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ARGUED  AND  DETERMINED 


VX  THS 


HIGH   COURT   OF   CHANCERY 


BOLTON  V.  P0WELL.1 
HOWARD  V.  EARLE. 

1852.    March  11, 12.    Before  the  Lords  Justices. 

An  adminiBtrator  of  an  intestate  diedin  1817  indebted  to  a  large  amount  in  respect 
of  his  receipts  as  administrator,  but  leaving  sufficient  personal  estate  to  pay 
this  amount,  and  also  leaving  freehold  estates.  In  the  same  year  a  suit  was 
instituted  for  the  administration  of  his  personal  estate,  and  in  1832  it  appeared 
from  the  report  in  that  suit,  that  his  personal  estate  had  been  misapplied,  and 
that  his  executor  had  become  bankrupt.  Thereupon,  and  in  the  same  year 
(1832),  an  administratrix  de  bonis  rum  of  the  intestate  instituted  a  suit  against 
the  administrator's  heir  and  the  sureties,  in  the  usual  administration  bond, 
and  against  the  representatives  of  the  archbishop  (who  had  died),  praying  to 
have  the  benefit  of  the  bond,  and  to  charge  by  means  of  it  the  administrator's 
freehold  estates.  No  decree  was  made  in  this  suit,  the  plaintiff  having  mar- 
ried in  1838,  and  having  died  in  1847,  without  the  suit  having  ever  been 
revived.  In  1848,  another  of  the  next  of  kin  who  had  been  a  defendant  to 
the  suit  of  1832,  took  out  administration  de  bonis  non  of  the  intestate,  and 
filed  a  bill  of  revivor  and  supplement  claiming  to  have  the  benefit  of  the  suit 
of  1832. 

Hdd,  tiiat  the  suit  of  1832  must  be '  considered  as  having  been  abandoned,  and 
that  the  suit  of  1848  must  be  considered  an  original  suit,  and  as  such  barred 
by  length  of  time  and  laches. 

Qucere.  Whether  the  circumstance  of  the  administrator  dying  largely  indebted 
to  the  intestate's  estate  was  a  breach  of  condition  of  the  bond. 

Quctre,  Whether  the  suit  of  1832  was  in  its  nature  one  which  it  was  competent 
for  the  plaintiff  in  that  of  1848  to  revive. 

Quaere.  Whether  either  suit  could  be  maintained,  the  ordinary's  personal  rep- 
resentative not  having  declined  to  lend  his  name  in  an  action.* 


'  See  Downes  v.  Bullock,  25  Beav.  54. 

*  See  1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  323,  324. 

VOL.  U.  1 
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*  1  CASES  IN   CHANCERY. 

This  was  an  appeal  from  a  decision  of  the  Master  of  the  Rolls. 

The  case  is  reported  in  the  14th  volume  of  Mr.  Beavan's  Reports, 

p.  276  ;  but  as  the  decisions  below  and  on  the  appeal  pro- 

*  2   cecded  upon  diflferent  *  grounds,  a  few  additional  facts  are 

necessary  to  be  stated. 
•  In  1814  one  David  Bolton  died  intestate,  leaving  seven  children, 
four  grandchildren,  children  of  a  deceased  daughter,  and  two 
grandchildren,  children  of  a  deceased  son,  his  next  of  kin.  In 
July,  in  that  year,  letters  of  administration  of  his  estate  were 
granted  to  his  son  Captain  William  Bolton,  who,  with  two  sureties 
named  Leopard  and  Cook,  entered  into  the  usual  administration 
bond  to  the  then  Archbishop  of  Canterbury. 

In  1817  Captain  W.  Bolton  died,  there  being  at  that  time  due 
from  him  6695/.  in  respect  of  his  receipts  on  account  of  the 
intestate's  estate.  He  left  personal  estate  suiiicient  to  answer  this 
demand,  and  also  real  estate,  and  made  a  will  appointing  Mr.  Cook, 
the  surety  in  the  bond,  his  executor. 

In  1817  one  of  the  next  of  kin  of  David  Bolton  instituted  a  suit 
of  Bolton  V.  Cook^  to  obtain  payment  from  the  personal  estate  of 
Captain  W.  Bolton  of  the  balance  due  from  him  as  administrator. 

In  1818  a  suit  of  Smith  v.  Cook  was  instituted  by  a  creditor  for 
the  same  object. 

In  1818  administration  de  bonis  non  of  the  intestate  were  granted 
to  Louisa  Bolton,  one  of  his  next  of  kin,  and  after  her  death, 
similar  letters  were  granted  successively  to  two  other  next  of  kin, 
and  in  1829  to  a  fourth,  named  Charlotte  Bolton. 

In  1819  the  usual  decree  for  accounts  was  made  in  Bolton  v.  Cook^ 
and  in  1820  a  similar  decree  in  Smith  v.  Cook. 

*  3       *  In  1826  Mr.  -Cook  became  bankrupt,  and  in  1828   ob- 

tained his  ceilificate. 

In  March,  1832,  a  decree  upon  further  directions  was  made  in 
Bolton  V.  Cooky  and  it  appeared  that  all  the  personal  estate  of 
Captain  W.  Bolton  had  been  applied,  and  that  no  provision  had 
been  made  for  payment  of  the  balance  due  from  his  estate  to  that 
of  the  intestate,  although  his  personal  estate  had  been,  if  properly 
administered,  sufficient  to  make  this  payment. 

Between  April,  1832,  and  July,  in  that  year,  Mrs.  Howard,  one 

of  the  intestate's  next  of  kin,  bought  up  the  shares  of  all  the  others, 

except  that  of  Captain  W.  Bplton  and  one  other.     Among  the 

shares  thus  bought  by  her  was  that  of  Charlotte  Bolton,  the  then 

[2] 
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administratrix  de  bonis  nan,  who  by  the  assignment  authorized 
Mrs.  Howard  to  sue  in  her  name. 

In  December,  1832,  the  bill  in  the  first  of  the  above-named  suits 
was  instituted  bj  Charlotte  Bolton,  as  one  of  the  next  of  kin,  and 
as  the  administratrix  de  bonis  non  of  David  Bolton,  on  behalf  of  her- 
self and  all  other  his  next  of  kin,  against  Captain  W.  Bolton's 
personal  representatives,  against  Messrs.  Leopard  and  Cook  (the 
sureties  in  the  administration  bond),  and  against  the  legal  personal 
representative  of  the  Archbishop  of  Canterbury,  the  obligee  then 
deceased,  praying  for  a  declaration  that  5795/.,  which  was  the 
amount  of  David  Bolton's  assets  received  by  Captain  W.  Bolton 
and  unaccounted  for,  was  a  specialty  debt  under  the  bond,  and 
that  the  representative  of  the  late  archbishop  might  be  declared 
to  be  a  trustee  under  the.  bond  for  the  benefit  of  David  Bolton's 
estate,  and  that  the  real  estate  of  Captain  W.  Bolton  might  be 
applied  in  pajrment  of  the  amount  due  upon  the  bond.  No 
mention  was  made  in  this  bill  *  of  Charlotte  Bolton  having  *  4 
assigned  all  her  beneficial  interest. 

In  1836  this  cause  came  on  to  be  heard  before  Lord  Langdale, 
when  it  was  ordered  to  stand  .  over,  with  leave  to  amend,  an 
objection  having  been  taken  and  allowed,  for  want  of  parties,  on 
the  ground  that  the  other  next  of  kin  and  the  asignees  of  Cook 
were  not  before  the  Court.  The  bill  was  amended  in  the  same 
year  by  making  other  next  of  kin,  including  Mrs.  Howard,  parties. 

In  1888  Charlotte  Bolton  married  a  Mt.  Romanel,  and  in  1847 
she  died  without  having  revived  the  suit. 

In  1848  Mrs.  Howard  took  out  administration  de  bonis  non  of 
David  Bolton,  and  in  the  same  year  instituted  the  second  of  'the 
above-named  suits,  by  a  bill  purporting  to  be  a  bill  of  revivor  and 
supplement  to  the  bill  of  1832,  and  praying  the  benefit  of  that 
suit,  and  of  the  relief  thereby  sought. 

The  other  fSeu^ts  of  the  case  appear  su£5ciently  from  the  judg- 
ments. 

Mr,  Boupell  and  Mr,  Q-lasse^  for  the  appellant.  —  The  argu- 
ments were  in  substance  the  same  as  those  relied  upon  below.  In 
addition  to  the  cases  cited  below,  Godwin  v.  Knight,  (a)  and 
Archbishop  of  Canterbury  v.  Roberison,(J))  and  Archbishop  of 
Canterbury  v.  Tappen,  (c)  were  referred  to. 

(a)  1  Robertson's  EccL  662.        (&)  1  Crompt.  &  M.  690.        (c)  8  B.  &  C.  151. 
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*  6  Mr,  HoareyioT  the  heiress  of  Captain  W.  Bolton.  —  *  There 
has  been  no  assignment  of  the  bond.  The  ecclesiastical 
Court  has  the  control  over  it.  It  has  been  decided  that  there 
can  be  no  proceedings  at  law  or  in  equity  without  the  bond,  be- 
cause the  metropolitan's  consent  is  necessary  to  any  proceedings 
upon  it. 

[The  Lord  Justice  Lord  Cranworth.  —  Do  you  argue  that  the 
obligation  is  only  to  account  if  called  on  by  the  metropolitan  ? 

The  Lord  Justice  Knight  Bruce.  —  Suppose  the  bond  destroyed 
by  fire.  Is  the  leave  of  the  ecclesiastical  Court  required  for  any 
other  reason  than  because  profert  is  required  of  the  bond,  if  in 
existence  ?  His  Lordship  referred  to  the  following  passage  of  the 
judgment  of  Tindal,  C.  J.,  in  Archbishop  of  Canterbury  v. 
Tubb :  (a)  *^  Though  Lord  Mansfield  says,  that  to  those  who 
have  a  right,  it  is  ex  debito  jvstittce  to  grant  the  liberty  of  suing  in 
the  archbishop's  name,  that  must  mean  subject  to  some  control  in 
the  ecclesiastical  Court,  otherwise  the  archbishop  might  without 
any  default  on  bis  part  be  rendered  liable  to  the  costs  of  innumersr 
ble  actions.    The  proper  way  to  proceed  would  be  by  mandamusJ**'] 

That  passage,  if  correctly  reported,  would  seem  to  intimate  that 
there  may  be  a  mandamusi  Still  it  recognizes  the  control  of  the 
ecclesiastical  Court  over  the  proceedings.  And  I  submit,  that 
although  the  bond  were  destroyed,  still  the  next  of  kin  could  not 
sue  upon  it  without  leave  of  the  ecclesiastical  Court. 

[The  Lord  Justice  Lord  Cranworth  referred  to  Archbishop  of 
Canterbury  v.  S(mse,(b^'] 

*  6       *  No  reason  is  given  why  an  action  was  not  brought  upon 

the  bond,  except  the  death  of  one  of  the  obligors.     That  is 

not  a  sufficient  reason.   Hose  v.  Clarke^  (er)  and  Wilson  v.  Short,  (c?) 

[The  Lord  Justice  Knight  Bruce.  —  It  may  perhaps  be  true 
that  the  assignee  of  a  bond  cannot  as  a  matter  of  course  sue  in 
equity  the  obligor  and  the  obligee.] 

(a)  3  Bing.  N.  C.  794.  (c)  1  Y.  &  C.  C.  C.  584. 

(6)  Cowp.  140.  (d)  6  Hare,  366. 
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OoUusion  or  some  other  special  circumstance  must  exist.  Bar- 
ker ▼;  Birehy  (a)  Hammond  v.  Messenger.  (&) 

He  also  cited  Bummghs  v.  Elton,  (js) 

Mr.  ShadweUj  for  the  executors  of  the  late  Archbishop  of  Can- 
terbuijy  submitted  to  act  as  the  Court  should  direct. 

Mr.  WiUcocky  for  the  executors  of  Mr.  Leopard.  —  When  the 
suit  of  BoUon  v.  Powell  was  instituted  no  sanction  had  been 
obtained  from  the  ecclesiastical  Court.  It  cannot  receive  validity 
from  a  subsequent  event.  The  right  to  sue  arises  from  the  aur 
thority  given  by  the  ordinary,  who  is  not  a  mere  trustee.  More- 
over, the  condition  of  the  bond  has  not  been  broken,  for  it  does 
not  specify  any  particular  time  within  which  the  assets  are  to  be 
administered. 

Mr.  LewiSj  for  another  defendant. 

Mr.  0-lasse,  in  reply. 

Our.  ad.  vuU. 

*  The  Lord  Justice  Knight  Bruce.  —  This  case  presents  *  7 
serveral  questions,  of  which  if  all  are  not  difficult,  some  at 
least  have  appeared  to  me  to  be  so.  Even  at  the  outset  it  may  be 
matter  of  reasonable  argument,  whether  it  is  constituted  of  one 
cause  or  two,  or  in  other  words,  whether  Mr.  and  Mrs.  Howard, 
the  only  plaintiffs  before  us,  are  entitled  to  consider  the  litigation 
as  having  subsisted  from  some  time  in  the  year  1832  (when  a  bill, 
now,  effectually  or  ineffectually,  properly  o/  improperly,  before  the 
Court,  was  filed  by  a  lady  called  Charlotte  Bolton,  not  now  living),  or 
only  from  some  time  in  1848,  when  the  actual  plaintiffs  filed  theirs, — 
a  question  which  in  this  place  J  mention  as  one  arising  merely  upon 
the  frame  and  nature  of  the  earlier  bill,  and  the  state  in  which  the 
suit  begun  by  it  was,  when  it  became  abated  ;  and  not  upon  any 
other  circumstance.  But  it  is  perhaps  a  point  of  importance  to 
the  actual  plaintiflb,  since  if  they  cannot  avail  themselves  of  the 
bill  of  1832,  and  ought  to  be  considered  as  having  commenced  an 
original  litigation  in  1848,  their  claim  is  defeated  by  lapse  of  time 

(a)   1  De  G.  &  S.  876.  (6)  9  Sim.  827.  (c)  11  Yes.  29. 
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and  laches  (to  say  nothing  of  the  effect  of  any  statute),  as  a  short 
statement  of  the  material  or  leading  facts  of  the  case  will  plainly 
show. 

The  object  of  the  bill  of  1832  was,  and  that  of  the  bill  of  1848 
is,  to  enforce  against  the  personal  assets  of  a  deceased  gentleman 
named  Leopard,  and  the  real  assets  of  Captain  William  Bolton, 
also  deceased,  an  administration  bond  in  what  is,  I  believe,  the 
usual  form,  executed  by  them  to  an  Archbishop  of  Canterbury,  who 
has  been  many  years  dead,  upon  the  occasion  of  letters  of  admin- 
istration of  the  effects  of  an  intestate  being  granted  by  his  Pre- 
rogative Court. 

*  8       The  plaintiffs  proceed  on  the  basis  or  assumed  basis,  *  that 

Captain  William  Bolton,  who  was  the  administrator,  died 
indebted  to  the  intestate's  estate,  that  the  debt  remains  undis- 
charged, that  the  personal  estate  of  Captain  William  Bolton  has 
been  exhausted  or  lost,  and  that  there  have  been  breaches,  or 
has  been  at  least  one  breach,  of  the  condition  of  the  bond,  such 
as  to  give  a  title  at  law  to  judgment  accordingly,  and  execution 
for  substantial  damages.  But,  whether  there  has  been  in  fact  any 
breach  of  the  condition,  or  at  least  any  such  breach  of  it  as  to 
give  a  title  at  law  to  execution  for  substantial  damages,  I  find  it 
not  improper  to  say  that  (circumstanced  as  the  case  is)  I  doubt, — 
a  doubt  founded,  at  least,  upon  the  authorities,  if  not  on  principle 
also. 

ThQ  intestate  was  Mr.  David  Bolton,  who  died  in  the  year  1818 
or  1814.  The  administrator.  Captain  William  Bolton,  was  his 
son,  and  one  of  his  next  of  kin.  Of  the  sureties  who  joined  in 
the  bond,  one,  as  I  have  said,  was  Mr.  Leopard ;  the  other,  Mr. 
Harry  Cook.  The  letters  of  administration  and  the  bond  were 
dated  respectively  in  1814  and  1815,  or  one  of  those  years. 

Captain  William  Bolton  died  in  the  year  1817,  solvent,  inde- 
pendently of  his  real  estate.  I  need  not  say,  that  it  was  after  his 
death  that  Sir  John  Romilly's  Act  became  law. 

Mr.  Leopard,  also,  has  been  dead  more  than  twenty-five  years, 
and  he  too  died  solvent. 

Mr.  Harry  Cook  was  made  a  bankrupt  in  1826,  and  obtained  his 

certificate  before  April,  1828.    His  estate  has  paid  dividends,  I 

believe,  amounting  to  some  shillings  in  the  pound.    He  was  the 

executor,  the  sole  acting  executor,  of  Captain  William  Bol- 

*  9    ton  —  had  proved  *  his  will  in  the  proper  ecclesiastical  Court, 
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in  that  character,  before  the  year  1820,  and  had,  as  his  exec- 
utor, previously  to  the  bankruptcy,  possessed  personal  estate  of 
Captain  William  Bolton,  more  than  sufficient  to  pay  his  funeral  and 
testamentary  expenses  and  all  his  debts,  including  the  amount 
which  at  his  decease  he  owed^  or  for  which  he  was  then  accounta- 
ble, to  the  estate  of  his  intestate,  Mr.  David  Bolton.  And  if  Mr. 
Cook  had  done  his  duty  as  executor,  all  accounts  and  claims  be- 
tween the  estate  of  Oaptain  William  Bolton  and  the  estate  of  his 
father  would  have  been  settled  and  adjusted  before  the  bankruptcy, 
nor  would  there  have  been  any  ground  or  pretence  for  either  of 
the  bills  before  us. 

Various  administrators  de  bonis  nan  of  the  effects  of  Mr.  David 
Bolton,  have  from  time  to  time,  since  Captain  William  Bolton's 
death,  been  appointed.  The  first  of  tliese,  namely,  his  sister.  Miss 
Louisa  Bolton,  became  administratrix  in  August,  1818,  and  con- 
tinued in  that  capacity  to  her  death.  She  died  in  or  shortly  before 
the  year  1825,  leaving  Mr.  Harry  Cook  her  executor.  She  was 
succeeded  in  the  office  of  administrator  in  1825,  by  her  brother, 
David  Bolton  the  younger,  who  died  in  or  before  January,  1827, 
leaving  Mr.  Harry  Cook,  who  was  one  of  the  sureties  for  him  as 
administrator,  his  executor  also.  Upon  the  death  of  David  Bolton 
the  younger,  his  sister  Anne  Maria  Bolton  became,  in  January, 
1827,  her  father's  administratrix.  She  died  in  or  before  the  year 
1829.  But  previously  to  her  death,  there  had  been  by  herself,  or 
her  predecessor,  David  Bolton  the  younger,  effected,  as  it  seems, 
a  compromise  or  composition  with  the  bulk  of  the  creditors  of  her 
intestate.  She  was  succeeded  as  administratrix  by  her  sister, 
Charlotte  Bolton,  in  the  summer  of  1829. 

*  It  was  this  lady  who,  in  her  character  of  administratrix,  *  10 
and  also  as  one  of  the  next  of  kin  of  the  intestate,  David 
Bolton,  her  father,  filed  in  December,  1832,  the  earlier  of  the  two 
bills  now  before  the  Court.  The  suit  so  begun  was  brought,  or  at- 
tempted to  be  brought,  to  a  hearing  in  1886,  when  it  came  on  before 
Lord  Lanodale,  then  Master  of  the  Rolls ;  but  the  defendants  in  it, 
or  some  of  them,  took  an  objection  for  want  of  parties,  to  which  the 
learned  Judge  acceded,  giving  leave  to  amend.  The  hearing,  there- 
fore, was  ineffectual,  or  none.  The  bill  having  been  amended  in 
the  same  year,  new  defendants  were  added,  who  (and  among  them 
Mr.  and  Mrs.  Howard)  answered  it  in  1837. 

But  in  1838  Charlotte  Bolton  married  Mr.  Raphael  RomaneL 
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It  is  not  in  evidence  whether  she  became  a  widow,  or  whetlier 
he  is  living  or  dead.  She,  however,  died  in  the  year  1847. 
Between  Lord  Lanodale's  order  of  1836  and  her  decease,  not 
a  step  of  any  kind  was,  I  believe,  taken  in  the  cause,  except  as 
I  have  said,  and  except  that  an  order  was  made  upon  a  motion 
as  of  course,  in  the  year  1839. 

I  see  no  reason,  however,  to  believe  that  Mrs.  Bomanel  or  her 
husband  authorized  the  obtaining  of  this  order,  which  must  have 
been  irregular,  and  substantially  good  for  nothing.  It  seems  also 
that  in  1840  an  irregular  and  ineffectual  attempt  was  made  to 
bring  on  the  cause  again  for  hearing,  but  this  useless  and  fruitless 
step  also  I  do  not  infer  to  have  been  authorized  by  Mrs.  Bomanel 
or  her  husband. 

The  second  bill  before  us  was  filed  in  October,  1848,  by  Mr. 
Howard  (who  had  been  a  bankrupt),  and  his  wife  suing  as  a  co- 
plaintiff  by  a  next  friend.  It  was  in  the  latter  part  of  that 
*  11  year  that  Mrs.  Howard,  the  present  *  administratrix  de  bonis 
non  of  the  intestate  David  Bolton,  became  so  in  succession 
to  Mrs.  Romanel.  The  letters  of  administration  granted  to  Mrs. 
Howard  have  in  the  margin  the  words  "  sworn  under  100/.,"  and 
accordingly  appear  to  be  stamped  with  a  20«.  stamp  only.  This 
lady,  who  is  a  child  of  a  son  of  the  intestate,  whom  the  intestate 
survived,  became  consequently,  upon  his  death,  entitled  to  share 
in  the  distribution  of  his  property  accordingly,  and  now,  under 
certain  instruments,  has,  or  claims  to  have,  acquired  a  title  for 
her  separate  use  to  the  whole  of  his  personal  estate  unadminis- 
tered,  except  some  small  portion  whicli  (including  Captain  Wil- 
liam Bolton's  share)  does  not,  I  think,  exceed  3-18ths  of  it. 
And  I  may  here  observe,  that  among  the  parts  of  this  property 
so  claimed  by  her  are  the  distributive  shares  of  Charlotte  Bolton 
in  her  own  and  some  other  rights ;  the  title  of  Mrs.  Howard  to 
which  is  so  stated  as  that,  according  to  the  bill  of  1848,  when 
that  of  1832  was  filed,  Charlotte  Bolton  had  ceased  to  have  any 
beneficial  interest  in  her  father's  personal  estate,  although,  as  I 
have  said,  she  professed  to  sue  not  merely  as  his  administratrix, 
but  also  as  one  of  his  next  of  kin,  concealing,  or  at  least  not  dis- 
closing, the  assignment  that  she  had  made  to  Mrs.  Howard, — 
made,  unless  I  mistake,  for  a  consideration  so  small  as  to  be 
scarcely  or  but  little  more  than  nominal.  Nor,  indeed,  do  I  collect 
that  Mrs.  Howard  paid  a  price  indicative  of  much  value  for  any 
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share  that  she  purchased.  This,  however,  may  not  be  material. 
I  do  not  understand  that  there  is  a  personal  representative  of 
Charlotte  Bolton  before  the  Conrt,  —  certainly  her  husband,  who 
maj  be  living  or  may  be  dead,  is  not  a  partj  to  the  litigation. 

I  have  now  to  mention  two  earlier  suits  in  this  Court,  both, 
however,  instituted  after  Captain  William  Bolton's  death :  a 
cause  of  Bolton  v.  Cooky  and  a  cause  of  Smith  v.  *  Cook^  —  *  12 
in  neither  of  which,  however,  was  Mr.  Leopard,  or  his  estate 
real  or  personal,  or  the  real  estate  of  Captain  William  Bolton, 
sought  to  be  charged  or  a  party  or  represented.  The  object  of 
tiie  suit  of  Bolton  v.  Cook  (among  the  plaintiffs  in  which  were 
Louisa  Bolton,  David  Bolton  the  younger,  Anne  Maria  Bolton,  and 
Charlotte  Bolton,  and  among  the  defendants  to  which  were  Mrs. 
Howard,  then  Mrs.  Wallis,  and  Mr.  Cook)  was  to  take  and  settle  the 
accounts  between  the  intestate  and  Captain  William  Bolton,  and  of 
Captain  William  Bolton  as  administrator,  and  to  administer  the 
personal  estate  of  the  intestate  for  his  creditors  and  next  of  kin. 
The  suit  of  Smith  v.  Cook  was  a  creditor's  suit,  a  suit  on  behalf 
of  the  creditors  of  Captain  William  Bolton,  to  have  his  personal 
estate  administered.  A  decree  in  Bolton  v.  Cook^  according  to 
the  object  of  the  bill,  was  made  in  1819. 

The  decree  in  Smith  v.  Cook  (which,  with  or  without  the  other 
decree,  had,  it  must  be  remembered,  probably  the  effect  of  protect- 
ing Harry  Cook  from  any  other  suit,  by  any  person  having  a  de- 
mand on  him  as  the  executor  of  Captain  William  Bolton)  was 
made  in  1820,  though  under  neither  of  the  two  decrees,  as  Ihelieve, 
was  there  any  report  before  Harry  Cook's  bankruptcy.  But,  in 
my  opinion,  there  does  not  appear  any  good  or  sufficient  reason 
why  general  reports  under  both  decrees^  were  not  obtained  as 
early  as  the  year  1823,  or  earlier,  or  why  the  plaintiffs  in  Bolton 
Y.  Cook  did  not,  before  Mr.  Cook's  bankruptcy,  place  him  in  a 
position  in  which  he  might  have  been  compelled  to  pay  at  least 
into  Court  the  whole  sum  due  from  Captain  William  Bolton  at 
his  death,  or  for  which  he  was  then  accountable  to  the  pei*sonal 
estate  of  the  intestate,  especially  as  Harry  Cook's  examinations  in 
tlie  two  causes  (which  probably  might  and  ought  to  have 
been  obtained  in  or  before  1823)  *  were  in  August,  1825,  *  18 
obtained  and  brought  in ;  and  it  is  in  my  judgment  a  reason* 
able  and  just  inference  from  the  materials  before  us  (supposing 
them  incapable  of  being  properly  and  usefully  added  to)  that  it 
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has  been  bymeans  of  the  negligence,  the  wilful  negligence  and  laches, 
of  Louisa  Bolton,  David  Bolton  the  younger,  and  Charlotto  Bolton, 
or  of  the  plaintiffs  in  Bolttyii  v.  Cook^  that  this  sum  has  not  been 
wholly  recovered  from  the  proper  source,  namely,  the  personal 
estate  of  Captain  William  Bolton ;  nor  am  I  sure  that  on  the  same 
point  Mrs.  Howard  is  exempt  from  the  same  charge.  I  think  that 
probably  she  is  not. 

I  may  notice  distinctly  that  there  appears  no  reason  to  believe 
that  before  1826  Mr.  Cook  was  otherwise  than  in  a  state  of  credit, 
and  actual,  or  at  least  apparent,  solvency,  a  subject  upon  which 
Mr.  Hoghton's  testimony  may  be  referred  to. 

It  may  be  next  as  well  to  consider  whether  it  is  a  just  inference 
from  the  facts  in  evidence,  that  Captain  William  Bolton  in  his  life- 
time committed  any  breach  of  trust,  or  failed  in  his  duty  to  the 
estate  of  his  intestate.  I  am  not,  I  acknowledge,  satisfied  as  to 
this.  It  is  or  may  be  true  that  at  Captain  William  Bolton's  death 
he  was  considerably  indebted  to  that  estate,  or  accountable  for  a 
considerable  sum  to  it,  and  that  the  demands  of  the  creditors  and 
^  next  of  kin  of  the  intestate  were  then  far  from  being  fully 
satisfied  ;  but  the  existence  of  just  and  sufficient  reasons  for  that 
state  of  things  seems  not  impossible,  and  in  a  suit  not  commenced 
before  December,  1832,  if  before  October,  1848,  nor  brought  to  an 
effectual  hearing  before  the  year  1861,  it  may  be  that  those  just 
and  sufficient  reasons  ought  to  be  presumed  to  have  existed,  in  the 
absence  of  evidence  to  the  contfary.  It  may  perhaps  be 
*14  thought  that  evidence  to  the  *  contrary  is  absent.  It  is 
observable,  too,  that  there  is  neither  proof  nor  likelihood  that 
any  citation  or  proceeding  issued  or  took  place  for  compelling 
Captain  William  Bolton  to  exhibit  an  inventory,  nor  does  he  appear 
to  have  been  in  his  lifetime  cited  in  any  manner,  or  sued  in  any 
way,  or  to  have  refui^ed  to  account.  It  needs  not  be  said  that  his 
executor  at  no  time  represented  the  intestate,  or  that  an  adminis- 
trator cannot  choose  his  successor. 

And  now  a  word  more  with  regard  to  the  manner  in  which  the 
litigation  before  the  Court  has  been  conducted.  I  have  noticed 
that  more  than  eight  years  elapsed  between  the  marriage  and  the 
death  of  Charlotte  Bolton,  an  interval  of  total  inaction  with  respect 
to  her  suit,  subject  only  to  the  possible  exception  of  those  irregular 
and  useless  proceedings  during  that  time,  as  to  which  I  have 
stated  my  opinion  to  be  that  neither  she  nor  her  husband  author- 
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ized  either  of  them.  But  those  proceedings,  such  as  they  were, 
took  place  before  the  year  1841,  whereas  her  death  happened,  as  I 
have  said,  not  until  some  time  in  1847.  Now,  what  is  the  legiti- 
mate effect,  if  any,  of  this  inaction,  or  what  the  proper  inference 
from  it?  How  ought  it  to  be  treated?  A  question  not  to  be 
answered  without  remembering  that  the  husband  of  an  adminis- 
tratrix is  substantially  and  in  effect  during  the  marriage  the  ad- 
ministrator :  she  cannot  act,  during  the  marriage,  in  that  capacity. 
The  power,  and  right,  and  duty,  of  doing  so  are,  while  he  is  her 
husband,  in  him,  —  though  I  do  not  certainly  know  that  it  is  part 
of  the  duty,  if  it  is  within  the  competency,  of  an  administrator 
de  bants  nofij  under  any  circumstances,  to  sue  in  equity  upon  an 
administration  bond  given  when  a  predecessor  in  the  office,  whom 
he  has  not  immediately  succeeded,  became  administrator. 

*  Charlotte  Bolton  was  a  plaintiff  without  any  beneficial  *  15 
interest  in  the  subject  of  her  suit;  whether  a  spinster,  a 
married  woman,  or  a  widow,  there  was  nothing  for  her  to  gain  or 
lose  by  its  success  or  failure,  except,  possibly,  the  costs  of  it.  But 
I  do  not  see  how  this  helps  Mr.  or  Mrs.  Howard.  For  none  of  the 
defendants  who  represent  respectively  the  personal  assets  of  Mr. 
Leopard,  and  the  real  assets  of  Captain  William  Bolton,  can  be 
taken  to  have  colluded  with  Charlotte  Bolton  or  her  husband.  The 
fact,  if  true,  that  Mrs.  Howard  had  a  beneficial  interest  in  the 
prosecution  of  the  bill  of  1882,  seems  rather  unfavourable  than 
favourable  to  her,  as  to  the  manner  of  viewing  the  period  of  inac- 
tion to  which  I  have  been  referring. 

Again,  I  do  not  see  that  she  or  Mr.  Howard  can  derive  any 
benefit  from  the  consideration  (sometimes,  possibly,  in  cases  of 
delayed  revivqr  material),  that  where  a  woman  who  is  a  sole  plain- 
tiff marries,  it  is  generally,  or  always,  competent  to  a  defendant  to 
move  that  the  suit  may  be  revived  within  a  certain  time,  or  be  dis- 
missed ;  but  it  is  not  incumbent  on  a  defendant  to  do  so. 

Upon  the  whole,  it  is,  I  conceive,  a  just  inference  from  the 
documents  and  facts  before  us,  that  whether,  between  the  order  of 
1836  and  Mrs.  Romanel's  marriage,  she  intended  or  did  not  intend 
to  abandon,  did  or  did  not  abandon,  her  suit,  neither  she  nor  her 
husband  did  after  her  marriage  either  wish  or  intend  that  it  should 
be  prosecuted.  My  opinion  is,  that  they  must,  upon  the  evidence, 
be  taken  to  have  intended  to  relinquish  and  abandon,  and  in  fact 
to  have  relinquished  and  abandoned,  the  suit,  which  in  my  judg- 
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ment,  uotwithstanding  her  coverture,  it  was  competent  to  them  or 
him  to  do.    He,  as  I  have  said,  was  during  the  marriage  the 

*  16    effective  administrator,  and  if  his  wife  was  a  *  trustee,  the 

effective  trustee  in  her  place,  with  as  absolute  power  over 
the  cause,  except  that  it  was  abated,  as  if  he  had  been  sole  plaintiff 
in  his  own  right. 

It  appears,  therefore,  to  me  that  the  present  plaintiffs  are  not 
entitled  to  resort  or  take  to  the  bill  of  1832,  and  that  the  litigation 
before  us  ought  for  every  purpose  of  relief  to  be  treated  as  having 
commenced  with  the  filing  of  the  bill  of  October,  1848,  more, 
therefore,  than  a  quarter  of  a  century  after  Captain  William  Bol- 
ton's death,  more  than  a  quarter  of  a  century  after  probate  of  his 
will,  more  than  twenty  years  after  Louisa  Bolton  had  become  ad- 
ministratrix in  his  place,  more  than  twenty  years  after  the  death 
of  Mr.  Leopard,  who  died  in  1823,  and  more  than  twenty  years 
after  Mr.  Cook  had  obtained  his  certificate  under  his  bankruptcy. 

This  is  a  view  of  the  case  which  (if  necessary  to  be  put  in  issue) 
has,  I  conceive,  been  sufficiently  put  in  issue  by  one  at  least  of  the 
answers,  and  is  (if  correct)  fatal  to  Uie  bill  of  1848,  rendering  it) 
as  I  conceive,  not  improper  for  me  to  abstain,  as  I  do,  from  inti- 
mating any  opinion  upon  some  other  questions  of  an  important 
description,  or  that  might  have  been  so. 

One,  whether  upon  the  assumption  that  neither  Mrs.  Romanel 
nor  her  husband  abandoned,  or  intended  to  abandon,  the  suit  com- 
menced in  1832,  Mi",  and  Mrs.  Earle  are  entitled  to  the  benefit  of 
a  statutory  bar  against  the  bill  of  1848  ;  and  if  they  are,  whether 
that  does  hot  also  discharge  Mr.  Leopard's  representatives. 

Another,  whether  (though  I  have  assumed  and  stated  what  I 
have  respecting  the    accounts  and    debt  between   Captain 

*  17    William  Bolton  and  the  estate  of  his  intestate  at  *  the  time 

of  Captain  William  Bolton's  death)  those  who  represent  his 
real  assets  and  the  assets  of  Mr.  Leopard  are  not  entitled  effectually 
to  say  that,  as  against  them,  there  is  no  proof  to  what  amoimt,  or 
whether  to  any  amount  at  all,  Captain  William  Bolton  was  at  his 
death  indebted  to  his  intestate's  estate. 

Another,  whether,  even  if  Captain  William  Bolton  was  then 
largely  indebted  to  that  estate,  any  breach  of  the  condition  of  the 
bond  has  been  committed  beyond  the  mere  omission  to  exhibit  an 
inventory ;  and,  if  not,  whether  a  Court  of  Equity  ought  to  inter- 
fere upon  such  a  breach. 
[12] 
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Another,  whether  the  conduct  of  Louisa  Bolton  and  David  Bol- 
ton the  younger,  alone  or  together  with  the  other  original  plaintiffs 
in  the  suit  of  Bolton  v.  Cook^  had  at  or  previously  to  the  bank- 
ruptcy of  Harry  Cook  been  such  as  in  effect  to  discharge  the 
assets  of  Mr.  Leopard  and  the  real  assets  of  Captain  William 
Bolton  from  the  bond. 

Another,  whether  the  fact  that  Charlotte  Bolton,  when  she  filed 
her  bill,  professing  by  it  to  have  a  beneficial  interest  as  one  of  the 
intestate's  next  of  kin,  had  in  truth  no  such  interest  (inasmuch  as 
she  had  previously  sold  and  assigned  such  beneficial  interest  as,  in 
her  own  right  and  otherwise,  she  had  acquired  in  his  personal 
estate),  ought,  or  ought  not  to  be  considered  of  itself  fatal  to  that 
bill. 

Another,  whether  Charlotte  Bolton's  suit  was  one  in  its  nature, 
which,  at  least,  before  decree,  it  was  competent  to  Mr.  and  Mrs. 
Howard  or  either  of  them  to  revive  or  continue :  a  ques- 
tion capable,  perhaps,  in  the  *  particular  circumstances  of  *  18 
this  case,  of  being  put  without  disputing,  that  it  is  a  general 
rule,  that  where  a  person  files  a  bill  in  equity  as  an  administrator 
de  bonis  non^  and  dies  before  obtaining  a  decree,  his  successor  in 
that  office  may  revive  and  continue  the  cause. 

And  still  another,  whether,  after  the  deaths  of  the  obligee  and 
two  of  the  obligors  in  an  administration  bond,  the  bankruptcy  of 
the  third,  and  his  certificate  obtained  under  it  (that  third  being 
one  of  the  sureties),  a  suit  in  equity  without  a  previous  action  can 
(where  the  administrator  died  in  1817)  be  maintained  upon  the 
bond  against  those  representing  him  as  to  his  real  estate,  and 
against  the  personal  representatives  of  the  deceased  surety  in  the 
name  of  a  subsequent  administrator  (an  administrator  de  bdnia 
non,  being  also  one  of  the  intestate's  next  of  kin),  as  the  sole 
plaintiff,  making  the  ordinary's  personal  representative  one  of  the 
defendants,  where  neither  the  ordinary  nor  his  personal  represent- 
ative has  refused  or  been  asked  to  sue,  or  declined  or  been  asked 
to  lend  his  name,  or  acted  coUusively  or  unfairly,  but  the  ecclesi- 
astical Court  has  substantially  sanctioned  the  suit  by  allowing  the 
bond  to  be  produced  and  proved  in  it. 

It  follows  from  what  I  have  said,  that,  the  present  Master  of  the 
Bolls  having  dismissed  the  two  bills  before  us,  -I  am  against  dis- 
turbing that  dismissal.  And  as  I  think  one  (if  not  both)  of  the 
bills  totally  wrong  in  every  sense,  —  as  I  think  each  of  them  a 

:    [18]    . 


*  18     .  CASES  IN   CHANCERY. 

proceeding  for  a  harsh  and  stale  demand,  and  entitled  to  no  favor, 
and  as  I  consider  one,  if  not  each  of  them,  a  litigious  speculation, 
I  must  declare  my  opinion  to  be,  that  the  costs  already  given 
should  remain  as  they  are,  and  that  the  appeal  failing  should  fail 
with  costs. 

*19       *The  Lord  Justice  Lord  Cranworth. — I  concur  with 
my  learned  brother  in  thinking  that  the  decree  of  the  Mas- 
ter of  the  Rolls,  dismissing  this  bill,  or  rather  these  bills,  with 
costs,  ought  to  be  affirmed. 

The  material  facts  of  this  case  have  been  so  ftdly  stated  in  the 
judgment  just  delivered,  that  I  do  not  feel  called  upon  to  advert  to 
them  at  any  length.  It  will  be  sufficient  for  me,  in  order  to  ex- 
plain the  grounds  on  which  my  opinion  rests,  to  remark,  that  the 
decretal  order  on  further  directions,  in  the  cause  of  Bolton  v.  Cook^ 
was  made  in  March,  1832.  At  that  time,  it  must  have  become 
apparent  to  all  parties  interested  in  the  assets  of  David  Bolton, 
the  intestate,  that  there  was  no  real  prospect  of  their  obtaining 
any  thing,  unless  the  administration  bond  could  be  made  available 
for  the  purpose.  Proceedings  on  such  bonds  are  of  comparatively 
rare  occurrence ;  therefore  it  cannot  be  matter  of  surprise  if  the 
next  of  kin  of  David  Bolton  were  unwilling  to  embark  in  a  course 
of  litigation,  in  which  there  was  little  authority  to  guide  them, 
and  in  which  success  would  necessarily  be  very  doubtful.  That 
this  was  the  case  is  manifest 

David  Bolton,  the  intestate,  left  at  his  death  seven  children, 
besides  four  grandchildren,  children  of  a  deceased  daughter,  and 
two  grandchildren,  children  of  a  deceased  son.  His  residuary 
personal  estate  was  therefore  divisible  into  nine  equal  parts ;  each 
of  his  seven  children  would  be  entitled  to  a  ninth,  the  four  children 
of  his  deceased  daughter  to  another  ninth,  and  the  two  children  of 
his  deceased  son  to  the  remaining  ninth. 

The  present  plaintiff,  Mrs.  Howard,  is  one  of  those  two 
*  20  children ;  and,  at  the  date  of  the  decretal  order  of  *  March, 
1832,  she  had  ceased  to  be  under  the  disability  of  coverture, 
though  she  had  previously  been  the  wife  of  Thomas  Wallis.  She 
is  described  in  the  Master's  general  report,  in  the  cause  of  Bolton 
V.  Cook^  made  in  July,  1831,  as  Charlotte  Augusta  Amelia  Wallis, 
now  Bolton ;  and  was  at  the  date  of  the  decretal  order  absolutely 
entitled  in  her  own  right  to.  half  of  one-ninth,  t.e.  to  one-eighteenth 
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of  the  residuary  personal  estate  of  the  intestate,  her  grandfather. 
It  appears  that,  between  the  date  of  that  decretal  order  and  the 
middle  of  the  following  month  of  Julj,  she  purchased  up  seven- 
ninths  of  that  residue,  t.e.,  the  one-ninth  share  of  the  four  children 
of  the  intestate's  daughter,  who  had  died  in  his  lifetime,  and  the 
shares  of  all  the  seven  children  of  the  intestate  living  at  his 
death,  except  that  of  William  Bolton,  the  original  administrator, 
and  who  was  of  course  the  party  primarily  liable  on  the  adminis- 
tration bond.  These  shares  were  all  either  assigned,  or  agreed  to 
be  assigned  to  her,  by  instruments  executed  on  various  days,  the 
earliest  dated  on  the  11th  April,  1882,  and  the  last  on  the  14th  of 
July,  1832 ;  and  she  thus  became  entitled  to  the  whole  residue, 
except  the  ninth  of  William  Bolton,  and  the  half  of  another  ninth 
then  vested  in  Mr.  Roberts,  the  husband  of  her  late  sister. 

One  of  the  ninth  shares  thus  purchased  by  her,  was  that  of 
Charlotte  Bolton,  a  daughter  of  the  intestate,  and  at  that  time  his 
administratrix  de  bonis  nan.  She  assigned  her  share  to  the  now 
plaintiff,  Mrs.  Howard,  then  Charlotte  Augusta  Amelia  Bolton,  by 
deed,  which  contained  the  ordinary  powers  enabling  the  now  plain- 
tiff, Mrs.  Howard,  then  Charlotte  Augusta  Amelia  Bolton,  to  use 
the  name  of  the  said  Charlotte  Bplton  in  any  suit,  for  recovering 
the  share  so  assigned.  The  deed  containing  this  power  was  dated 
on  the  13th  of  July,  1832,  and  in  the  following  month  of 
December,  the  first  *  of  the  bills  now  before  us  was  filed  in  *  21 
the  name  of  Charlotte  Bolton,  against  the  real  representa- 
tives of  William  Bolton  and  the  personal  representatives  of  Leop- 
ard, the  solvent  surety,  and  other  necessary  parties,  seeking  to 
make  them  liable  under  the  administration  bond. 

The  ordinary  mode  of  proceeding  on  an  administration  bond  is, 
first  to  obtain  the  permission  of  the  ecclesiastical  Court,  that  the 
bond  shall  be  attended  with.  And  all  the  authorities  concur  in 
showing  that,  without  this  permission,  the  temporal  courts  cannot, 
or  at  all  events  will  not,  act  on  or  recognize  the  bond  as  an  exist- 
ing instrument. 

When  the  ecclesiastical  Court  has  sanctioned  the  production  of 
the  bond,  then  the  ordinary  course  is,  for  the  creditor  or  next  of 
kin,  as  the  case  may  be,  to  bring  an  action  on  the  bond,  in  the 
name  of  the  archbishop  or  his  representative,  against  the  obligors. 
Supposing  such  a  proceeding  to  have  been  instituted,  and  effectu- 
ally prosecuted,  whether  by  a  creditor  or  next  of  kin,  this  Court 
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will  certainly  find  the  means  of  compelling  the  application  of 
whatever  may  have  been  so  recovered  in  a  due  course  of  adminis- 
tration. This  was  done  by  Lord  Chancellor  Hardwick,  in  the 
case  of  Ghreenside  v.  Benson,  (a) 

In  the  present  case,  the  proceeding  adopted  in  1882  for  en- 
forcing the  bond  was  not  an  action  in  the  name  of  the  representa- 
tive of  the  Archbishop,  but  a  bill  in  this  Court,  at  the  instance  of 
Charlotte  Bolton,  as  administratrix  de  bonis  non^  and  also  as  one 
of  the  next  of  kin  of  the  intestate,  making  the  representative  of 

the  Archbishop  a  co-defendant  with  the  representatives  of 
*  22    the  obligors  sought  to  be  charged  by  virtue  of  the  bond.     ♦  It 

was  contended  for  the  defendants,  that  this  course  could  not 
be  permitted  in  a  case  like  the  present,  where  there  is  no  proof 
of  collusion,  and  where  it  is  not  proved  that  the  obligee  had  re- 
fused to  permit  his  name  to  be  used  as  plaintiff  in  an  action  at 
law.  The  plaintiff  answered  this  objection  by  saying,  that  here 
the  two  obligors  sought  to  be  charged  were  dead.  Cook,  the  sur- 
viving obligor,  being  bankrupt  and  insolvent.  This,  it  was  con- 
tended, would  well  warrant  a  proceeding  by  the  obligee,  i.e.,  the 
representative  of  the  Archbishop,  by  way  of  bill  in  this  Court, 
seeking  to  charge  the  assets  of  the  deceased  obligors,  instead  of 
an  action  at  law :  and  it  was  said,  furrier,  that  in  such  a  suit  the 
administratrix  de  bonis  nmt  must  of  netsessity  be  a  party,  and  that 
it  could  make  no  real  difference  whether  she  was  made  a  defend- 
ant or  a  plaintiff.  There  is  no  authority  for  such  a  bill,  or,  at 
all  events,  none  was  produced  at  the  hearing,  nor  have  I  been 
able  to  discover  any  in  the  books.  But  I  will  for  the  present 
assume  that  the  view  of  the  law  thus  taken  by  the  plaintiffs  is  cor- 
rect, and  that  the  suit  instituted  in  December,  1882,  was  properly 
framed,  and  that,  if  duly  prosecuted,  the  relief  sought  by  it  might 
have  been  obtained. 

The  bill,  however,  then  filed  is  not,  it  must  be  observed,  the 
bill  on  which  relief  is  now  sought.  The  bill,  the  right  to  relief 
under  which  is  now  immediately  in  question,  is  that  filed  in  Octo- 
ber, 1848.  If  that  is  to  be  dealt  with  as  an  original  bill,  the  plain- 
tiff would  clearly  be  deprived  of  all  title  to  relief  by  lapse  of  time. 
The  proceeding  in  this  Court,  assuming  it  to  be  well  instituted, 
can  only  be  a  substitute  for  an  action  at  law  on  the  bond ;  and 

(a)  8  Atk.  248. 
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when  the  legal  right  of  action  is  gone,  all  right  here  is  gone  with 
it.  Now,  if  an  action  had  been  brought  in  October,  1848,  against 
the  representatives  of  the  obligors,  thej  would  clearly  have 
had  a  ♦  good  plea  in  bar,  by  virtue  of  the  3  &  4  Will.  4,  c.  •  28 
42,  §  3 ;  and  so,  if  the  plaintiff's  proceedings  here  are  to  be 
treated  as  commencing  in  1848,  they  must  be  considered  as  barred 
by  the  same  clause  in  the  statute. 

In  order  to  get  out  of  this  difficulty,  the  bill  of  1848  is  framed 
as  a  bill  of  revivor  or  supplement,  or  of  revivor  and  supplement, 
of  and  to  the  former  bill  of  1832 ;  and  if  the  present  plaintifib 
were  entitled  so  to  treat  it,  then  possibly  it  might  follow  that,  as 
there  was  no  statutable  bar  in  1832,  so  neither  was  there  in  1848. 
But  I  have  come  to  the  conclusion  that  the  bill  of  1848,  at  all 
events  so  far  as  relates  to  the  statute,  cannot  be  treated  by  the 
present  plaintiffe  either  as  a  bill  of  revivor  or  supplement  of  or  to 
the  former  bill,  but  that  it  must  be  regarded  as  an  original  bill, 
and  so  that  all  right  to  relief  under  it  is  gone  by  lapse  of  time. 

The  grounds  on  which  I  come  to  this  conclusion  are  shortly  as 
follows :  — 

The  bill  of  1832  purports  to  be  filed  by  Charlotte  Bolton  in  two 
characters :  first,  as  administratrix  de  bonis  nan  of  the  intestate, 
David  Bolton ;  and  secondly,  as  one  of  his  next  of  kin.  But  she 
had  certainly  no  right  to  sue  in  the  latter  character ;  for  she  had 
several  months  before  the  institution  of  the  suit,  sold  and  assigned 
to  the  present  plaintiff,  Mrs.  Howard,  all  her  interest  as  one  of 
the  next  of  kin,  and  had  therefore  no  interest  in  that  right  en- 
titling her  to  ask  for  relief,  —  at  all  events,  no  right  to  be  sole 
plaintiff  in  a  suit  framed  like  that  of  1832,  which  makes  no  men- 
tion of  the  fact  that  she  had  parted  with  all  her  right  as  next  of  kin. 

The  bill  of  1832  must  therefore  be  treated  as  a  bill  filed 
by  her  in  her  character  of  administratrix  de  bonis  *non.  *24 
Now,  supposing  her  to  have  been  capable  of  instituting  the 
suit  in  1832  in  that  character,  yet  it  is  obvious  that  her  right  so 
to  proceed  depended  on  principles  altogether  different  from  those 
which  generally  enable  persons  filling  that  character  to  sue  either 
here  or  at  law.  Where  a  bill  is  filed  by  an  administrator  or  an 
administratrix  de  bonis  nan,  it  can  generally  only  be  sustained 
because  the  plaintiff  is  asserting  a  right  which  the  intestate,  if 
living,  might  have  asserted ;  or,  at  all  events,  a  right  which  she 
possesses  by  reason  of  her  representing  the  intestate. 

VOL.  n.  2  .  [  17  ] 
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In  such  a  case,  no  one  but  the  administrator  can  in  general  sus-' 
tain  the  suit ;  and  the  most  obvious  principles  of  justice  require 
that  his  death  shall  not  defeat  the  rights  of  persons  interested  in 
the  suit  which  he  has  commenced ;  and  therefore  the  proceedings 
so  instituted  (I  assume  that  thej  were  instituted  properly,  and  in 
due  time)  may  be  continued  by  a  succeeding  administrator  de  banid 
non,  and  the  suit  will  proceed,  as  to  its  practical  result,  as  if  the 
original  plaintiff  was  still  alive.  Whether  the  bill  by  which  this 
is  to  be  effected  is  technically  to  be  described  as  a  bill  of  revivor 
or  a  bUl  of  supplement  and  revivor,  or  an  original  bill  in  nature 
of  a  bill  of  revivor,  is  a  point  on  which  I  do  not  stop  to  inquire. 
The  object  certainly  may  be  attained  by  a  bill  properly  framed  for 
the  purpose.  But  it  cannot  escape  observation  that  Charlotte 
Bolton  was  not,  by  the  bill  of  1832,  asserting  any  right  which 
could  have  been  asserted  by  the  intestate,  nor  any  right  which  she 
possessed  as  representing  the  intestate. 

The  rights  of  creditors  and  next  of  kin  under  the  bond  are 

rights  which  they  enjoy  under  a  title  collateral  to  that  which  they 

possess  from  or  under  the  intestate.    They  are,  in  substance 

*  25    (when  the  ecclesiastical  Court  *  has  ordered  the  bond  to  be 

attended  with),  eestuis  que  trustent  of  the  money  secured  by 

the  bond. 

In  any  suit  instituted  in  this  Court,  for  enforcing  against  the 
assets  of  deceased  obligors  the  payment  of  that  money,  the  admin- 
istratrix de  bonis  non  must  probably  be  a  party  ;  for  whatever  may 
be  recovered  must  be  administered  as  if  it  had  formed  part  of  the 
assets  of  the  intestate.  Perhaps,  therefore,  she  has  an  interest 
'  which  enables  her  to  be  plaintiff  in  such  a  suit,  though  I  own  I 
think  that  doubtful.  I  am  not  satisfied  that,  after  q,  breach  of  the 
condition  of  the  bond  by  misapplication  of  the  assets,  payment  by 
the  sureties  to  the  administratrix  de  bonis  non  would  of  itself 
and  alone  discharge  their  liability.  At  all  evente,  the  right  of  the 
administratrix  de  bonis  to  be  plaintiff,  if  she  has  such  a  right,  is 
not  a  right  which  she  possesses  to  the  exclusion  of  the  creditors  or 
next  of  kin,  any  of  whom  may  be  plaintiff  or  plaintiffs  in  such  a 
suit,  as  being  equitably  entitled  to  the  money  due  on  the  bond ; 
supposing  always  that  any  one  can  be  plaintiff  other  than  the 
obligee  or  his  representative.  The  right  to  institute  such  a  suit  in 
this  Court,  supposing  such  right  to  exist,  must  depend  on  the 
same  principles  as  those  on  which  parties  are  permitted  to  sue  at 
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law,  in  the  name  of  the  archbishop,  namely,  that  they  are  stibstan- 
tially  the  cestuis  que  trustent  of  the  bond ;  and  therefore  admitting, 
for  the  sake  of  argument,  that  description  to  be  applicable  to  an 
administratrix  de  bonis  nonj  it  certainly  still  more  clearly  applies 
to  the  next  of  kin,  who,  on  the  older  authorities,  seem  to  have 
been  considered  as  the  only  parties  entitled  to  the  benefit  of  the 
bond.  It  follows,  therefore,  that,  even  after  the  institution  of  the 
suit  in  December,  1882,  the  present  plaintiff,  Mrs.  Howard,  then 
under  no  disability  whatever,  might  have  filed  a  bill  against 
the  representatives  of  the  deceased  obligors,  •  seeking  pre-  *  26 
cisely  the  same  relief  as  that  which  she  is  now  asking. 

The  pendency  of  the  suit  of  1882  would  present  no  impediment 
until  a  decree  had  been  obtained.  Nor  was  her  position  varied  by 
the  fact  of  her  marriage  with  Mr.  Howard  in  December,  1833  ;  for 
it  appears  that  by  articles  made  previously  to  her  marriage,  it  was 
agreed  that  all  her  personal  estate  should  be  settled  to  her  separate 
use,  so  that  she  retained  the  exclusive  interest  in  whatever  might 
be  recovered  by  virtue  of  the  bond. 

Such  then  being  her  position,  having,  as  she  had  all  along,  from 
the  date  of  the  decretal  order  in  1832,.  the  same  right  to  institute 
a  suit  for  enforcing,  against  the  representatives  of  the  obligors, 
their  liabilities  on  the  bond^  which  she  had  in  1848,  can  it  make 
any  difference  that,  before  she  filed  the  present  bill,  she  clothed 
herself  with  the  character  of  administratrix  de  bonis  rum?  I  think 
not.  If  it  was  necessary,  as  probably  it  was,  that  an  administratrix 
de  bonis  nan  should  be  a  party  to  the  suit,  it  certainly  was  not 
necessary  she  should  be  a  plaintiff;  she  might  have  been  made  a 
defendant  in  a  suit  instituted  by  any  creditor  or  next  of  kin.  In 
the  ordinary  case  of  a  bill  by  one  administratrix,  the  right  of  a 
succeeding  administratrix  to  prosecute  the  suit  by  bill  of  revivor, 
is  or  may  be  essential  to  the  ends  of  justice,  but  no  such  necessity 
exists  in  a  case  like  the  present,  where,  even  if  she  can  maintain 
the  suit  at  all,  she  does  so,  not  by  reason  of  a  title  peculiar  to  her- 
self, but  of  a  right  which  she  possesses  concurrently  with  the 
creditors  and  next  of  kin,  whose  right  to  sue  is  at  least  as  clear 
as  hers. 

The  relief  which  the  plaintiffs  now  ask  is  the  same  *  which    *  27 
they  might  have  obtained  if  they  had,  during  the  life  of 
Charlotte  Bolton,  afterwards  Gharlptte  Bomanel,  and  before  the 
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right  of  action  on  the  bond  was  gone,  filed  a  bill  making  Mr.  and* 
Mrs.  Bomanel,  defendants,  and  asking  precisely  what  they  now 
ask.  The  right  to  file  such  a  bill,  having  ceased  by  lapse  of  time 
long  before  the  bill  of  1848  was  filed,  could  not  in  my  opinion 
be  revived  by  the  circumstance  that  Mrs.  Howard  had  in  1848 
clothed  herself  witli  a  new  character,  not  essential  to  enable  her 
to  file  a  bill. 

On  the  short  ground,  therefore,  that  the  bill  of  1848  cannot  be 
connected  with  that  of  1832,  but  must  be  treated  as  a  bill  seeking 
original  relief,  I  concur  with  my  learned  brother  in  thinking  that 
both  bills  were  properly  dismissed  with  costs  by  the  Master  of  the 
Bolls;  and  I  further  think  that  this  appeal  ought  not  to  have 
been  made,  and  so  that  it  must  be  dismissed  with  costs. 


*  28  •  TURNER  v.  TURNER. 

1861.    December  10,  19,  20,  22.    1853.    March  19,  20.    Before  the  Lords 

Justices. 

At  the  hearing  of  a  suit  to  establish  a  will,  an  issue  was  directed  at  the  instance 
of  the  heiress-at-law,  who  was  a  married  woman.  Before  any  trial  she  and 
her  husband  presented  a  petition,  stating  that  at  the  urgent  request  of  their 
children  (who  were  devisees),  thejr  had  agreed  to  withdraw  all  opposition  to 
the  will,  upon  being  allowed  their  costs,  and  praying  that  the  order  directing 
the  issue  might  be  discharged  upon  these  terms.  Upon  this  petition,  an  order 
was  made  according  to  the  prayer,  and  purporting  to  be  made  upon  the  con- 
sent of  the  married  woman  by  her  counsel.  Subsequently  a  private  Act  of 
Parliament  was  obtained  authorizing  leases  to  be  made  of  the  devised  estates. 
The  married  woman  was  one  of  the  petitioners  for  the  Act,  and  was  excepted 
from  the  saving  clause,  and  the  Act  recited  the  will,  and  proceeded  upon  the 
assumption  of  its  validity.  Some  years  afterwards  the  married  woman  pre- 
sented a  petition  to  rehear  the  cause.  This  petition  was  entitled  in  the  cause 
and  in  the  matter  of  the  private  Act.  It  stated  the  subsequent  transactions, 
but  not  the  provisions  of  the  Act. 

Hddt  that  the  preceding  transactions  did  not  constitute  grounds  for  taking  the 
petition  off  the  file,  and  that  such  grounds  were  not  afforded  by  the  introduc- 
tion into  the  petition  of  statements  as  to  the  matters  occurring  since  the 
hearing,  or  by  the  petition  being  entitled  in  the  matter  of  the  Act,  or  by  the 
omission  to  set  out  in  it  the  Act  itself,  especially  upon  appeal,  when  these 
objections  of  form  had  not  been  insisted  upon  in  the  Court  below. 
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HM  also,  upon  the  rehearing,  that  the  order  discharging  the  direction  for  an 
issue  #as  not  binding  upon  the  wife,  but  was  upon  the  husband.^ 

SembUy  per  Lord  Cran worth,  that  if  at  the  hearing  a  married  heiress-at-law 
does  not  ask  for  an  issue,  she  is  bound  by  the  decree.] 

This  was  an  appeal  from  an  order  of  the  Master  of  the  Bolls, 
acceding  to  a  motion  on  the  part  of  the  plaintiff,  to  take  off  the 
file  a  petition  of  rehearing,  presented  by  Mary,  the  wife  of  William 
S.  Meryweather,  who  were  two  of  the  defendants. 

The  bill  was  filed  on  the  8d  of  October,  1829,  by  the  infant 
children  of  the  petitioner  Mrs.  Meryweather,  seeking  to  establish 
tiie  will  of  their  grandfather,  Mr.  William  Turner,  whose  heiress- 
at-law  and  customary  heiress  Mrs.  Meryweather  was.  By  the 
will  freehold  and  copyhold  estates  were  devised  upon  certain  trusts 
under  which  the  infant  plaintiffs  were  interested. 

Mrs.  Meryweather  and  her  husband  joined  in  their  answer,  and 
thereby  admitted  the  due  execution  of  the  will.    They  had  received 
a  legacy  of  500Z.,  bequeathed  by  the  will  to  Mrs.  Meryweather, 
and  presented  a  petition  *  in  the  cause  for  payment  to  them    *  29 
of  an  annuity  of  5007.  per  annum  also  given  to  her  by  the 
will. 

On  the  25th  of  January,  1832,  the  cause  came  on  for  hearing, 
when,  upon  the  application  of  Mrs.  Meryweather,  an  issue  devisavit 
vel  nan  was  directed,  the  adult  plaintiffii  being  directed  to  be  plain- 
tififs  at  law. 

On  the  27th  of  November,  1832,  an  order  was  made  substituting 
the  trustees  of  the  will  as  plaintiffs  in  the  issue.  From  this  order 
of  substitution  Mr.  and  Mrs.  Meryweather  had  unsuccessfully 
appealed. 

On  the  5th  of  February,  1833,  no  trial  of  the  issue  having  taken 

'  It  is  now  settled,  that,  all  cases  in  which  the  husband  and  wife  sue  as 
co-plaintiffs  together,  or  in  which  the  husband  sues  as  next  friend  of  his  wife, 
are  regarded  as  suits  by  the  husband  alone.  Wake  o.  Parker,  2  Keen,  59,  70 ; 
Davis  17.  Prout,  7  Beav.  288,  290;  Johnson  v.  Vail,  1  McCarter  (N.  J.),  423. 
And  upon  this  principle,  where  a  married  woman,  having  a  separate  interest, 
joins  as  a  co-plaintiff  with  her  husband,  instead  of  suing  by  her  next  friend,  the 
suit  will  not  prejudice  a  future  claim  by  the  wife  in  respect  of  her  separate 
interest:  Hughes  v.  Evans,  1  S.  &  S.  185;  Johnson  v.  Vail,  1  McCarter  (N.  J.), 
423,  426,  and  cases  there  cited  to  this  point ;  and  it  has  been  decided,  that  a  suit 
by  a  husband  and  wife  against  the  trustees  of  the  wife^s  separate  property,  cannot 
be  pleaded  in  bar  to  a  subsequent  suit,  in  which  she  proceeds  by  her  next  friend 
against  the  trustees  and  her  husband,  although  the  relief  prayed  in  both  suits  is  the 
same.    Reeve  v.  Dally,  2  S.  &  S.  464;  1  Dan.  CL  Pr.  (4th  Am.  ed.)  108, 109. 
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place,  Mr.  and  Mrs.  Meryweather  presented  a  petition  in  ihe  cause 
to  have  the  order  for  it  discharged.  This  petition  contained  the 
following  allegations :  — 

That  the  testator  was,  at  the  time  of  the  execution  of  his  will 
and  codicil,  under  the  influence  of  persons  hostile  to  Mr.  and 
Mrs.  Mery weather,  who,  taking  advantage,  of  his  impaired  state  of 
mind,  compelled  him  to  make  such  will  and  codicil.  Tliat  the 
petitioners  had  been  guided  throughout  the  before-mentioned  pro- 
ceedings in  opposing  the  said  will  and  codicil,  from  a  deep  sense 
of  injury,  and  from  the  conviction  of  the  necessity  for  them  to 
clear  their  characters  fix)m  the  imputations  conveyed  by  the  will 
and  codicil,  more  particularly  as  the  said  testator  had  therein 
directed  that  the  guardianship  of  the  petitioners'  children  should 
be  removed  from  them;  that  the  petitioners'  said  children  had 
always  lived  with  them  on  terms  of  the  greatest  affection.  That 
the  testator  had  directed  the  payment  of  the  said  annuity  of  5002. 
to  Mrs.  Meryweather,  in  a  way  degrading  to  the  feelings  of  her- 
self and  her  husband ;  but  that  the  petitioners  had,  at  the 
*  80  *  urgent  request  of  the  three  adult  children  who  were  plain- 
tiffs, consented  and  agreed  to  withdraw  all  further  opposition 
to  the  will,  the  adult  children  being  willing  and  desirous  that  the 
expenses  incurred  up  to  that  time  by  the  petitioners  in  preparing 
for  the  trial,  should  be  allowed  to  the  petitioners  as  costs  in  the 
cause.  The  prayer  was,  that  the  order  of  the  25th  of  January, 
1832,  directing  the  issue,  and  that  of  the  27th  of  November,  1832, 
substituting  the  trustees  as  plaintiffs,  might  be  discharged;  and 
that  the  costs  of  and  relating  to  the  issue,  and  of  the  said  applica- 
tion and  consequent  thereupon,  might  be  costs  in  the  cause  as 
between  solicitor  and  client,  the  petitioners  thereby  undertaking  to 
admit  the  validity  of  the  will  and  codicil  of  the  said  testator,  and 
submitting  to  have  the  trusts  thereof  performed  and  carried  into 
effect  under  the  direction  of  the  Court. 

This  petition  came  on  for  hearing,  together  with  the  cause,  upon 
further  directions,  on  the  14th  of  February,  1833,  when  a  decree 
was  made  in  the  cause  and  on  the  petition,  which  after  stating  that 
the  defendant,  Mary  Anne  Merjrweather,  the  heiress«t-law,  and 
customary  heiress  of  the  said  testator,  by  counsel  consented  that 
the  orders  of  the  25th  day  of  January  and  the  27th  day  of  Novem- 
ber, 1832,  should  be  discharged,  ordered  those  orders  to  be  dis- 
charged accordingly.  It  further  declared  that  the  will  and  codicil 
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were  well  proved,  and  it  ordered  tBat  thej  should  be  established, 
and  the  tmsts  thereof  be  performed  and  carried  into  execution. 
The  costs  were  directed  to  be  taxed,  and  to  be  paid  in  the  manner 
as  sought  by  the  petition. 

In  1845,  a  petition  was  presented  to  Parliamept  for  a  private 
Act  authorizing  building  leases  to  be  made  of  part  of  the  land 
devised,  and  was  signed  by  (among  others)  Mr.  and  Mrs. 
Meryweather.    An  Act  for  that  *  purpose  passed  accordingly,    *  31 
and  the  rights  of  Mrs.  Meryweather  and  her  heirs  were 
excluded  from  the  saving  clause. 

On  the  13th  of  January,  1851,  Mrs.  Meryweather  obtained,  upon 
motion  before  the  late  Master  of  the  Bolls,  an  order  giving  her 
leave  to  present  by  her  next  friend  a  petition  of  rehearing  of  the 
decree  of  the  14th  of  February,  1883,^  and  afterwards  presented  a 
petition  of  rehearing,  entitled  in  the  matter  of  the  private  Act  as 
well  as  in  the  cause,  but  not  stating  the  Act  in  the  body  of  the 
petition. 

On  the  29th  of  May,  1888,  Qxe  trustees  moved,  before  the  present 
Master  of  the  Bolls,  to  discharge  the  order  of  the  18th  of  January^ 
1851,  and  that  the  petition  of  rehearing  might  be  taken  off  the 
file.  His  Honor  thereupon  ordered  that  the  petition  should  be 
taken  o£f  the  file.  From  that  order  Mrs.  Meryweather  now 
moved,  by  way  of  appeal. 

December  10. 

On  this  day  the  motion  was  placed  in  the  paper,  but  the  appel- 
lant did  not  appear  in  person  or  by  counsel. 

Mr.  Bolt  appeared  for  some  of  the  respondents. 

Their  Lordships,  after  consulting  the  registrar,  said,  that  in 
the  case  of  an  appeal  motion,  it  was  not  now  the  practice  to  re- 
quire an  affidavit  of  service  in  case  of  the  non-appearance  of  the 
appellant,  but  that  the  course  was  to  treat  the  application  as  an 
abandoned  motion,'  and  not  to  strike  it  out  or  place  it  at  the  bot- 
tom of  the  paper.    There  was  no  ancient  practice  applicable  to 

'  Ab  to  tbe  time  within  which  a  petition  for  a  rehearing  should  be  presented, 
■ee  2  Dan.  Ch.  Fr.  (4th  Am.  ed.)  1476,  and  cases  in  notes ;  Brandon  o.  Bran- 
don, 7  De  6.,  M.  &  G.  d65 ;  2  Jnr.  N.  S.  981 ;  Wahnsley  v.  Fozhall,  1  De  G., 
J.  &  S.  461 ;  Townley  v.  Bedwell,  15  Beav.  78. 

*  See  2  Dan.  Ch.  Pr.  (4ih  Am.  ed.)  1483,  1484, 1487. 
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Buch  a  case,  the  practice  of  placing  motions  in  the  paper  being  of 
modem  date. 

Afterwards,  the  absence  of  counsel  having  been  accounted 
*32    *for  by  f  severe  and  sudden  illness,  the  motion  was  again 
ordered  to  be  placed  in  the  paper. 

Mr.  Bethell  and  Mr.  VUliers^  for  the  appellant. 

Mr.  Boundell  Palmer j  Mr.  Wrighty  and  Mr.  Hardt/y  for  the 
trustees.  —  A  decree  made  by  consent  cannot  be  made  the  subject 
of  a»  petition  of  rehearing  on  the  application  of  a  pjirty  to  the  con- 
sent. Nor  is  the  consent  in  such  a  case  of  a  married  woman,  if 
taken  by  the  Court,  in  a  different  position  from  any  other  consent. 
Consents  on  behalf  of  infants  have  been  held  to  be  binding.  Wall 
V.  Biishbf/,  (a)  Burke  v.  Crosbie.  (6)  This  petition  is  also  irregu- 
lar in  point  of  form.  It  ought  not  to  have  been  entitled  in  the 
matter  of  the  Act  of  Parliament  authorizing  the  granting  of  the 
leases,  and  it  should  have  stated  that  Act  in  the  body  of  the  peti- 
tion. The  passing  of  the  Act  was  a  matter  occurring  subsequently . 
to  the  order,  and  ought  to  have  been  brought  to  the  attention  of 
the  Court.     Wood  v.  Griffith,  (c) 

[The  Lord  Justice  Knight  Bruce.  —  Did  you  take  these  points 
before  the  Master  of  the  Bolls  ?] 

No.  Tlie  case  was  there  argued  entirely  on  the  merits.  Sup- 
pose the  wife  had  never  disputed  the  will,  —  had  never  asked  for 
an  issue,  —  would  it  not  have  been  of  course  to  establish  the  will  ? 
Is  not  this  the  same  thing?  She  never  asked  for  an  issue  except 
by  her  husband.    In  the  same  manner  she  waived  it. 

*  88       [*  The  Lord  Justice  Knight  Bruce.  —  Can  such  a  ques- 
tion be  decided  upon  an  application  to  take  the  petition  off 
the  file  ?] 

Independently  of  these  objections  the  petition  seeks  to  affect  the 

(a)  1  Bro.  C.  C.  4S7 ;  and  see  Tillotson  v.  Seargrave,  8  Mood.  494 ;  Levy 
V.  Levy,  3  Mood.  245. 

(h)  1  B.  &  B.  502.  (c)  19  Yea.  550. 
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rightB  arising  under  the  Act  of  Parliament,  for  which  Mrs.  Mery- 
weather  was  one  of  the  petitioners,  and  which  confirms  the  will 
and  binds  Mrs.  Meryweather  by  excluding  her  from  the  saving 
clause.  If  a  party  seeking  a  rehearing  has  done  any  thing  since 
the  original  hearing,  affecting  his  right  to  question  the  decree, 
that  circumstance  must  be  brought  before  the  Court  to  enable  the 
Court  to  decide  as  to  the  effect  of  it.     Wood  v.  Oriffith.  (a) 

[The  Lord  Justice  Lord  Cranworth. —  But  can  a  married 
woman  do  any  such  act  ?] 

Yes ;  she  may  be  party  to  an  Act  of  Parliament  which  will  bind 
her.  The  17th  section  of  this  Act  provides  for  the  enfranchise- 
ment of  copyholds,  and  the  latter  part  of  that  section  renders  it 
clear  that  the  copyholds  must  go  according  to  the  will.  The 
proper  application  in  such  a  case  is  to  have  the  .petition  taken  off 
the  file.  Cunningham  v.  Oanningham^  (V)  Qwynne  v.  Edwarda^  (c) 
Davenport  v.  Stafford^  (d)  Hargrave  v.  Hargrave.  (e) 

Mr.  Holt  and  Mr.  J,  V.  Prior,  for  other  respondents.  —  What 
a  Comrt  has  decided  can  alone  be  the  subject  of  appeal.  Any 
thing  else  that  is  found  in  a  decree  is  not  *  capable  of  being  *  34 
reheard.  Whether  a  married  woman  has  waived  an  issue 
or  declined  to  ask  for  it  is  the  same  thing,  and  is  not  a  matter  for 
a  rehearing.  If  she  could  show  that  by  fraud  she  had  been  in- 
duced to  exercise  her  option  prejudicially,  that  would.be  the  sub- 
ject of  a  different  proceeding,  but  not  of  a  petition  of  rehearing. 
The  circumstance  of  the  petitioner  being  a  married  woman  is  not 
sufficient  ground  for  a  rehearing ;  for  if  she  is  not  bound  by  her 
husband  having  declined  an  issue,  she  would  not  be  bound  by  the 
result.  Suppose  the  issue  had  been  tried,  and  her  husband  omitted 
to  adduce  evidence,  could  it  be  said  that  she  was  entitled  to  have 
a  fresh  issue  directed  ?  A  married  woman  is,  as  long  as  she  elects 
to  be  defended  by  her  husband,  as  much  bound  by  the  proceedings 
in  a  cause  as  if  she  had  defended  separately  by  a  next  friend. 


[The 


(a)  19  Ves.  561 ;  1  Mer.  35.  (d)  8  Beav.  603. 

(6)  Amb.  89.  (e)  8  Beav,  289. 

(c)   9  Beav.  22. 

[26] 


*  84  CASBS  IN  CHANCEBY. 

reply  upon  the  questions — of  the  title  of  the  petition, — whether 
it  does  not  state  too  little  or  too  much, — and  of  costs.] 

Mr.  Bethellj  in  reply. — As  to  the  title  of  the  petition,  mere  su- 
perfluity of  title  will  not  prejudice  the  right  to  relief.  As  to  the 
petition  stating  too  little,  with  reference  to  the  authority  of  Wood 
v.  Oriffith^  (a)  all  that  was  said  in  that  case  upon  this  subject  was 
the  following  observation :  "  As  to  the  effect  of  the  order  by  con- 
sent, very  grave  reasons  are  required  to  induce  tlie  Court  to  re- 
fuse the  benefit  of  an  appeal.    It  is  difficult  to  say  that  such  an 

order  made  it  impossible  for  the  defendant  to  appeal,  but  he 
•  85    ought  to  *  have  inserted  the  order  in  the  petition."    It  is 

nowhere  laid  down  that  the  omission  to  insert  the  order  in 
the  petition  was  the  ground  for  taking  it  off  the  file.  Lord  Eldon 
expressly  states  the  ground  on  which  this  was  done,  and  which 
was  that  the  petition  proceeded  upon  a  case  different  from  that 
on  which  the  decree  was  founded,  and  introduced  circumstances 
not  before  the  Court  at  the  time  of  making  the  decree.  The  peti- 
tion there  introduced  matter  which  was  not  upon  the  record,  and 
stated  a  long  series  of  facts  which  were  not  in  evidence,  and  were 
wholly  independent  of  the  proceedings  in  the  cause. 

[The  Lord  Justice  Knight  Bruce.  —  A  question  occurred  to 
me,  whether  tiie  direction  for  an  issue  could  have  been  properly 
discharged  without  a  petition  of  rehearing.  But  Mr.  Monro  thinks, 
that  although  an  order  directing  an  issue  is  in  some  senses  a 
decree,  yet  in  others  it  is  merely  an  order,  and  may  be  discharged 
without  a  rehearing.^] 

With  regard  to  the  objection  made  on  accoimt  of  Mrs.  Mery- 
weather  having  joined  in  the  petition  for  the  Act  of  Parliament, 
that  Act  is  a  mere  private  assurance,  and  the  recitals  do  not  bind 
beyond  the  enacting  part. 

(a)  19Vefl.  661. 

'  The  order  directing  an  issue  may  be  set  aside  at  a  term  of  the  Court  subse- 
quent to  that  in  which  it  was  made,  such  order  being  merely  interlocutory.  Dabbs 
0.  Dabbs,  27  Ala.  646.  So  the  Court  may  proceed  to  a  final  decree  without  setting 
aside  the  order  for  trying  the  issue.  Field  v.  Holland,  6  Cranch,  8.  So  where 
an  issue  as  framed  and  tried  does  not  embrace  the  objects  contemplated,  the 
Court  will  direct  a  new  and  proper  issue.  Braxton  v.  Willing,  4  Call,  288.  See 
2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1076-1077,  and  notes. 
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The  Lord  Justice  Knight  Bruce. — The  petition  for  rehearing  is 
wrbnglj  entitled,  and  it  would  probably  have  been  necessary  or  right, 
if  the  objection  had  been  taken  at  the  Rolls,  to  amend  the  petition ; 
but  the  objection  was  not  taken  at  the  Bolls,  and  the  case  having 
been  ai^ed  there  on  wholly  distinct  grounds,  the  objection  may 
fairly  be  considered  as  haying  been  waived.  If  it  could  not,  we 
are  not  bound  to  give  effect  to  it,  as  the  petitioner  offers  the 
respondents  the  *  option  of  having  the  part  objected  to  struck  *  36 
out.  The  ques'tion  then  might  have  arisen,  whether  too 
much  was  not  stated  upon  the  petition.  That  point,  however,  was 
also  not  taken  at  the  Bolls,  and,  if  it  had  been,  we  do  not  think 
that  the  principles  upon  which  Wood  v.  Ghriffith  was  decided  apply 
to  the  present  case.  We  think  that  so  much  of  the  petition  as 
may  be  deemed  superfluous  may  be  properly  regarded  upon  the 
question  of  costs  if  the  Oourt  shall  be  asked  to  advert  to  it  at  the 
proper  time. 

Then  the  question  arises,  whether  the  petition  states'  too  little. 
That  point  was  taken  at  the  Bolls,  but  it  appears  to  me  that,  con- 
sidering that  the  title  of  the  Act  of  Parliament  was  introduced, 
which  gave  notice  of  it  to  the  Court  and  to  the  parties,  nothing 
was  substantially  kept  back  which  ought  to  have  been  stated. 

These  difficulties  being  out  of  the  way,  then  comes  the  question 
whether  the  lady  is  entitled  to  have  the  materials  upon  which  the 
decretal  order  of  1888  was  mi9Lde  reheard,  so  far  as  she  seeks  to 
have  them  reheard. 

It  arises  in  this  way.  A  bill  was  filed,  among  other  purposes, 
to  establish  a  will,  devising  freehold  lands,  against  the  heiress-at- 
law,  who  was  a  married  woman.  It  came  on  for  hearing,  and 
then  the  only  decree  made,  if  it  was  a  decree,  was  to  direct  an 
issue.  An  order  was  subsequently  made,  upon  the  application  of 
tiie  trustees  of  the  will,  that  they  should  be  made  parties  to  the 
issue,  as,  I  understand,  together  with  or  in  the  place  of  some 
children  of  the  lady,  who  were  parties.  Before  the  trial,  a  peti- 
tion was  presented  by  the  husband  of  the  lady,  in  the  names 
of  himself  and  his  wife,  which  is  in  *  some  respects  very  re-  *  37 
markable,  for,  after  stating  the  proceedings,  it  states :  — 

[His  Lordship  read  the  statement  from  the  petition,  which  is  set 
out,  supra,  p.  29.] 
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This  amounts  to  an  allegation  of  a  pecuniary  bargain.  The 
petition  does  not  state  the  conviction,  either  of  the  husband  or  of 
the  wife,  that  the  will  was  a  good  one ;  it  states  that  thej  had 
been  induced  to  abandon  their  opposition  to  a  bad  will  at  the 
request  of  the  children,  and  for  a  pecuniary  consideration,  namely, 
the  payment  of  certain  costs,  which  would  be  a  benefit  to  the 
husband  only,  and  not  to  the  wife.  This  was,  in  effect,  a  money 
payment  to  him.  That  petition  came  on  with  the  cause,  and 
thereupon  a  decree  or  decretal  order  was  made,  in  conformity 
with  the  application,  providing  that  the  costs  should  be  paid 
accordingly;  that  is,  that  the  bargain  should  be  carried  into 
effect.  If  this  was  not  a  sale  of  the  wife's  right  for  the  husband's 
benefit,  I  do  not  know  what  is. 

The  decree  recites  that  the  wife  consents  by  her  counsel.^  It 
may  be  said  that  the  consent  of  a  married  woman  by  her  counsel, 
distinct  from  her  husband,  she  having  defended  the  suit  with  him 
and  by  him,  and  not  separately,  is  sheer  nonsense,  —  and  perhaps 
it  is.  Perhaps  it  is  utterly  without  meaning ;  but  if  it  has  any 
meaning,  it  is  wrong,  because  she  could  not  so  consent,  according 
to  the  law  of  the  country.  Whether  these  words,  however,  are 
mere  nonsense  or  not,  they  ought  to  be  struck  out  of  the  order. 
They  were  inserted  in  it,  I  am  convinced,  without  the  knowledge 
of  the  learned  Judge  whose  order  it  purports  to  be,  his  attention 
not  having  been  called  to  them.  Nor  is  this  the  first 
*  38  *  instance,  in  my  experience,  in  which  parties  have  drawn 
down  mischief  on  themselves  by  altering  an  order  according 
to  their  own  fashion  and  views,  without  the  knowledge  of  the 
Court. 

But  assuming  that  these  words  do  not  prejudice  the  order  not- 
withstanding that  they  seem  to  form  a  ground  on  which  it  purports 
to  be  made,  the  case  still  is  this,  that  the  husband  abandons  the 
right  to  have  an  issue  to  try  the  validity  of  the  will,  as  to  freehold 
estates  in  fee-simple,  of  his  wife's  ancestor.  It  has  been  said  that 
the  husband  is  domintM  litis;  that  he  has  the  entire  conduct  of  the 
cause,  and  that  the  wife  is  bound  effectually  and  for  ever  by  what 
the  husband  does  in  it.  That  undoubtedly  is  a  most  serious  view 
of  the  case,  considering  the  guards  with  which  the  law  of  this 

>  See  2  Dan.  Ch.  Vr.  (4th  Am.  ed.)  974  and  note  (4) ;  Swlnfen  v.  Swinfen, 
24  Beav.  649 ;  3  Jur.  N.  S.  1109 ;  2  De  G.  &  J.  381. 
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country  in  general  surrounds  a  married  woman  as  to  her  real 
estate.  It  is  not,  however,  for  me  to  deny  tliat  there  may  be  cases 
in  which  the  husband  may  conduct  a  cause  so  as  to  bind  the 
rights  of  his  wife  as  to  her  real  estate.  There  may  be  such  cases ; 
but  is  this  one  ?  It  is  not  one  in  which  the  husband  has  said,  ^^  I 
conduct  this  cause  for  myself ;  I  feel  that  I  have  no  defence,  and 
I  give  it  up,"  He  says,  "  There  is  no  will  at  all ;  my  children, 
or  some  of  them,  wish  me  to  give  up  the  suit.  I  am  offered  certain 
money  terms  for  the  purpose,  and  tiberefore  I  give  it  up."  What 
is  that  more  or  less  than  a  sale  ?  It  is  so  in  other  words ;  sub- 
stantially' I  do  not  observe  a  difference. 

But  whatever  may  be  the  force  or  value  of  these  considerations, 
is  this  a  point  to  be  decided,  not  on  a  rehearing,  not  in  the  ordi- 
muy  way  in  which  important  questions  are  decided  by  the  Court, 
but  upon  an  application  to  prevent  a  petition  of  rehearing 
from  being  *  heard, — to  close  the  doors  of  the  Court  against  *  89 
the  wife  ?  There  may  be  cases  in  which  it  is  right  to  do  so. 
There  have  been  cases  in  which  Judges  of  the  highest  authority 
have  directed  petitions  of  rehearing  to  be  taken  off  the  file.  But 
&e  disputed  point  ought  to  be  very  clear  for  that  purpose,  and  not, 
as  I  think,  with  great  deference,  one  of  this  description,  upon 
which  there  is  so  much  room  for  argument. 

Without,  therefore,  giving  any  opinion  whether  the  issue  will,  if 
directed,  probably  succeed,  or  whether  an  issue  will  be  directed 
at  all,  —  whether  there  is  any  foundation,  or  a  total  absence  of 
foundation  for  the  petition  of  rehearing,  —  my  impression  is,  that 
every  thing  that  is  to  be  said  against  it  ought  to  be  said  when  it 
shall  come  on,  either  upon  the  materials  existing  in  the  cause,  and 
the  petition  of  rehearing  alone,  or  upon  that  proceeding,  coupled 
with  such  other  proceeding,  if  any,  as  those  opposed  to  it  may 
think  fit  to  institute.  The  Master  of  the  Bolls,  by  stopping  the 
controversy  in  limine,  has  very  possibly  done  substantially  the  best 
thing  in  the  world  for  all  parties  concerned  ;  still  I  am  of  opinion, 
with  deference  to  him,  that  the  matter  had  better  be  discussed  at  a 
later  stage,  and  that  the  petition  of  rehearing  may  be  restored  to 
the  file. 

The  LoBD  Justice  Lobd  Cbanwobth. —  I  am  of  the  same  opinion. 
I  give  no  opinion  as  to  what  will  be  the  result  of  the  rehearing  of  the 
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petition,  either  with  reference  to  the  particularfactsof  this  case,  or 
the  general  question  as  to  how  far  the  husband,  conducting  his  wife's 
defence,  has  by  his  act  bound  her  inheritance,  which  is  a  yery  im- 
portant question,  and  upon  which,  I  repeat,  I  express  no  opinion  at 
all.    What  his  Honor,  the  Master  of  the  Bolls,  seems  to  me 

*  40   to  have  *  done,  and  I  think,  with  all  respect  for  him,  errone- 

ously done,  is,  that  he  considered  this  as  a  point  to  be  dis- 
cussed on  the  preliminary  question,  whether  the  parties  should  be 
allowed  to  rehear  or  not.  The  authorities  which,  it  would  seem, 
his  Honor  mainly  relied  upon,  were  two  or  three  cases  before  Lord 
Langdale,  which,  I  think,  proceeded  on  totally  different  principles. 
I  allude  particularly  to  Davenport  v.  Stafford^  (a)  Hargrave  v. 
Hargrave^  (li)  and  Qwynne  v.  Udwarda^  (<?)  all  which  cases  pro- 
ceeded on  this  ground :  ^^  Assume,"  it  was  said,  ^^  that  the 
rehearing  is  a  matter  of  right  upon  the  certificate  of  counsel, 
or  so  much  a  matter  of  right  that,  primd  facie^  the  right  is 
admitted,  yet  a  party  after  a  decree  may  so  conduct  himself  that 
this  Court  will  say,  ^  It  is  inequitable  to  let  you  present  a  petition 
of  rehearing  at  all.' "  For  instance,  suppose  a  decree  were  made 
that  gave  benefit  to  each  party,  and  that  after  that  decree  was 
made,  one  of  those  parties.  A.,  says  to  B.,  the  other  party,  ^^  Let 
me  have  no  more  disputes  about  it ;  I  will  execute  a  release  to  you 
of  all  claims  whatsoever."  Suppose  this  to  have  been  done  for 
valuable  consideration.  If  afterwards  the  party  who  had  given 
that  release  were  to  ask  to  have  the  matters  reheard,  the  principles 
on  which  Lord  Langdale  proceeded  would  apply.  I  have  put  the 
case  of  a  party  by  a  release  or  by  contract,  which  would  be  the 
same  thing,  actually  debarring  himself.  Lord  Langdale  extends 
that  doctrine  somewhat  further,  but  not  further  than  principle 
requires  and  renders  just.  His  Lordship  in  effect  said :  ^^  If,  by 
your  conduct,  you  have  so  dealt  that  the  parties  might  infer  that 
you  never  meant  to  question  that  decree,  you  shall  not  afterwards 
be  allowed  to  have  it  reheard."      That  was  the  principle  on  which 

his  Lordship  went  in  these  cases :  Davenport  v.  Stafford^  (a) 

•  41   Hargrave  v.  Hargrave^  (li)  *  and  Chognne  v.  Edwards^  (c) 

the  last  of  which  was  the  case  of  a  creditor  seeking  to  put 
himself  in  the  place  of  the  plaintiff,  that  plaintiff  having,  in  the 
opinion  of  the  Judge,  precluded  himself  from  having  a  rehearing 
of  the  case. 

(a)  8  Beav.  508.  (h)  9  Beav.  22.  (c)  8  Beav.  289. 
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Now,  suppose  that  doctrine*  to  be  most  correct,  —  that  a  party 
may,  by  contract  or  by  his  conduct,  prevent  himself  &om  having 
a  right  to  rehear,  —  how  does  that  apply  to  the  case  of  a  married 
woman,  who  cannot  contract,  and  therefore  cannot  so  act  as.  that 
her  conduct  shall  amount  or  be  equiyalent  to  a  contract  ?  Is  she 
to  be  dealt  with  as  if  she  had  contracted  ?  As  it  is  impossible  for 
a  married  woman  by  contract  to  prevent  herself  from  having  the 
right  to  have  her  cause  reheard,  so  neither  can  she  do  so  by  her 
conduct.^  It  appears  to  me  that  this  distinction  was  not  sufficiently 
adverted  to  by  his  Honor  in  dealing  with  this  case.  From  the 
very  short  note  handed  up,  it  appears  that  his  Honor  relied  upon 
the  cases  which  I  have  referred  to,  and  upon  the  knowledge  that 
must  have  been  in  the  mind  of  Mrs.  Meryweather  as  to  what  had 
been  done.  But  assume  her  knowledge  to  have  been  as  perfect  as 
possible,  —  assume  that  she  had  a  copy  of  the  decree,  and  had  re- 
leased all  further  demands,  —  still  such  a  release  would  have  been 
an  act  perfectly  inoperative  ;  and  I  do  not  think  her  conduct  could 
put  her  in  a  different  situation.  It  appears  to  me  that  the  cases 
relied  upon  did  not  decide  the  question,  and  that  Mrs.  Meryweather 
is  entitled  to  a  rehearing. 

Two  or  three  other  points  have  been  made :  one  is,  that  the 
petition  is  wrongly  entitled.  That  was  a  point  not  taken  at 
the  BoUs.  K  it  had  been,  leave  to  amend  *  would  have  *  42 
been  probably  given.  Another  is,  that  the  prayer  is  insuffi- 
cient. That,  however,  is  open  to  the  same  answer  as  the  other. 
The  remaining  objection  was,  jkhat  the  petitioners  had  acquiesced, 
by  what  took  place  with  respect  to  the  leasing  act.  Wood  v.  Qrif- 
fith  (a)  was  also  relied  upon.  But  I  think  that  that  case  does  not 
apply.  There  the  decree  was,  that  the  defendant  should  join  in 
giving  an  authority  for  a  sale.  After  the  decree  the  defendant 
consented  to  an  order  that  the  Master  should  settle  the  particulars 
of  sale ;  and  Lord  Eldon  considered  that,  in  presenting  a  petition 
of  rehearing,  the  petitioner  must  state  enough  to  enable  the  Court 
to  know  in  what  position  the  case,  will  be  upon  the  rehearing ;  and 
his  Lordship  would  not  say  that  it  might  not  be  material  to  know 
that  the  applicant  had  consented  to  conditions  of  sale ;  and  the 
petition  was  ordered  to  be  taken  off  the  file  without  prejudice  to 

(a)  15  Yes.  550 ;  1  Mer.  35. 

>  See  EUiot  o.  Ince,  4  De  G.,  M.  &  G.  475,  484. 
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presenting  another  petition  of  rebeturing  in  a  more  regular  form.^ 
But  how  does  that  case  apply  to  the  present  ?  Why  was  it  mate- 
rial to  state  the  circumstance  of  the  order  being  made  to  settle  the 
particulars  of  sale  ?  Because  if  the  decree  had  had  to  be  varied 
upon  the  rehearing,  the  Court  would  have  had  to  consider  what 
was  to  be  done.  What  is  complained  of  here  is,  that  the  Act  of 
Parliament  is  not  stated.  But  no  one  questions  what  has  been 
done  under  the  Act  of  Parliament.  All  admit  that  what  has 
been  done  under  the  Act  must  remain.  It  would  be  in  vain  to 
dispute  that ;  therefore  that  ground  also  fails,  and  the  respondents 
are  driven  back  to  the  merits  of  this  petition,  which  are  entirely 
on  the  side  of  those  who  seek  the  rehearing. 

I  do  not  say  what  will  be  the  result.    It  may  be  that  the 

*  43    consent  of  the  wife  was  unnecessary  to  the  validity  *  of  the 

order,  in  which  case  the  words  expressing  such  consent  will 

be  struck  out  of  the  decree.    The  order  of  the  Master  of  the  Bolls 

« 

will  be  varied,  and  all  costs  must  be  reserved  until  after  the  re- 
hearing, or  till  further  order. 

Their  Lordships  intimated  that  to  save  expense  they  were  will- 
ing themselves  to  hear  the  petition  of  rehearing,  if  all  parties  de- 
sired it. 

1852.    March  19,  20. 

On  these  days  the  petition  of  rehearing  came  on  to  be  argued. 

Mr,  Bethell  and  Mr.  VilUerSj  in  Support  of  the  petition. 

Mr.  Roundell  Palmer^  Mr.  Wright^  and  Mr.  Hardy^  for  the 
trustees. 

Mr.  Bolt  and  Mr.  J.  V.  Prior,  for  other  respondents. 

The  Lord  Justice  Knight  Bruce.  —  This  case  comes  before  the 
Court  under  extraordinary  circumstances.  It  is  not  necessary  to 
say  whether,  when  there  is  an  adjudication  of  the  validity  of  a  will 
of  freehold  estate  after  or  without  a  trial  at  law,  in  a  case  in  which 
the  heir-at-law  is  a  married  woman,  that  adjudication  can  be  ques- 
tioned, on  the  ground  that  she  was  a  married  woman  at  the  time, 

»  See  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1477,  1478. 

[82] 


TUBNEB  V.  TURNER.  *  43 

by  her  heir  or  by  herself,  after  the  coverture  shall  have  determined. 
Gases  of  that  description  we  desire  to  leave  totally  untouched,  con- 
sidering that  this  is  not  one  of  them.  Subject  to  any  observations 
which  those  opposing  the  present  application  are  desirous  of  mak- 
ing, we  consider  at  present  that  this  is  a  case  in  which  there 
has  not  been  substantially  an  adjudication  upon  the  will, 
inasmuch  as  the  husband  *  retired  from  that  question  when  *44 
he  had  charge  of  the  wife's  interest.  He,  for  himself  and 
his  wife,  retired  not  on  the  ground  that  the  will  was  good ;  not 
on  the  ground  that  if  the  contest  proceeded  the  result  would  be 
favourable  to  the  will,  but  on  the  ground  that  though  the  will  was 
a  bad  one,  there  were  reasons  and  inducements  which  led  him, 
the  husband,  having  the  conduct  of  the  cause,  to  think  it  was 
better  that  the  will,  though  a  bad  will,  should  be  established. 

And  we  are  at  present  disposed  to  think,  subject  to  what  we 
may  hear,  that  it  ought  to'  be  left  open  to  the  wife  or  her  heirs 
hereafter  to  make  what  she  or  they  can  of  that 'point;  but  that, 
during  the  life  of  the  husband,  the  estate  is  effectually  bound,  so 
that,  during  his  life,  he  being,  if  the  will  is  bad,  tenant  by  the 
curtesy,  there  cannot  be  a  trial.  Subject,  therefore,  to  dealing 
with  this  case  more  .unfavourably  to  those  who  support  the  appli- 
cation, after  hearing  those  who  oppose  it,  —  if  they  shall  desire  to 
be  heard, — what  we  at  present  propose  to  do  is  to  vary  the  decree 
or  order  of  the  14th  of  February,  1883,  by  striking  out  the  words 
expressing  the  consent  of  Mrs.  Meryweather,  and  inserting  at  the 
end  of  it  the  following  words:  "This  decree  or  order  is  to  be 
without  prejudice  to  any  suit  or  question  which  may  be  instituted 
or  raised  as  to  the  validity  of  the  said  will  after  the  death  of  the 
said  William  Stevens  Meryweather,  and  accordingly  the  said  Mary 
Ann  Meryweather,  her  heirs  and  assigns,  are  to  be  at  liberty  to 
institute,  prosecute,  or  make  any  suit,  proceeding,  or  application, 
which  she  or  they  may  be  advised,  after  the  death  of  the  said 
William  Stevens  Meryweather,  for  the  purpose  of  recovering  the 
real  estate  of  the  said  testator,  on  the  ground  that  he  left  the  said 
Mary  Ann  Meryweather  his  heiress-at-law,  and  of  disputing  the 
validity  as  to  real  estate  of  the  said  will." 

*  Mr.  Roundell  Palmer^  Mr.  Bolt,  Mr.  Wright,  Mr.  Hardy,    *  45 
and  Mr.  J.  V.  Prior,  for  the  respondents,  referred  to  Jackson 
Y.  Barry.  (,a)  («)  2  Cox.  226. 
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Mr.  VtUiers^  in  reply. 

The  Lord  Justice  Knight  Bbuce.  —  We  have  declared  our 
opinion  that  without  the  consent  of  those  opposing  the  present 
application  nothing  can  be  done  to  try  the  validity  of  the  will 
during  the  life  of  the  husband.  The  only  question  which  we 
thought  possibly  difficult,  was  whether  liberty  should  be  reserved 
to  dispute  it  after  his  death :  it  is  a  question  theoretically  of  im- 
portance ;  in  this  case,  I  believe,,  practically  of  none. 

The  Lord  Justice  Lobd  Granwobth.  —  This  is  a  case  which, 
though  we  believe  it  practically  to  be  of  no  importance  at  all, 
opens  a  number  of  very  difficult  and  somewhat  curious  ques- 
tions ;  namely,  as  to  the  rights  of  a  husband  as  dominus  litis  in  a 
suit  in  which  his  wife's  inheritance  is  interested.  There  seems  to 
be  very  great  authority  for  saying  (and  all  convenience,  and  all 
analogy  to  the  old  proceeding  in  respect  of  real  actions,  would 
seem  to  show  by  reason  a  priori,  that  this  is  the  state  of  the  law), 
that  if  there  is  a  suit  against  the  husband  and  wife  in  respect  of 
the  wife's  inheritance,  and  the  wife  does  not,  or  the  husband  and 
wife  do  not,  at  the  time  desire  to  have  an  issue,  the  Court  may 
declare  the  wiU  to  be  proved  just  as  if  she  was  not  a  married 
woman.^    All  convenience,  I  say,  seems  to  require  that  this  should 

be  the  law.  I  cannot  remember  any  case  having  come 
*  46    under  my  own  experience,  but  if  I  *  had  been  asked  the 

question,  I  should  have  said  it  was  just  the  same  whether 
she  was  a  married  woman  or  not,  and  that  if  she  does  not  claim, 
she  must  be  bound.  Mr.  Walker,  who  is  a  registrar  of  very  great 
experience,  states  it  as  his  impression  that  it  is  very  frequently 
done.  He  has  brought  us  a  note  of  two  cases,  and  one  was  dis- 
tinctly a  case  (a)  in  which  that  had  been  done ;  but  on  looking  at 
the  registrar's  book,  singularly  enough  the  decree  does  not  seem 
to  have  been  entered,  and  although  the  decree  was  not  entered, 
there  was  an  order  made  afterwards  reciting  it,  and  some  direo- 
tions  given  upon  some  interlocutory  order  about  costs. 

K  it  had  been  absolutely  necessary  to  decide  this  question,  we 
should  probably  have  wished  further  time  to  make  some  further 
search  for  precedents.    But  assuming  it  to  be  the  law  that  if  the 

(a)  Barker  o.  Anderton  in  1839. 
*  See  WaUon  r.  Marston,  4  De  G.,  M.  &  G.  236. 
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wife,  or  the  husband  acting  for  the  wife,  does  not  claim  an  issue 
at  the  time  the  cause  comes  to  a  hearing,  the  wife  is  bound,  still 
in  this  case  an  issue  was  directed,  and  then  arises  this  question : 
an  issue  having  under  these  circumstances  been  directed,  could 
the  husband  afterwards  present  a  petition  to  vary  that  order,  and 
to  get  rid  of  the  issue  ?  In  my  opinion  he  could  not.  That  was 
a  different  proceeding  altogether.  He  did  not  omit  to  claim  an 
issue,  but  having  chaimed  the  benefit  of  an  issue,  he  thought  fit 
afterwards,  on  his  wife's  behalf,  to  compromise  the  suit.  As  was 
pointed  out  by  my  learned  brother,  that  could  not  be  done  by 
analogy  to  the  old  form  of  proceeding  in  real  actions,  for  although 
the  wife  was  bound  in  them,  yet  when  there  was  a  compromise, 
as  upon  a  fine  or  recovery,  she  was  solely  and  separately  ex- 
amined. 

It  seems  to  me  that  the  husband  could  not  get  rid  of  *  the  *  47 
right  that  the  wife  had  acquired  in  1832.  If  the  husband 
could  not  do  it  by  his  own  petition  alone,  he  could  not  make  it  at 
all  better  by  joining  the  wife  as  co-petitioner,  still  less  can  it  be 
entered  on  the  decree  that  she  had  consented.  It  is  merely  a 
superfluity  of  words  that  means  nothing.  What  is  the  effect  of 
the  order  that  was  made  on  that  petition  of  the  husband  joining 
the  wife  with  him  ?  I  believe  we  both  are  of  opinion,  that  although 
inoperative  in  binding  the  inheritance  as  against  the  wife,  it  must 
be  conclusive  and  binding  as  against  the  husband.  Indeed,  it  is 
hardly  necessary  to  determine  that,  because  he  was  a  party  after- 
wards to  an  order  which  expressly  proceeded  on  that  footing,  and 
the  consequence  of  that  is  that  he  is  for  ever  bound.  He  being 
tenant  by  the  curtesy,  and  therefore  entitled  sub  modo  during  his 
own  life,  has  bound  that  inheritance,  whether  the  will  was  or  was 
not  good.  He  is  boimd  to  act  on  the  footing  of  there  being  a 
valid  will  so  long  as  he  lives. 

Then  the  question  arises,  whether  we  ought  not  to  provide 
against  the  possible  injustice  to  the  wife,  or  those  who  come  after 
her,  of  their  being  precluded  from  disputing  that  will  after  the 
husband's  death.  We  think  that  we  ought  to  make  such  a  pro- 
vision, that  if,  upon  his  death,  Mrs.  Meryweather,  if  she  should 
then  be  alive,  or  her  heir,  if  she  should  be  then  dead,  should  be 
minded  to  dispute  this  will,  they  should  not  be  prejudiced  by  the 
act  of  the  husband  in  having  got  rid  of  the  order  that  was  made 
in  1832,  for  the  trial  of  an  issue  as  to  the  validity  of  that  will,  but 
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that  they  ought  to  have  the  same  right  as  if  the  order  of  1833  had 
never  been  made,  and  the  petition  had  never  been  presented. 

The  Lord  Justice  Enight  Bruce. — I  repeat  that  I  con- 
*48  sider  the  transaction  of  1833  equivalent  *to  a  compromise 
or  sale,  and  not  to  an  adjudication.  The  two  proceedings 
stand  in  importantly  different  positions.  The  language  in  which 
we  have  framed  minutes  may  be  susceptible  of  improvement.  We 
shall  be  glad  to  hear  any  observations  upon  it. 

The  following  were  the  minutes  of  the  order,  as  finally  settled : 
"  Vary  the  decree  or  order  of  the  I4th  of  February,  1833,  by  strik- 
ing out  the  consent  of  Mary  Anne  Meryweather,  and  inserting  at 
the  end  of  it  the  following  words :  ^  That  the  decree  or  order  is  to 
be  without  prejudice  to  any  suit  or  question  which,  after  the  death 
of  the  said  William  Stevens  Meryweather,  may  be  instituted  or 
raised  by  the  said  Mary  Anne  Meryweather,  her  heirs  or  assigns, 
as  to  the  validity  of  the  will  and  codicil,  or  either  of  them.'  And 
accordingly  the  said  Mary  Anne  Meryweather,  her  heirs  and 
assigns,  are  to  be  at  liberty  to  institute,  prosecute,  or  make  any 
suit,  proceeding,  or  application,  that  she  or  they  may  be  advised, 
after  the  death  of  the  said  William  Stevens  Meryweather,  for  the 
purpose  of  recovering  the  real  estates  of  the  said  testator,  on  the 
ground  that  he  left  the  said  Mary  Anne  Meryweather  his  heiress- 
at-law,  and  of  disputing  the  validity  as  to  real  estate  of  his  said 
will  and  codicil,  or  either  of  them.  The  costs  of  all  parties,  of 
and  consequent  upon  the  petition  of  rehearing,  including  the  costs 
of  the  trustees'  motion  at  the  Rolls,  to  take  the  petition  off  the 
file,  and  of  the  application  to  discharge  the  order  of  the  Master  of 
the  Rolls  thereon,  to  be  costs  in  the  cause." 


*49  ♦KENT  V.  JACKSON.i 

1852.    Mar(^  20,  22.    Before  the  Lords  Justices. 

Bj  the  rules  of  a  foreign  railway  company,  established  as  a  society  anonyme^  it 
was  proYided  that  the  general  meeting  convened  by  notice  should  represent 
the  whole  body  of  shareholders,  and  should  take  cognizance  of  the  accounts 

>  S.  C,  14  Beav.  867. 
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and  balances,  and  that  their  approTal  of  the  balances  should  completely  dis- 
chaige  the  board  of  directors.  Two  of  the  English  directors  retired  in  con- 
sequence of  the  small  amount  paid  up.  Afterwards,  by  the  sanction  of  the 
solicitor  appointed  bj  the  committee  of  management,  they  returned  to  several 
English  subscribers  the  amount  of  their  deposits  without  interest,  and  bought 
up  the  shares  of  others,  and  paid  over  the  balance  of  the  deposits  in  their 
hands  to  the  continuing  directors  of  the  company,  who  received  it  and  sanc- 
tioned the  transaction.  Some  shareholders,  on  behalf  of  themselves  and  the 
others,  filed  a  bill  against  the  directors,  alleging  that  the  company  had  6arried 
on  their  affairs  in  conformity  with  the  rules,  and  praying  that  the  two  retired 
directors  might  make  good  the  returned  deposits.  It  appeared  that  the 
accounts  had  been  fairly  submitted  to  the  general  meeting,  and  passed. 
Hdd,  that  the  general  meeting  had  power  to  sanction  and  had  sanctioned  the 
proceedings,  and  that  the  bill  had  been  properly  dismissed.* 

This  was  an  appeal  from  the  decision  of  the  Master  of  the  Bolls, 
reported  in  the  14th  Tolume  of  Mr.  Beavan's  Reports,  p.  16, 
where  the  facts  are  fully  stated. 

Mr.  RoundeU  Palmer  and  Mr.  M.  Archer  Shee^  for  the  plain- 
tifib. 

Mr.  WalpoUy  Mr.  Willcockj  Mr.  Amphlett^  and  Mr.  W.  BavUj 
for  the  defendants. 

The  arguments  and  the  authorities  relied  upon  were  the  same 
as  were  adduced  in  the  Court  below. 

The  Lord  Justice  Knight  Bruce.  —  Whether  upon  the  question 
of  right  or  upon  the  question  of  remedy  the  law  of  Belgium  or 
that  of  England  is  regarded,  this  suit  seems  to  us  ill  founded. 
According  to  the  law  of  Belgium,  it  appears  that  the  plaintiff  is 
incompetent  to  sue  for  the  purpose  for  which  he  has  filed  the 
present  bill ;  and,  according  to  the  law  of  England,  he  has 
neither  proved  nor  alleged  a  case  *  entitling  him  to  proceed  *  50 
on  behalf  of  the  shareholders  in  the  Gharleroj  Railway  Com- 
pany, for  the  purpose  of  recovering  a  demand  for  which,  in  the 
absence  of  special  circumstances  rendering  a  different  course 
necessary  or  proper,  a  different  person  or  body  ought  to  sue,  upon 
the  supposition  of  some  suit  being  proper. 

>  See  1  Lindley  Parte.  (Eng.  ed.  1S60)  609.  613,  615 ;  2  ib.  766,  767,  779, 
and  cases  in  note  (<),  824,  847,  848;  Kent  r.  Jackson,  14  BeaY.  867;  Burt  o. 
The  British  Nation  Life  Assurance  Association,  4  De  G.  &  J.  168 ;  Hodgkinson 
V.  The  National  Liv^  Stock  Ins.  Co.,  4  De  6.  &  J.  422. 
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Again,  the  pleadings  and  evidence  appear  to  us  to  show  that, 
before  the  year  1847,  and  therefore  more  than  a  twelvemonth  be- 
fore the  filing  of  the  bill,  an  account  had  been  stated  and  settled 
between  the  administering  body  of  the  company  (by  their  author- 
ized agent,  for  the  purpose)  on  one  hand,  and  Mr.  Jackson  and 
Mr.  Graham  on  the  other,  which,  if  fairly  stated  and  settled,  must 
be  considered  as  destructive  of  the  plaintiff's  case.  We  think  that 
it  appears  to  have  been  fairly  stated  and  settled ;  that  is  to  say,  stated 
and  settled  with  a  full  knowledge  on  each  side  of  every  material  faot, 
without  misrepresentation  and  without  suppression ;  and  the  just  in- 
ference from  the  materials  before  us  is,  that  the  settlement  so  come  to 
was  approved  and  adopted  by  the  assemblSe  gSftSrale  of  the  company, 
to  which  it  was,  in  our  opinion,  competent  to  adopt  and  confirm 
that  settlement.  Possibly  on  the  ground  of  the  original  trustee- 
ship, if  there  was  any,  or  otherwise,  the  mere  settlement  with  the 
conseil  d^adminiUrationy  not  affirmed  by  the  a$8emblSe  gin^rale 
might  have  been  insufficient ;  but  we  repeat  that,  as  we  consider, 
there  must  be  taken  to  have  been  a  sufficient  affirmance  by  the 
aasemblSe  gSnSrale. 

There  is  perhaps,  at  least,  one  other  ground  fatal  to  the  suit. 
But  enough  has  been  said  to  show  that  this  petition  of  appeal 
must  be  dismissed  with  costs. 

The  Lord  Justice  Lord  Cbanworth  concurred. 


♦61  «DAVIES  V.  DAVIES. 

1852.    March  12,  29.    Before  the  Lords  Justices. 

Where  a  defendant  of  unsound  mind,  not  found  so  by  inquisition,  was  entitled 
to  a  capital  sum,  the  income  of  which  was  insuffident  for  her  maintenance, 
the  Court  directed  nearly  the  whole  of  it  to  be  laid  out  in  the  defendants 
name  in  purchase  of  a  government  annuity,  and  that  the  income  should  be 
applied  for  her  maintenance. 

A  Vice-chancellor  has  jurisdiction  to  make  such  an  order.  ^ 

This  was  the  petition  of  a  defendant,  named  Sarah  Frances 
D'Arlej  Davies,  a  person  of  unsound  mind  (though  not  found  to 

^  See  In  re  Ormerod,  3  De  G.  &  J.  250. 
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be  such  by  inquisition),  by  her  mother  and  guardian.  Her 
mother  and  her  brother,  Henry  Philip  Davies,  were  co-petitionerB 
with  her.  The  petition  prayed  that  a  sum  of  7627.  16«.,  82.  per 
cent  consolidated  bank  annuities,  to  which  the  petitioner,  Miss 
Davies,  was  entitled,  and  which  was  standing  in  trust  in  the  cause, 
might  be  applied  to  the  purchase  of  an  annuity  for  the  life  of  Miss 
Davies,  pursuant  to  the  Statute  48  Gteo.  3,  c.  148,  in  the  joint 
names  of  herself,  her  brother,  her  mother,  to  be  applied  by  them, 
or  the  surviTor  of  them,  to  her  maintenance;  or  otherwise  that 
the  dividends  already  accrued  and  to  accrue  upon  the  said  sum  of 
7622.  16«.,  32.  per  cent  consolidated  bank  annuities,  might  be 
paid  to  the  petitioners,  Mrs.  Davies  and  Henry  Philip  Davies,  or 
the  survivor  of  them,  to  be  applied  to  the  maintenance  of  Miss 
Davies. 

The  petition,  and  the  affidavit  in  support  of  it,  stated  that  the 
petitioner,  Miss  Davies,  would  be  forty-seven  years  of  age  in 
December,  1852 ;  and  that  for  the  whole  of  the  period  of  seventeen 
years  and  upwards  last  past,  she  had  been  and  still  was  of  unsound 
mind,  and  incapable  of  taking  care  of  her  aflbirs ;  that  during  the 
whole  of  that  period,  with  the  exception  of  four  days,  she  had  been 
and  still  was  under  the  care  of  Dr.  Monro,  at  Brooke  House, 
Clapton.  That  by  an  order  made  in  the  causes,  dsCted  the  6th  day 
of  December,  1850,  made  upon  the  death  of  a  tenant  for  life,  Miss 
Davies  became  and  was  absolutely  entitled  to  the  above- 
named  sum  *of  7622.  16«.,  82.  per  cent  consolidated  bank  *52 
annuities,  which  bad  been  ca,^ied  over  to  an  account,  in- 
tituled '^The  Account  of  the  Defendant  Sarah  Frances  D'Arley 
Davies,"  and  that  she  was  also  entitied  to  412. 199.  5e2.,  cash,  stand- 
ing to  the  same  account.  That  the  other  property  of  Miss  Davies 
was  a  reversionary  interest  in  one-seventh  part  of  86002.,  82.  per 
cent  consolidated  bank  annuities,  subject  to  a  life  interest  of  a 
person  aged  forty-two ;  a  life  interest  in  the  dividends  of  6002.,  32. 
per  cent  reduced  bank  annuities;  and  one-seventh  part  of  the 
reversion  of  that  fund.  That  the  expense  of  maintaining  and 
keeping  her  at  Brooke  House  had  amounted  and  still  amounted  to 
502.  per  annum,  or  thereabouts ;  which,  with  102.  for  clothing,  had 
been  defrayed  and  paid,  for  some  time,  partly  out  of  the  dividends 
of  the  600/.,  82.  per  cent  reduced  bank  annuities,  the  deficiency 
being  defrayed  and  paid  by  the  mother,  and  the  brother  and 
sisters  of  Miss  Davies ;  but  that  of  late,  and  for  some  time  past, 
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the  deficiency  had  been  made  up  by  the  mother  alone.  Tliat  the 
mother  was  seventy-nine  years  old,  or  thereabouts,  and  of  infirm 
health  ;  that  her  income  was  derived  solely  from  an  estate,  for  her 
life  only ;  that  she  had  not  the  power  nor  the  means  of  making 
provision  after  her  decease  for  the  petitioner,  Miss  Davies ;  that 
the  yearly  income  of  her  property  did  not  exceed  40Z.  175.  8<i., 
which  was  greatly  insufficient  for  her  suitable  maintenance ;  and 
that  the  said  762Z.  168.,  81.  per  cent  consols,  at  the  present  value 
thereof,  would  purchase  a  government  annuity,  for  her  life,  of  48/. 
48.  9(2.,  or  thereabouts. 

Mr.  Stevens  supported  the  petition  (which  was  unopposed),  and 
said  that  the  Yice-Chancellor,  before  whom  the  cause  was,  suggested 
that  the  matter  should  be  brought  before  this  Court. 

*  53  *  The  Lord  Justice  Knight  Bruce.  —  As  the  petition  is 
in  a  cause,  the  Vice-chancellors  have  as  much  jurisdiction 
as  we  have,  (a)  But  we  may  as  well  dispose  of  the  case.  Has 
any  thing  so  strong  been  done  as  to  deal  with  capital  under  cir- 
cumstances such  as  those  here  ?  The  jurisdiction  may  probably  be 
a  wholesome  one,  if  it  can  be  exercised. 

« 

The  Lord  Justice  Lord  Cranworth. — I  wish  very  much  to  do 
what  is  asked.  It  would  only  be  carrying  one  step  further,  that 
which  this  Court  is  continually  in  the  habit  of  doing  with  reference 
to  applying  part  of  the  capital  of  an  infant  for  payment  of  an  ap- 
prenticeship fee  when  the  fund  is  small.  I  think  600/.  of  this 
particular  fund  might  be  applied,  leaving  a  small  balance  in  case 
of  necessity. 

The  case  stood  over  to  give  time  to  inquire  whether  a  govern- 
ment annuity  could  be  purchased  in  the  name  of  the  Accountant- 
General,  according  to  the  practice  in  the  Accountant^Oeneral's 
office. 

March  29. 

On  this  day  Mr.  Leach,  the  registrar,  stated  to  the  Court  that 
the  Accountant-General  did  not  consider  himself  authorized  to 
become  the  purchaser  of  the  annuity,  or  to  allow  it  to  be  purchased 
in  his  name,  there  being  many  difficulties  of  form,  and  also  some 
serious  objections  to  that  course  under  the  statute  authorizing  the 
purchase  of  life  annuities.    Mr.  Leach  had,  however,  ascertained 

(a)  See  Yolans  v.  Carr,  2  De  G.  &  S.  242. 
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that  the  commissioners  for  the  reduction  of  the  national  debt 
would  act  upon  an  order  in  the  following  form,  which  was  ulti- 
mately made:  — 

*  "  It  is  hereby  ordered,  that  the  petitioner  Henry  Philip  *  54 
Davies  be  at  liberty  to  enter  into  a  contract  with  the  com- 
missioners for  the  reduction  of  the  national  debt,  for  the  purchase, 
in  the  name  and  on  the  life  of  the  petitioner  Sophia  Frances 
D'Arley  Davies,  spinster,  a  person  of  unsound  mind,  of  such  a 
gOTcrnment  annuity  as  can  be  purchased  by  a  transfer  to  the  said 
commissioners  of  600Z.,  8Z.  per  cent  bank  annuities,  and  it  is 
ordered  that  600Z.  bank  82.  per  cent  annuities,  part  of  7622. 16«. 
like  annuities,  standing  in  the  name  of  the  Accoimtant-General  of 
this  Court,  in  trust  in  the  cause  Daviea  v.  Davies, '  the  account  of 
the  petitioner  Sophia  Frances  D'Arley  Davies,'  be  transferred  to  the 
commissioners  for  the  reduction  of  the  national  debt,  as  the  con- 
sideration for  the  purchase  of  such  annuity.  And  it  is  ordered, 
that  the  said  commissioners  do  pay  the  said  annuity  to  the  said 
petitioner  Henry  Philip  Davies  until  the  further  order  of  this 
Court,  he  undertaking  duly  to  apply  the  same  towards  the  main- 
tenance of  the  said  petitioner  Sophia  Frances  D'Arley  Davies. 
And  it  is  ordered,  that  the  interest  to  accrue  due  on  162/.  I69.,  82. 
per  cent  bank  annuities,  residue  of  the  said  7622.  16^.  like  an- 
nuities, after  the  transfer  hereby  directed,  be  from  time  to  time,  as 
the  same  shall  become  due,  paid  to  the  said  petitioner  Henry 
Philip  Davies  during  the  life  of  the  said  Sophia  Frances  D'Arley 
Davies,  or  until  the  further,  order  of  this  Court,  upon  the  like 
undertaking.  And  it  is  further  ordered,  that  it  be  referred  to  the 
taxing  master  of  this  Court  in  rotation  to  tax  the  petitioners'  costs 
of  and  relating  to  this  application,  and  consequent  thereon ;  and 
that  the  said  costs,  when  taxed,  be  paid  out  of  the  sum  of  412. 
19«.  5d.  cash  in  the  bank  on  the  credit  of  the  aforesaid  cause  and 
account,  to  Mr.  Francis  Christopher  Vernon  Pike,  their  solicitor. 
And  it  is  ordered,  that  the  residue  of  the  said  sum  of  412. 19^.  5d. 
cash,  after  payment  of  the  said  costs  (such  residue  to  be  cer- 
tified by  the  said  taxing  master),  be  paid  to  the  said  *  Peter  *  55 
Henry  Philip  Davies,  upon  the  like  undertaking.  But  in 
case  the  said  cash  shall  be  insufficient  to  pay  the  total  amount  of 
such  costs,  then  it  is  ordered,  that  the  said  sum  of  412.  198.  5d. 
cash  be  paid  to  the  said  Francis  Christopher  Yemon  Pike,  he  con- 
senting to  receive  the  same  in  full  discharge  of  the  said  costs." 
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EDWAEDS  V.  BURT. 

1852.    March  13,  18.    April  2.    Before  the  Lords  Justices. 

If  preyioiuly  to  the  sale  of  a  reTersionary  interest,  the  vendor  and  purchaser 
concur  in  ascertaining  from  persons  of  competent  skill,  and  having  knowledge 
of  the  property  and  of  all  the  circumstanoes  likely  to  influence  its  value,  a 
well-considered  estimate  of  what  the  property  would  be  likely  to  fetoh  at  a 
sale,  and  act  on  that  opinion,  —  semble^  that  such  a  transaction  would  not  be 
afterwards  disturbed  merely  because  other  surveyors  afterwards  came  to  a 
different  conclusion  from  that  on  which  the  parties  acted.  It  is  not  necessary 
to  give  validity  to  such  a  sale  that  it  should  be  made  by  public  auction.  But 
where,  upon  the  sale  by  private  contract  of  such  an  interest  in  leaseholds, 
nothing  was  done  except  obtaining  the  opinion  of  an  actuary  unacquainted 
with  the  local  circumstances,  likely  to  influence  the  value,  and  in  a  suit  to 
impeach  the  sale  the  purchaser  was  unable  to  show  that  he  had  given  the  full 
value,  the  sale  was  set  aside.' 

*  In  all  cases  of  this  sort,  it  is  incumbent  on  the  party  dealing  with  the 
reversioner,  to  establish,  not  merely  that  there  is  no  fraud,  but  (as  the  phrase  is) 
to  make  good  the  bargain,  that  is,  to  show  that  a  fair  and  adequate  consideration 
has  been  paid.  For  in  cases  of  this  sort  (contrary  to  the  general  rule),  mere 
inadequacy  of  price  or  compensation  is  sufficient  to  set  aside  the  contract.  The 
relief  is  granted  upon  the  general  principle  of  mischief  to  the  public,  without 
requiring  any  particular  evidence  of  imposition,  unless  the  contract  is  shown  to 
be  above  all  exception.  The  doctrine  applies  to  reversioners  and  remainder-men, 
dealing  with  property  already  vested  in  them,  but  of  which  the  enjoyment  is 
future,  and  is,  therefore,  apt  to  be  underestimated  by  the  giddy,  the  necessitous, 
the  improvident,  and  the  young.  1  Story  £q.  Jur.  §  836  d  stq, ;  Gwjmne  o. 
Heaton,  1  Bro.  C.  C.  (Am.  ed.  1844)  10,  and  notes ;  Ooles  v,  Trecothick,  9  Ves. 
(Sumner's  ed.)  234,  note  (s)  ;  Butler  v,  Haskell,  4  Desaus.  651,  687 ;  Bemal  o. 
Donegal,  1  Bligh,  N.  S.  594 ;  Boynton  v.  Hubbard,  7  Mass.  118 ;  Fitch  v.  Fitch,  8 
Pick.  480 ;  Trull  v,  Eastman,  3  Met.  121 ;  Osgood  r.  Franklin,  2  John.  Ch.  25 ; 
Meriweather  v.  Herran,  8  B.  Mon.  162 ;  Catrok,  J.,  in  Jenkins  v.  Pye,  12 
Peters,  241, 257 ;  Warner  v.  Danieb,  1  Wood.  &  M.  92,  103;  Nimms  v.  Davis, 
7  Texas,  266 ;  Poor  v.  Hazleton,  15  N.  H.  564.  The  purchase'  of  a  reversion 
from  an  expectant  heir  will  be  set  aside  in  equity,  unless  the  purchaser,  having 
the  burden  of  proof,  shows  that  the  transaction  was  entered  into  in  good  faith, 
and  that  the  sale  was  for  lull  valae.  *  Bradshaw  v,  Salter,  Salter  v.  Bradshaw, 
26  Beav.  161 ;  5  Jur.  N.  S.  831 ;  St.  Albyn  v,  Harding,  27  Beav.  11 ;  Foster  v, 
Roberts,  29  Beav.  467 ;  7  Jur.  N.  S.  400 ;  Jones  v.  Rieketts,  31  Beav.  130 ;  8 
Jur.  N.  S.  1198;  Nesbitt  v.  Berridge,  32  Beav.  482;  9  Jur.  N.  S.  1044;  Lord 
0.  Jeffkyns,  35  Beav.  7 ;  Bromley  o.  Smith,  26  Beav.  644 ;  Perfect  o.  Lane,  30 
Beav.  197 ;  Clark  v,  Malpas,  31  Beav.  80 ;  Baker  v.  Monk,  10  Jur.  N.  S.  624 ; 
S.  C,  33  Beav.  419;  Benyon  o.  Finch,  35  Beav.  570;  Douglas  v.  Culverwell, 
6  L.  T.  N.  S.  484;  S.  C,  3  Giff.  251 ;  affirmed,  6  L.  T.  N.  S.  272;  Nimms 
0.  Davis,  7  Texas,  260 ;   Hannah  v.  Hodson»  5  L.  T.  N.  S.  42 ;   1  Story  £q. 
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This  was  an  appeal  from  the  decision  of  tlie  Master  of  the  Rolls* 
dismissing  the  bill  which  was  filed  by  the  vendor  of  a  reversionary 
interest,  to  set  aside  a  sale  for  inadequacy  of  price,  and  on  the 
ground  of  undue  influence.  The  fSetcts  are  fully  stated  in  the  judg- 
ment. 

Mr.  Anderson  and  Mr,  (Godfrey ^  in  support  of  the  appeal. 

Mr.  Bethell,  Mr.  R.  Palmer^  and  Mr.  Greene^  for  the  respon- 
dent, referred  to  Headon  v.  RosJier,  (a)  Edwards  v.  Brovme^  (6) 
Aldhorough  v.  Trye.(js) 

*  Mr.  Anderson,  in  reply.  *  56 

Cur.  adv.  vult. 

April  2. 

The  Lord  Justice  Lord  Cranworth. — The  bill  filed  in  this 
cause  seeks  to  set  aside  two  sales  made,  one  in  the  month  of  October, 
1846,  and  the  other  in  February,  1848,  being  sales  by  the  plaintifis 
to  the  defendant  of  the  reversionary  life-estate  of  the  plaintiff*, 
Mrs.  Edwards,  in  some  real  property  at  Reigate. 

The  interest  of  Mrs.  Edwards  was  derived  under  the  will  of 
John  Garter,  who  died  in  1825.  Under  that  will  Mary  Compton, 
the  mother  of  Mrs.  Edwards,  was  tenant  for  life  of  the  property 
in  question,  with  remainder  to  Mrs.  Edwards  for  her  life,  and  in 

Jar.  S  8S7a;  Woodroffe  o.  Allen,  1  H.  &  J.  73;  Sewell  o.  Walker,  12  Jar. 
f  1041 ;  Davies  o.  Cooper,  and  Cooper  o.  Jackson,  6  M.  &  C.  270 ;  King  o. 
SaTeiy,  1  Sm.  &  Giff.  271 ;  5  H.  L.  Cas.  627 ;  1  Lead.  Cas.  in  £q.  (Sd  Am.  ed.) 
580  [481],  and  notes  to  case  of  Chesterfield  o.  Janssen.  A  reversionary  sale 
and  a  grant  of  a  reversionary  lease  stand  on  the  same  principles.  Grosyenor  v. 
Sherratt,  28  Beav.  569.  The  application  of  the  role  was  not  prevented  (1)  by 
the  fact  that  the  transaction  was  a  charge  and  not  a  sale ;  nor  (2)  that  the  ex- 
pectant heir  was  a  person  of  mature  age ;  nor  (3)  that  he  perfectly  understood 
die  natore  and  extent  of  the  transaction ;  nor  (4)  was  it  necessary  for  the  heir 
to  show  that  he  was  in  pecuniary  distress  at  the  time.  Bromley  v.  Smith,  26 
BeaT.  644.  In  ordinary  cases  mere  inadequacy  of  consideration  is  not  sufficient 
to  vitiate  a  contract.  Moth  v,  Atwood,  5  Yes.  (Sumner^s  ed.)  845,  note  (a), 
and  cases  cited.  It  is  now  fully  established,  that,  in  calculating  the  value  of  a 
reversionary  interest,  the  Court  will  be  guided  not  by  the  tables,  but  by  the 
market  price,  and,  in  the  case  of  real  estate,  its  nature,  position,  and  other  par- 
ticulars ought  to  be  considered  as  affecting  the  value  of  the  interest  sold.  1 
Lead.  Cas.  in  £q.  (3d  Am.  ed.)  587  [489],  [490]  and  cases  cited  in  note  to 
Chesterfield  v.  Janssen. 
(a)  M'Clel.  A  Y.  89.  (5)  2  CoU.  100.  (c)  7  CI.  &  Fin.  436. 
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the  month  of  October,  1846,  Mrs.  Compton  was  74  years  of  age, 
and  Mrs.  Edwards  38.  The  relief  is  sought  on  the  ground  that 
the  plaintiffs  had  been  induced  to  part  with  their  reversion  at 
materially  less  than  the  fair  yalue,  so  that  this  Court  ought  not  to 
allow  the  transaction  to  stand.  The  bill  alleges  further,  that  at 
the  time  of  these  sales  the  defendant  was  acting  as  the  solicitor  of 
the  plaintifis,  and  so  exercised  an  influence  over  them ;  and  it 
suggests  circumstances  of  imdue  pressure  on  the  part  of  the  de- 
fendant, which,  independently  of  the  question  of  value,  might 
entitle  the  plaintiflb  to  relief ;  but  as  we  intimated  at  the  hearing, 
those  allegations  and  suggestions  are  not  established  by  the  evi- 
dence, and  the  case  must  therefore  be  considered  merely  with 
reference  to  the  point  of  value. 

The  doctrine  on  this  head  of  equity  has  been  the  subject  of  fre- 
quent discussion  in  modern  times,  from  the  decisions  of  Peor 
*  57  cock  V.  JSvans^  (a)  and  Q-owland  v.  De  *  Faria^  (V)  before  Sir 
William  Grant,  down  to  that  of  Edwards  v.  Broum  (c), 
before  my  learned  brother ;  but  it  is  unnecessary  now  to  canvass 
or  discuss  the  principles,  for  the  rule  on  this  subject  was  finally 
and  distinctly  established  by  the  House  of  Lords  in  Lord  Aid- 
borough  v.  Trye^  (d)  and  that  case,  following  several  of  the  pre- 
vious authorities,  clearly  establishes  that  the  purchaser  of  a 
reversionary  interest,  or,  at  all  events,  the  purchaser  of  such-an 
interest  from  an  expectant  heir,  or  from  a  person  standing  in  the 
situation  of  an  expectant  heir  (and  the  plaintiff  Mrs.  Edwards 
clearly  sustained  that  character)  is  bound,  if  the  transaction  is 
impeached  within  a  reasonable  time,  to  satisfy  the  Court  that  he 
gave  the  fair  market  value  for  what  he  purchased. 

Applying,  then,  that  rule  to  the  facts  now  before  us,  what  we 
have  to  determine  is  whether  the  case  furnishes  evidence  to  satisfy 
us  that  250/.  was  the  fair  market  value  of  the  reversionary  interest 
sold  in  1846,  and  500Z.,  with  the  additional  50/.,  payable  contin- 
gently, a  fair  and  sufficient  price  for  the  reversion  sold  in  1848. 
We  think  that  the  case  does  not  furnish  such  evidence. 

With  respect  to  the  property  comprised  in  the  first  purchase, 
the  evidence  of  Mr.  Nash,  one  of  the  plaintifis'  witnesses,  states 
that  the  market  value,  if  it  had  been  in  1846  by  public  auction, 
would  have  been  501/.  4*.    Mr.  Crawter,  the  other  surveyor,  exam- 

(a)  16  Ves.  612.  (c)  2  Coll.  100 

(6)  17  Vea.  20.  (d)  7  CI.  &  Fin.  486. 
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ined  on  behalf  of  the  plaintifi,  puts  the  value  much  higher^  namely, 
at  8402.  Both  these  witnesses  are  surveyors  of  experience,  well 
acquainted  with  the  property,  so  that  they  had  the  best  means  of 
forming  a  correct  judgment. 

They  certainly  differ  widely  in  their  estimated  value. 
*But  tiie  question  is  not  whether  on  their  testimony  we  *58 
should  be  prepared  to  say  we  were  satisfied  that  the  value 
was  such  as  they  represent,  but  whether,  in  the  face  of  their  evi- 
dence, we  can  say  we  are  satisfied  that  the  price  actually  paid, 
namely,  250{.,  was  the  fair  value.  In  order  to  enable  us  to  do  so, 
the  defendant  has  examined  two  surveyors,  Mr.  Shuttleworth  and 
Mr.  Marsh,  and  they,  treating  this  property  not  as  it  actually  existed 
at  the  time  of  the  sale,  but  as  a  well-secured  annuity  of  the  same 
yearly  value  as  the  actual  rent,  say  that  its  market  value  was  318Z. 
according  to  Mr.  Shuttleworth,  or  321/.  according  to  Mr.  Marsh. 

It  thus  appears  that,  according  to  the  defendant's  own  witnesses, 
the  price  paid  (250/.)  was  less  by  about  70/.  than  the  fair  market 
value,  being  a  deficiency  of  above  a  fourth  of  the  actual  considera- 
tion. « 

We  have  not  forgotten  the  argument  of  the  defendant's  counsel, 
that  some  deduction  ought  in  fairness  to  be  made  from  the  esti- 
mate of  his  surveyors,  in  consequence  of  their  not  having  taken 
into  consideration  the  perishable  nature  of  a  large  portion  of  the 
property,  consisting  as  it  does  in  part  of  a  pottery,  and  the  want 
of  repair  in  which  the  buildings  are  represented  to  have  been. 
Bat  this  is  not  a  matter  which  can  justly  be  insisted  on  by  the 
defendant.  He  is  himself  an  inhabitant  of  Beigate,  and  must 
have  been  perfectly  acquainted  with  the  property.  The  burden 
is  on  him  to  show  that  250/.  was  the  fair  market  value,^  and  it 
would  be  contrary  to  all  principle  that  he  should  be  allowed  to 
abstain  from  examining  (as  he  might  easily  have  done)  persons 
of  skill  acquainted  with  the  property,  and  then  call  on  the  Court 
to  make  such  deductions  from  the  estimates  of  those  whom  he 
produces,  in  consequence  of  their  imperfect  acquaintance 
with  the  subject-matter  of  their  testimony.  *  Considering,  *  59 
then,  that,  according  to  the  evidence  on  the  part  of  the 
plaintiff,  unsatisfactory  as  we  conceive  that  evidence  to  be,  the 
sum  paid  was  less  than  half  the  market  value,  and  that  the  defend- 

>  See  Bromley  v.  Smith,  26  Beav.  644 ;  5  Jur.  N.  S.  833 ;  Hannah  v.  Hud- 
son, 5  L.  T.  N.  S.  42 ;  ante,  p.  66,  note  (1). 
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ant  has  offered  no  sufficient  evidence  to  show  that  he  paid  the  full 
value,  we  have  come  to  the  conclusion  that  this  transaction  cannot 
be  sustained. 

The  case  as  to  the  second  transaction,  %.e.,  the  sale  of  Mrs.  Ed- 
wards's life  interest  in  the  house  and  land  let  on  lease  to  Mrs. 
Wood,  is  not  perhaps  so  clear,  but  still  we  think  that  the  defend- 
ant has  failed  to  make  out,  as  he  was  bound  to  do,  that  5007., 
with  an  additional  SOL  to  be  paid  on  the  death  of  Mrs.  Gompton 
if  she  should  die  within  ten  years,  was  the  fair  market  value.  The 
property  sold  was  Mrs.  Edwards's  reversionary  life  interest  in  a  " 
house  and  land  let  to  Mrs.  Wood  on  a  lease  for  twenty-one  years, 
commencing  in  1840.  The  tenant  appears  on  the  evidence  to  have 
laid  out  money  in  improving  the  house,  and  the  uncontradicted 
evidence  of  the  plaintiffs'  surveyors  goes  to  show  that  the  property, 
if  now  to  be  let  on  lease,  would  probably  yield  a  much  higher  rent ; 
one  of  the  surveyors  puts  the  value  at  120/.  per  annum,  the  other 
as  high  as  160/.  It  is  impossible  not  to  infer  from  this  that  the 
subject-matter  of  the  sale  in  1848  was  a  perfectly  well-secured 
annuity  of  100/.  per  annum  for  thirteen  years,  with  a  probability 
of  a  material  increase  at  the  expiration  of  Mrs.  Wood's  lease  in 
1861.  Now,  one  of  the  plaintiffs'  surveyors  estimates  the  market 
value  of  the  reversionary  life  interest  of  Mrs.  Edwards  in  this 
property  at  1100/.,  the  other  at  900/.  They  distinctly  give  those 
sums  as  the  amount  which  in  their  judgment  the  property  would 
have  realized  on  a  sale  by  auction.  Mr.  Smith,  the  actuary  of  the 
Eagle  office,  states  the  calculated  value  of  the  interest  sold, 
*  60  treating  it  as  a  well-secured  annuity  of  100/.  per  annum,  *  to 
be  870/.,  from  which,  however,  he  says  one-third  ought  to  be 
deducted  in  estimating  the  probable  result  of  a  sale,  thus  making 
the  true  market  value  580/.,  being  80/.  less  than  the  defendant 
was  under  any  circumstances  to  pay,  and  80/.  less  than  he  was  to 
pay  if  Mrs.  Gompton  had  lived  for  ten  years. 

Now  on  tliis  evidence  we  make  the  same  observation  as  on  that 
relating  to  the  other  property ;  namely,  that  if  the  question  had 
been  whether  the  plaintiffs  had  satisfied  us  what  the  true  value  of 
the  property  was,  we  should  have  been  unable  to  answer  in  the 
affirmative.  Neither  Mr.  Nash  nor  Mr.  Grawter  explains  the 
grounds  on  which  his  opinions  are  formed,  the  difference  between 
the  simas  which  the  one  and  the  other  state  as  being  the  true  mar- 
ket value  is  considerable,  the  one  putting  it  at  two-ninths  higher 
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tiian  the  other.  And  there  certainly  is  nothing  to  show  that  they 
were  aware  of  the  existence  of  a  lease  for  twenty-one  years  from 
1840,  at  a  rent  of  100/.  per  annum.  The  actuary  puts  the  calcu- 
lated value,  treating  the  property  as  a  mere  annuity,  at  802.  less 
than  the  estimate  of  the  lowest  value  as  given  by  the  surveyors. 
If,  therefore,  we  had  to  say  on  the  plaintifib'  evidence  what  the 
fair  market  value  was  in  1848,  the  time  of  the  sale,  we  should 
have  felt  great  difficulty  in  coming  to  any  satisfactory  condusion. 
Bat  it  is  not  our  province  to  decide  what  the  value  was ;  all  we 
'  have  to  say  is  whether  the  defendant  has  made  out  that  500Z., 
with  50Z.  additional  in  the  event  of  Mrs.  Compton  dying  in  ten 
years,  was  the  fiBiir  market  value. 

This,  we  think,  is  not  made  out.  The  evidence  of  the  plaintiflb' 
two  surveyors,  taking  a  mean  between  them,  makes  the  value 
10002.,  i.e. J  double  the  price  actually  paid,  a  difference  which  it  is 
impossible  to  explain  by  any  suggestion  that  they  might  not 
have  been  *  aware  of  Mrs.  Wood's  lease.  The  value  of  the  *61 
property  calculated  by  an  actuary,  treating  it  as  a  mere  an- 
nuity of  1002.  per  annum,  is  fixed  by  him  at  8702.,  but  in  coming 
to  this  conclusion  he  certainly  did  not  take  into  account  the  prob- 
able rise  in  value  at  the  end  of  thirteen  years  from  1848,  when 
the  lease  to  Mrs.  Wood  would  expire,  (hi  the  contrary,  the  de- 
fendant says  that  one  reason  why  the  actuary  put  the  mai*ket  value 
at  only  two-thirds  of  the  calculated  value,  was  the  risk  that  there 
might  be  loss  of  rent  in  case  the  property  should  be  tmlet ;  he 
also  relied  on  the  expenses  of  repairs,  insurance,  and  other  out- 
goings incident  to  house  property.  Whether  these  were  expenses 
to  be  borne  by  Mrs.  Wood,  the  tenant,  was  not  shown. 

The  defendant's  evidence  on  the  subject  of  the  value  of  this 
property  consisted  of  the  testimony  given  by  Mr.  Shuttleworth 
and  Mr.  Nash,  the  same  gentlemen  who  were  examined  as  to  the 
sale  in  1846. 

They  agree  in  fixing  the  market  value  at  4752.  or  4762.,  plainly 
treating  the  subject-matter  which  they  were  employed  to*  value  as  a 
mere  well-secured  annuity,  worth  4|  years'  purchase.  It  is  to  be 
regretted  that  the  defendant  did  not,  instead  of  resting  on  the 
mere  speculative  opinions  of  London  surveyors,  recur  to  competent 
persons  on  the  spot,  who  would  evidently  from  local  knowledge 
have  had  much  better  means  of  judging  of  value  than  could  possibly 
be  possessed  by  persons,  however  eminent,  who,  so  far  as  appears, 
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never  saw  the  property  in  their  lives.  The  evidence  of  the  sur- 
veyors examined  by  the  plaintiffs  is  at  least  the  evidence  of  persons 
who  knew  the  property  well,  and  so  had  the  means  of  forming  a 
correct  judgment ;  one  of  them,  Mr.  Nash,  says,  that  the 
*62  market  value  on  a  sale  was  9002.,  *  thus  agreeing  very 
nearly  with  the  calculated  value,  870L,  as  given  by  the  actu- 
ary. It  is  true  that  the  actuary  said  that  the  market  value  was 
not  more  than  two-thirds  of  the  calculated  value;  but  then  he 
gives  as  his  reason  for  that  opinion,  that  the  nature  of  the  prop- 
erty was  such  as  to  make  it  liable  to*  certain  risks  and  outgoings, 
which  perhaps  witnesses  acquainted  with  the  neighborhood  and 
with  the  circumstances  of  the  case  might  have  known  to  be  en- 
titled to  little  or  no  attention,  and  in  fact  might  consider  to  be 
more  than  compensated  by  the  probable  rise  in  value  at  the  end 
of  the  twenty-one  years'  term. 

That  the  defendant  himself  places  little  reliance  on  the  testimony 
of  his  own  surveyors  may  be  fairly  inferred  from  his  answer,  for  he 
states  that  he  believes  the  value  of  the  property  was  580/.,  not 
475Z.  or  4:161.  as  estimated  by  his  surveyors.  And  even  if  680L 
was  the  true  market  value,  the  sum  paid  was  still  too  small,  for  the 
difference  between  5807.  and  5002.,  with  an  additional  502.  paya- 
ble only  on  a  contingency,  is  not  to  be  disregarded. 

Contrasting,  then,  the  evidence  of  value  given  by  the  defendant 
with  that  of  the  plaintiffs,  we  have  come  to  the  conclusion  that 
the  defendant  has  not,  as  he  was  bound  to  do,  shown  that  the 
consideration  given  on  occasion  of  this  second  purchase  was  the  fair 
market  value  at  the  time  of  the  sale,  and,  he  having  failed  to  show 
this,  the  transaction  cannot  stand. 

It  was  contended  that  as  to  both  transactions  some  deduction 
ought  to  be  made  in  estimating  the  price  which  could  probably 
have  been  obtained  by  reason  of  the  inability  of  the  plaintiffs  to 
furnish  an  abstract.  This  circumstance  is  alluded  to  by 
*  68  Mrs.  Edwards  in  her  *  first  letter  to  the  defendant,  but  no 
one  'afterwards  seems  to  have  paid  any  regard  to  it.  In 
truth,  persons  selling  reversionary  interests  seldom  can  be  in  a 
position  to  produce  title-deeds  or  to  furnish  a  perfect  abstract. 
But  the  testator,  under  whose  will  the  vendors  derived  their  title 
to  the  property  sold,  had  been  dead  above  twenty  years ;  posses- 
sion had,  no  doubt,  gone  since  his  death  in  conformity  with  the 
devises  contained  in  the  will ;  the  will  seems  to  be  that  of  a  person 
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who  had  been  an  established  resident  at  Beigate,  and  who  had 
acquired  considerable  property  in  and  near  that  place,  and  who 
himself  occupied  the  house  now  let  to  Mrs.  Wood.  In  all  proba- 
bility, therefore,  the  inability  of  the  plaintiffs  to  furnish  an  abstract 
was  not  considered  by  any  one  as  a  circumstance  really  calculated 
to  influence  the  salable  value.^ 

It  was  then  urged  upon  us,  that  if  we  should  set  aside  the 
present  transactions  on  the  ground  of  undervalue,  we  should  in 
effect  be  deciding  that  no  sale  of  a  reversion  can  be  sustained  un- 
less it  be  made  by  public  auction.  This  we  certainly  do  not  mean 
to  decide.  But  here  not  only  the  sale  was  not  a  sale  by  auction, 
but  no  effectual  steps  were  taken  to  acquire  a  knowledge  of  the 
market  value  before  the  bargains  were  completed.  As  to  the  first 
transaction,  no  steps  whatever  were  taken.  As  to  the  second, 
nothing  was  done  except  to  obtain  the  opinion  of  an  actuary,  and 
such  an  opinion  is  evidently  very  unsatisfactory  with  reference  to 
the  local  circumstances  likely  to  influence  market  value.  Indeed, 
on  such  a  subject  an  actuary  is  by  no  means  the  best  authority  to 
refer  to.  If,  previously  to  the  sale  of  a  reversionary  interest,  the 
vendor  and  purchaser  concur  in  ascertaining  from  persons  of  com- 
petent skill  and  having  knowledge  of  the  property,  and  of  all  the 
circumstances  likely  to  influence  value,  a  well-K^onsidered 
estimate  of  *  what  the  property  would  be  likely  to  fetch  on  *  64 
a  sale  and  act  on  that  opinion,  we  are  far  from  meaning  to 
decide  that  such  a  transaction  could  be  afterwards  impeached, 
merely  because  other  surveyors  should  come  to  a  conclusion  dif- 
ferent from  that  on  which  the  parties  had  acted.  The  Court  would 
probably  in  such  a  case  be  much  Inclined  as  a  matter  of  fact  to 
believe  the  original  and  not  the  subsequent  estimate  to  be  cor- 
rect ;  but  nothing  of  the  sort  occurred  here,  and  we  advert  to  the 
point  only  to  explain  that  we  do  not  concur  in  the  suggestion  that 
no  sale  of  a  reversionary  interest  otherwise  than  by  auction  can 
be  sustained. 

We  think  that  neither  of  the  sales,  impeached  by  the  present 
bill,  can  be  supported;  not  because  they  were  sales  by  private 
contract,  but  because — it  being  incumbent  on  the  defendant  to 

'  The  purchase  of  a  reveraionaiy  interest  waa  supported,  though  the  con- 
sideration  given  was  less  than  the  aTerage  of  the  estimated  valuations  of  the 
witnesses,  on  the  ground  that  the  interest  was  subject  to  a  chancery  suit,  which 
materially  affected  its  value.    Perfect  o.  Lane,  SO  Beav.  197. 
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show  that  the  price  giren  by  him  was  the  fair  market  value  —  he 
has  failed  in  doing  so. 

We  thus  come  to  a  result  not  conformable  to  that  at  which  the 
Master  of  the  Bolls  arrived,  and  this  can  hardly  be  matter  of  sur- 
prise on  a  doubtful  question  of  fact,  such  as  that  of  market  value, 
which  diflFerent  minds  may  naturally  view  in  very  different  lights. 

The  consequence  of  the  conclusion  at  which  we  have  thus  ar- 
rived is,  that  the  two  sales  must  be  set  aside ;  and  it  must  be 
declared,  that  the  deeds  ought  to  stand  only  as  a  security  to  the 
defendant  for  the  sums  actually  advanced  by  him,  including,  ac- 
cording to  what  was  consented  to  by  Mr.  Anderson  at  the  hearing, 
the  money  advanced  for  premiums  on  the  policies  of  insurance, 
with  interest  at  the  rate  of  51.  per  cent.,  that  being  the  rate  gen- 
erally given  in  cases  like  the  present.^ 
*  65  *  The  defendant  is  entitled  to  his  costs  of  suit,  except  the 
costs  of  such  of  the  depositions  as  relate  to  the  state  and 
value  of  the  property.^  Those  costs  have  been  incurred  in  an 
endeavor  to  prove  what  the  defendant  has  failed  to  make  out,  and 
no  costs  should  be  given  on  either  side  on  this  part  of  the  case ; 
but  the  rest  of  the  costs  was  occasioned  by  the  unfounded  charges 
in  the  bill,  imputing  to  the  defendant  undue  influence  and  pressure 
on  the  plaintiffs.^ 

Subject  to  the  foregoing  declaration,  the  plaintiffs  must  have  the 

^  Where  a  sale  ia  set  aside  on  account  of  the  inadequacy  of  the  consideration, 
it  is  upon  the  principle  of  redemption,  and  the  conveyance  will  stand  as  a  security 
for  the  principal  and  interest,  and  even  costs :  1  Story  Eq.  Jar.  §  344 ;  Boyd  v. 
Dunlap,  1  John.  Ch.  47S,  482,  488 ;  Sands  v.  Codwise,  4  John.  536,  598,  599 ; 
Gwynne  v,  Heaton,  1  Bro.  C.  C.  (Am.  ed.  1844)  11,  and  in  note;  Bernal  v. 
Donegal,  1  Bligh,  N.  S.  594 ;  Boynton  v.  Hubbard,  7  Mass.  120 ;  Wharton  o. 
May,  5  Yes.  (Sumner's  ed.)  27  note ;  1  Sugden  V.  &  P.  (7th  Am.  ed.)  383 
[326]  ;  but  compound  interest  will  not  be  allowed,  however  long  the  purchaser 
has  been  kept  out  of  his  money :  Gowland  o.  De  Faria,  17  Yes.  20 ;  in  many 
cases,  therefore,  the  seller  is  not  merely  relieved  against  the  contract,  but  a  con- 
siderable benefit  is  given  to  h'im  at  the  expense  of  the  purchaser.  1  Sugden  Y. 
&  P.  (7ih  Am.  ed.)  388,  384  [326]  ;  Doggett  v.  Emerson,  1  Wood.  &  M.  195, 
206 ;  Murray  v.  Palmer,  2  Sch.  &  Lef.  474.  A  deed,  fraudulent  in  fact,  is 
absolutely  void,  and  is  not  permitted  to  stand  as  a  security  for  any  purpose  of 
reimbursement  or  indemnity.  Sands  v,  Codwise,  4  John.  536,  598,  599 ;  Boyd 
V,  Dunlap,  1  John.  Ch.  482;  Jones  o.  Hubbard,  6  Munf.  261 ;  Fonbl.  £q.  B.  1, 
c.  2,  §  13  and  notes. 

'  See  Boothby  v.  Booihby,  15  Beav.  212,  214. 

'  See  Bromley  v.  Smith,  26  Beav.  644. 
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decree,  usual  in  such  cases,  treating  the  defendant  as  liable  to 
account  for  the  rents,  on  the  footing  of  his  being  a  mortgagee  in 
possession,^  and  on  payment  to  the  defendant  of  the  balance  found 
due  to  him,  he  must  reconvey  the  property  comprised  in  both 
deeds,  and  assign  the  policies  to  the  plaintiflfs.^ 

If  both  parties  prefer  to  have  a  sale,  that  course  may  be  pursued, 
but  that  can  only  be  done  by  arrangement. 


♦In  the  Matter  of  The  EASTERN  COUNTIES  JUNC-   ♦66 
TION  and  SOUTHEND  RAILWAY  COMPANY,  and  of 
The  JOINT-^TOCK  COMPANIES  WINDING-UP  ACTS. 

MAINWARING'S  CASE. 

1852.    March  25.    Before  the  Lords  Justices. 

A  proYisional  committee-nuui  of  a  provisionally  registered  railway  company  on 
the  9th  of  October,  1845,  wrote  to  the  secretary  in  answer  to  an  inquiry 
made  by  the  latter,  as  follows :  '*!  should  wish  to  have  100  shares  reserved 
for  me.**  Nothing  further  took  place  till  the  21st  of  November,  when  the 
secretary  wrote  to  the  committee-man  as  follows :  *'  The  committee  of  man- 
agement are  of  opinion  that  the  payment  of  the  deposit  should  be  no  longer 
delayed ;  they  therefore  request  that  you  will  be  so  good  as  to  pay  the  deposit 
on  the  100  shares  accepted  by  you."  On  the  27th,  the  committee-man  replied 
thus :  "  Inform  me  whether  a  sufficient  amount  of  deposits  has  been  paid  up 
to  enable  the  company  to  go  to  Parliament  this  session,  and  if  all  the  pro- 
vinonal  committee  have  paid  their  deposits.  Should  that  be  the  case,  I  shall 
not  hesitate  to  pay  also ;  that  is,  upon  being  plearly  satisfied  on  these  points.** 
Hdd^  that  this  was  a  conditional  acceptance  only,  and  the  condition  not  hav- 
ing been  performed,  that  the  committee-man  was  not  a  contributory.' 


^  Salter  v.  Bradshaw,  26  Beav.  161 ;  Bromley  o.  Smith,  26  Beav.  672 ;  1 
Sagden  Y.  &  P.  (7th  Am.  ed.)  383  [326],  and  cases  in  notes.  The  purchaser 
in  such  case  will  be  allowed  for  lasting  and  valuable  improvements,  and  will  not, 
like  a  mortgagee,  be  charged  with  what  without  wilful  de&ult  he  might  have 
made.  Murray  v.  Pahner,  2  Sch.  &  Lef.  474 ;  1  Sugden  Y.  &  P.  (7th  Am.  ed.) 
384  [327],  and  cases  in  note  (2) ;  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1239-1242 
ttaeq. 

*  See  Bromley  o.  Smith,  26  Beav.  646. 

3  1  Lindley  Partn.  (Eng.  ed.  1860)  20,  21 ;  2  %b.  1113  et  aeq, ;  Mathew*s 
CaK,  3  De  G.  &  S.  234 ;  Carmichaers  Case,  17  Sim.  163 ;  Sharp  and  James's 
Case,  1  De  G.,  M.  &  G.  565  and  cases  in  note  (1)  ;  Roberts*8  Case,  8  De  G.  & 
S.  205 ;  2  M'N.  &  G.  192 ;  Cox  and  Naylor's  Case,  4  K.  &  J.  808-^14. 
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This  was  an  appeal  from  a  decision  of  Yice-Chancellor  Pabkeb, 
affirming  that  of  the  Master,  whereby  the  appellant's  name  was 
retained  upon  the  list  of  contributories  to  the  above  company. 

In  May,  1845,  a  projected  company  was  provisionally  registered 
under  the  name  of  the  Eastern  Counties  Junction  and  Southend 
Railway  Company,  for  the  purpose  of  constructing  a  railway  com- 
mencing at  the  Romford  station  of  the  Eastern  Coimties  Railway, 
with  branches  to  Southend,  Essex.  In  September,  1845,  a  pro- 
spectus was  issued,  in  which  the  appellant's  name  appeared  as  one 
of  the  provisional  committee,  and  on  the  6th  of  October,  1845, 
the  following  letter  was  sent  to  him  by  the  secretary :  — 

^^  Eastern  Counties  Junction  and  Southend  Railway  Company 
Office,  83,  Broad  Street  Buildings,  London,  6th  October,  1845. 

Sir,  —  I  am  instructed  by  the  committee  of  management  to 
*  67    inform  you  that  by  a  resolution  ♦  passed  by  them  you  are, 

as  a  member  of  the  provisional  committee,  entitled  to  100 
shares  in  this  company,  or  any  less  number  you  wish^  provided 
you  signify  in  writing  on  or  before  the  9th  instant  the  number  you 
are  desirous  of  taking.  Signed,  R.  H.  Causton,  Secretary.  John 
Mainwaring,  Esq." 

To  this  the  appellant  replied  as  follows :  — 

"  Eagle  Hall,  October  9th,  1845.  Sir,  —  My  absence  from  home 
prevented  me  sooner  replying  to  yours  of  the  6th  instant.  I  should 
wish  to  have  100  shares  reserved  for  me.  Yours  obediently,  John 
Mainwaring.    R.  H.  Causton,  Esq." 

Nothing  further  took  place  until  the  21st  of  November,  except 
that,  according  to  the  respondent's  statement,  a  letter  of  allotment 
had  been  sent  to  the  appellant.  No  such  letter  was,  however,  in 
evidence.  On  the  2l8t  of  November,  the  appellant  received  the 
following  letter :  — 

^^  Eastern  Coimties  Junction  and  Southend  Railway  Company 
Office,  33  Broad  Street  Buildings,  London,  21st  November,  1845. 
Sir,  —  The  plans  and  sections  of  the  Eastern  Counties  Junction 
and  Southend  Railway  being  nearly  ready  for  deposit  on  the  2dth 
inst.,  agreeably  to  the  standing  orders  of  the  House  of  Commons, 
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the  committee  of  management  are  of  opinion  that  the  payment  of 
the  deposit  money  should  be  no  longer  delayed ;  they  therefore 
request  you  will  be  so  good  as  to  pay  forthwith  the  deposit  on  the 
100  shares  accepted  by  you  as  a  member  of  the  provisional  com- 
mittee, agreeably  to  your  letter  of  the  9th  ultimo.  I  have  the 
honour  to  be,  sir,  your  obedient  servant,  B.  H»  Causton,  Secretary. 
John  Mainwaring,  Esq.  P.S.  —  Your  letter  of  allotment  has 
already  been  forwarded,  and  the  bankers  of  tiie  company  are 
directed  to  receive  the  amount." 

*  The  appellant  replied  as  follows :  —  *  68 


(( 


Eagle  Hall,  Ripon,  November  27th,  1845.  Sir,  —  In  reply  to 
your  letter  of  the  21st  instant,  calling  upon  me  to  pay  the  deposit 
on  100  shares  in  the  Eastern  Counties  Junction  and  Southend 
BaUway,  I  must  beg  that  you  will  have  the  goodness  to  inform  me 
whether  a  sufficient  amount  of  deposits  has  been  paid  up  to  enable 
the  company  to  go  to  Parliament  this  session,  and  if  all  the  other 
members  of  the  provisional  committee  have  paid  their  deposits. 
Should  that  be  the  case,  I  shall  not  hesitate  to  pay  also ;  that  is, 
upon  being  already  satisfied  on  these  points.  I  am,  sir,  your 
most  obedient  servant,  John  Mainwaring.    B.  H.  Causton,  Esq." 

Mr.  Lee  and  Mr.  F.  S.  WUliavM,  in  support  of  the  appeal.  — 
There  was  only  a  conditional  acceptance,  and  it  does  not  appear 
that  the  condition  was  ever  performed,  and  it  cannot  now  be  per- 
formed. Nor  does  there  appear  to  have  been  any  allotment  of 
shares  to  the  appellant. 

They  referred  to  Ashpitel  v.  Sercombej  (a)  Onions^ %  Case^  (6)  and 
Conway*9  Case,  (c) 

Mr.  Daniel  and  Mr.  Wordmoorthy  for  the  official  manager.  —  K 
the  appellant  meant  to  dispute  that  he  had  received  the  letter  of 
allotment,  or  that  he  had  accepted  the  shares,  he  should  have  said 
so  in  his  answer  to  the  letter  of  the  21st  of  November,  in  which 
these  facts  are  stated.    They  must  therefore  be  taken  to  have 

(a)  5  Ezch.  147 ;  6  Railway  Cases,  224. 

(&)  1  Sim.  N.  8.  d94.  (c)  5  De  6.  &  S.  150. 
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been  admitted  by  him,  and  after  allowing  the  company  to  proceed 
upon  the  admission,  it  is  too  late  for  him  to  attempt  to  retract  it. 

*  69    *  Jtfr.  Lee^  in  reply,  was  stopped  by  the  Court. 

The  Lord  Justice  Lord  Cranworth.  —  We  think  this  does  not 
come  within  UpfilVB  Case^  because  we  think  that  there  has  been  no 
acceptance  of  shares.  Mr.  Mainwaring's  name  is  put  on  the  pro- 
Tisional  committee  on  the  30th  of  September,  1845,  for  the  first 
time.  On  the  6th  of  October,  the  first  meeting  of  the  committee 
of  management,  the  governing  body,  of  which  there  js  any  record, 
took  place.  On  that  day  Mr.  Gauston,  who  had  been  one  of  the 
promoters  of  the  scheme,  was  appointed  secretary;  and  on  the 
same  day,  but  I  suppose  after  that  appointment,  he  wrote  a  letter 
to  Mr.  Mainwaring,  telling  him  that  he  was,  as  a  member  of  the 
provisional  committee,  entitled  to  one  hundred  shares,  or  any  less 
number,  provided  he  signified  in  writing,  on  or  before  the  9th 
instant,  the  number  he  was  desirous  of  taking.  In  answer  to  that 
letter,  Mrs.  Mainwaring  wrote,  in  her  husband's  absence,  on  the 
7th  of  October,  saying  that  her  husband  was  from  home,  and  that 
she  could  not  say  whether  he  would  take  the  shai^s,  but  that  he 
would  write  when  he  returned  home;  but  she  asked  that  one 
hundred  shares  might  be  "  reserved "  for  a  day  or  two  longer. 
When  Mr.  Mainwaring  returned  home,  on  the  9th  of  October;  he 
wrote  thus :  "  My  absence  from  home  prevented  me  sooner 
replying  to  yours  of  the  6th  instant.  I  should  wish  to  have  the 
one  hundred  shares  reserved  for  me." 

I  expressed  an  opinion  in  Onians^s  Casey  (ay  to  which  I  still 

adhere,  that  I  was  not  satisfied  tliat  that  mode  of  expression  was 

tantamount  to  an  acceptance,  and  I  am  borne  out  in  that  here, 

where,  in  the  other  letters,  acceptance  and  reservation  seem 

*  70    to  be  spoken  of  as  different  *  acts.    If  that  be  so,  there  is  no 

evidence  of  acceptance  of  shares  on  the  9th  of  October,  and 
the  Vice-chancellor  seems  to  have  been  of  the  same  opinion.  Of 
that  opinion  are  both  my  learned  brother  and  myself.  We  are  of 
opinion,  that  the  expression  used  does  not  mean  ^^I  accept  the 

(a)  1  Sim.  N.  S.  394. 

1  The  decision  of  UpfilPs  Case  in  the  House  of  Lords  (2  H.  L.  Cas.  674) 
was  repudiated  bjr  that  body  itself  in  Bright  o.  Hutton,  8  H.  L.  Cas.  341 ;  see  2 
Lindley  Fartn.  (Eng.  ed.  1860)  1117  ei  seq. 
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shares,"  because  the  acceptance  and  the  reservation  of  the  shares 
were  considered  by  the  writer,  as  I  have  before  said,  as  diflferent 
tilings. 

Then  there  being  no  evidence  of  acceptance  on  the  9th  of 
October,  nothing  is  done  for  a  long  time.  On  the  21st  of  No- 
vember, a  letter  was  written  by  Mr.  Causton  to  Mr.  Mainwaring, 
in  which  he  says,  ^'  the  plans  and  sections  of  the  Eastern  Counties 
Junction  and  Southend  Railway,  being  nearly  ready  for  deposit  on 
the  29th  instant,  agreeably  to  th^  standing  orders  of  the  House  of 
Commons,  the  committee  of  management  are  of  opinion  that  the 
payment  of  the  deposit  money  should  be  no  longer  delayed ;  they 
therefore  request  you  will  be  so  good  as  to  pay  forthwith  the  deposit 
on  the  one  hundred  shares  accepted  by  you  as  a  member  of  the 
provisional  committee,  agreeably  to  your  letter  of  the  9th  ultimo." 
Thus,  he  admits  that  there  was  no  acceptance,  unless  the  direction 
to  reserve  shares  in  the  letter  of  the  9th  of  October  were  to  be 
considered  as  one,  but  which  we  do  not  consider  to  be  an  ac- 
ceptance. The  postscript  of  the  letter  adds :  "  Your  letter  of 
allotment  has  already  been  forwarded,  and  the  bankers  of  the 
company  are  directed  to  receive  the  amount."  On  the  27th,  Mr. 
Mainwaring  writes  in  answer :  '^  I  must  beg  that  you  will  have 
the  goodness  to  inform  me  whether  a  sufficient  amount  of  deposits 
has  been  paid  up  to  enable  the  company  to  go  to  Parliament  this 
session,  and  if  all  the  other  members  of  the  provisional  committee 
have  paid  their  deposits.  Should  that  be  the  case,  I  shall 
not  *  hesitate  to  pay  also ;  that  is,  upon  being  clearly  satisfied  *  71 
upon  these  points." 

Now,  what  we  think  is  the  fair  inference  from  that,  is  no  more 
than  this,  —  "  not  that  I  accede  to  your  view  or  interpretation  of 
my  conduct,  that  I  have  before  accepted,"  but  "  I  accept  subject 
to  these  qualifications ; "  and  there  is  no  evidence  that  these 
qualifications  have  been  complied  with ;  on  the  contrary,  the  evi- 
dence clearly  shows  they  had  not  been  complied  with,  and  never 
could  be  complied  with.  Therefore  it  amounts  to  no  more  than 
this:  the  secretary  writes,  saying,  "  You  did  accept  on  the  9th  of 
October ;  you  had  a  letter  of  allotment,  and  we  call  on  you  to  pay 
the  deposit."  Upon  which  Mr.  Mainwaring  in  substance  says, 
"I  do  not  trouble  myself  to  argue  as  to  the  effect  of  what  I  have 
already  done ;  satisfy  me  that  the  scheme  is  ready  to  go  to  Parlia- 
ment, and  I  will  accept  the  shares  and  pay  my  deposits."    As  this 
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was  not  done,  there  was  no  positive  acceptance,  as  there  was  in 
.UpfilVs  Case,  (a)  I  give  no  opinion  upon  the  other  point,  whether 
there  has  been  a  substantial  variation  between  the  scheme  originally 
proposed,  and  subsequently  engaged  in  by  the  company.  For  the 
reasons  I  have  stated,  I  am  of  opinion  that  this  gentleman's  name 
should  be  removed  from  the  list  of  contributories. 

The  Lord  Justice  Enioht  Bruce.  —  Considering  the  case  as  it 
would  stand  if  the  letters  of  the  21st  and  27th  of  November  were 
out  of  the  question,  there  is  not  only,  in  my  opinion,  a  total  absence 
of  evidence  of  allotment,  but  strong  reason  to  believe  that  there 

was  none.  Then  how  is  the  matter  varied  by  these  two 
*  72    letters  ?    It  was  argued,  by  the  counsel  for  the  *  respondents, 

that  by  the  letter  of  allotment  mentioned  in  the  postscript  of 
the  letter  of  the  21st  of  November,  was  meant  either  nothing,  or  a 
letter  not  produced.  If  the  letter  of  the  21st  of  November  ought 
to  be  considered  rather  in  the  nature  of  a  proposal  than  of  any 
thing  else,  and  the  proposal  had  been  unconditionally  accepted, 
the  case  might  have  stood  mojre  favourably  for  the  respondents. 
But  the  letter  of  the  27th  is  a  conditional  acceptance  only  of  the 
proposal,  if  any,  made  by  the  letter  of  the  21st,  and  the  condition 
was  never  fulfilled.  I  come  to  the  same  conclusion  as  Lord  Gban- 
WORTH,  and  substantially  on  the  same  groimd. 

It  is  satisfactory  to  us  to  hear  that  the  matter  took  a  different 
course  before  the  Yice-Ghancellor  from  that  which  it  has  taken 
here.  Had  it  been  brought  so  fully  before  his  Honor,  he  would,  I 
think,  probably  have  taken  the  same  view  as  we  have.  What  we 
now  do  is  to  be  without  prejudice  to  the  production  of  additional 
evidence  by  the  official  manager,  in  order  that  Mr.  Mainwaring's 
name  may,  if  it  ought  to,  be  placed  on  the  list  of  contributories. 
The  costs  of  all  parties  must  come  out  of  the  estate.^ 

(a)  2  H.  L.  Caa.  674. 
1  See  2  Lindley  Partn.  (Eng.  ed.  1860)  1144,  1145. 
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*  Between  WILLIAM  FRANCIS,  late  an  Infant,  Plaintiff,    ♦  78 

and 

HENRY  FRANCIS,  ABSALOM  FRANCIS,  and  ALICE 

FRANCIS,  Defendants ; 

AND 

Between  the  said  WILLIAM  FRANCIS,  Haintiff, 

and 

JOHN  FINCH,  WILLLiM  THOMAS,  and  GEORGE  MORGAN, 

Defendants, 

And  in  the  Matter  of  WILLIiM  HICHENS  and  WILLIiM 

HICHENS  the  Younger.^ 

1852.    March  26.    Before  the  Lords  Justicies. 

In  an  administration  suit  instituted  by  an  infant  cestui  que  inut  under  a  inll 
against  the  executors,  one  of  the  executors  admitted  that  part  of  certain  sums 
adyanced  by  him  on  mortgage  formed  part  of  the  trust  estate.  An  order  was 
made  in  the  suit  for  the  completion  of  contracts  for  sales  of  the  mortgaged 
property  which  had  been  entered  into  by  the  executor.  Under  this  order 
the  purchase-moneys  were  pud  into  Court  to  the  credit  of  the  cause.  The 
order  directed  the  executor  to  execute  the  oonTeyances,  and  delirer  the  title- 
deeds  to  the  purchasers ;  but  the  executor^s  solicitors  refused  to  give  up  the 
deeds,  claiming  a  lien  upon  them  for  costs  due  from  the  executor  and  adyances 
made  for  the  maintenance  of  the  plaintiff.  Hdd,  that  the  Court  had  jurisdio- 
tion  on  petition  to  order  the  solicitors  to  deliyer  up  the  deeds. 

This  was  a  suit  and  supplemental  suit,  by  an  infant  cestui  que 
trust,  under  a  will  for  the  administration  of  the  estate  of  the 
testator. 

.  The  defendants,  Absalom  Francis  and  Henry  Francis,  the  exec- 
utors, by  their  joint  answer,  admitted  that  a  sum  of  lOOOZ.  secured 
by  a  mortgage  therein  mentioned,  and  the  sum  of  1746Z.  10«.  4(2., 
part  of  another  sum  of  20002.,  secured  by  another  mortgage,  were 
part  of  the  residuary  personal  estate  of  the  testator,  which  had 
come  to  the  hands  of  Henry  Francis  as  one  of  the  executors, 
and  *  they  also  admitted  that  the  clear  residuary  personal  *  74 
estate  of  the  testator  come  to  the  hands  of  the  defendant, 
including  the  above  sums,  amoimted  to  the  sum  of  82462.  lOa.  4d. 

The  Chester  and  Holyhead  Railway  Company  took  for  the  pur- 

1  8.  C,  5  De  6.,  M.  &  G.  108. 
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poses  of  the  railway  a  part  of  the  hereditaments  comprised  in  the 
mortgages,  and  the  purchase  and  compensation  moneys  payable 
by  them  to  Henry  Francis,  in  respect  of  the  sune,  were  ascer- 
tained and  adjusted  at  the  sum  of  5002.,  and  Henry  Francis  exe- 
cuted a  conveyance  of  the  hereditaments  to  the  company,  but  had 
not  delivered  it  to  them. 

On  the  6th  of  February,  1846,  Henry  Francis,  in  pursuance  of 
the  powers  of  sale  vested  in  him  by  the  secondly  above-mentioned 
indenture  of  mortgage,  contracted  with  one  Mr.  Humphreys,  for 
the  absolute  sale  to  him  of  all  the  hereditaments  comprised  in 
that  mortgage  (except  those  taken  by  the  railway  company). 

By  an  order  made  in  the  cause,  on  the  14th  of  June,  1851,  on 
the  petition  of  the  plaintiff,  William  Francis,  it  was  ordered  that 
Mr.  Humphreys  should  be  at  liberty,  on  or  before  the  25th  of  July 
then  next,  to  pay  into  the  bank,  to  the  credit  of  the  first-men- 
tioned cause,  the  sum  of  905/.,  subject  to  the  fiirther  order  of  the 
Court ;  and  upon  such  payment  being  made  thereof,  it  was  ordered 
that  the  defendant  Henry  Francis  should  deliver  up  to  Mr.  Hum- 
phreys th'e  conveyances  of  the  property,  and  all  other  deeds, 
papers,  and  writings  relating  to  the  hereditaments  in  his  posses- 
sion or  power ;  and  it  was  ordered  that  the  Chester  and  Holyhead 
Railway  Company  should  be  at  liberty,  on  or  before  the  27th  of 
July  then  next,  to  pay  into  the  bank,  to  the  credit  of  the 
*  75  first-mentioned  cause,  500/.,  together  with  the  sum  *  of  41/. 
13«.  4d.,  the  amount  of  interest  thereon ;  and  on  such  last- 
mentioned  payment  being  made,  it  was  ordered  that  the  defendant 
Henry  Francis  should  deliver  up  to  the  railway  company  the  con- 
veyance to  them ;  and  it  was  ordered  that  the  several  sums,  when 
paid  in,  should  not  be  paid  out  without  notice  to  William  Hichens, 
and  William  Hichens  the  younger,  the  solicitors  of  the  defendant 
Henry  Francis,  as  well  as  to  Mr.  Humphreys  and  the  railway 
company. 

The  sums  of  905/.  and  541/.  13s.  4d.  were  accordingly  paid  into 
the  bank,  and  were  now  standing  to  the  credit  of  the  first-men- 
tioned cause;  but  Henry  Francis  had  not  delivered  the  several 
deeds  and  documents  which  he  was  by  the  order  ordered  to 
deliver,  and  which  were  in  the  possession  of  William  Hichens  and 
William  Hichens  the  younger,  who  claimed  to  have  a  lien  thereon 
for  certain  costs  due  to  them  from  Henry  Francis,  and  for  moneys 
advanced  by  them  to  him. 
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William  Hichens  acted  as  solicitor  in  putting  in  the  answer  of 
Henry  Francis  and  Absalom  Francis,  wherein  they  made  the 
above-mentioned  admissions. 

The  plaintiff  then  presented  the  present  petition,  praying  that 
William  Hichens  and  William  Hichens  the  younger  might  be 
ordered  to  deliver  to  Mr.  Humphreys  and  the  railway  company 
respectively  the  conveyances  and  the  several  deeds  and  documents 
which  by  the  order  of  the  14th  of  June,  1861,  Henry  Francis  was 
ordered  to  deliver  to  them  respectively. 

The  petition  came  on  to  be  heard  on  the  17th  of  January,  1852, 
before  Vice-Chancellor  Parker,  who  being  of  opinion  that  the 
appellants  had  no  lieln  on  the  deeds  and  conveyances  in  the 
petition  mentioned,  as  *  against  the  plaintiff  and  the  defend-  *  76 
ant  Alice  Francis,  ordered  that  Messrs.  Hichens  should 
within  fourteen  days  after  service  of  the  order  produce  and  leave 
in  the  office  of  the  Master  upon  oath  all  the  conveyances  and 
deeds,  papers,  and  writings  in  their  custody  or  power  relating  to 
the  premises  in  the  petition  mentioned,  and  that  when  the  same 
should  have  been  deposited  as  aforesaid,  it  was  ordered  that  the 
Master  should  deliver  out  to  the  Chester  and  Holyhead  Railway 
Company  the  conveyance  of  the  hereditaments  purchased  by  them, 
and  any  papers  or  writings  relating  to  such  conveyance,  and  also 
deliver  out  to  Mr.  Humphreys  the  conveyance*  and  all  other  deeds, 
papers,  and  writings  relating  to  the  hereditaments  purchased  by 
him  as  in  the  petition  mentioned,  but  the  said  order  was  to  be 
without  prejudice  to  any  proceedings  which  Messrs.  Hichens  might 
take  to  enforce  their  alleged  lien  within  six  months  from  that 
time. 

From  this  order  Messrs.  Hichens  appealed. 

Mr.  Jtussell  and  Mr.  Collins,  in  support  of  the  appeal.  —  The 
Court  had  no  juris^ction  to  make  the  order  applied  for  upon  a 
petition.  The  only  cases  in  which  such  a  jurisdiction  has  been 
exercised  are  Bell  v.  Taylor  (a)  and  Jtider  v.  Jones.  (6)  The 
former  of  these  reports  is  only  ex  relatione,  and  it  does  not  appear 
that  the  question  of  jurisdiction  was  raised. 

(a)  8  Sim.  216 ;  and  see  Warburton  v.  Edge,  9  Sim.  508. 
(6)  2  Y.  &  C.  C.  C.  329. 
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[The  Lobd  Justige  Enight  Bbuge.  —  According  to  mj  recol- 
lection, Bell  V.  Taylor  is  not  incorrectly  reported.] 

In  aider  v.  Jones  there  was  direct  acquiescence  on  the  part  of 

the  solicitor  in  the  exercise  of  the  jorisdiction.    Neither  of 

*77    these  cases  can  therefore  he  said  to  afiect  the  *  question 

of  jurisdiction.    And  we  submit  that  such  an  order  in  a 

contested  case  would  be  unprecedented. 

If,  however,  the  Court  has  jurisdiction,  this  is  not  a  proper  case 
for  its  exercise,  for  the  defendants  Henry  Francis  and  his  brother 
A.  Francis,  another  defendant,  have  a  beneficial  interest  in  the 
money  advanced  on  mortgage,  and  the  appellants  acted  as  their 
solicitors,  and  have  a  lien  as  against  their  beneficial  interest,  more 
especially  as  part  of  the  sums  advanced  by  the  appellants  wero  so 
advanced  to  enable  Mrs.  Francis  to  purchase  necessaries  for  the 
maintenance  of  the  plaintiff  himself  during  his  minority.  Marlow 
V.  Pitfield,  (a) 

The  Lord  Justice  Enight  Bruge  inquired  whether  the  re- 
spondent and  his  mother  would  consent  to  an  order  that,  as  to  a 
sufficient  portion  of  the  fund  in  Court,  no  transfer  should  be  made 
without  notice  to  the  solicitors,  and  would  consent  also  to  a 
declaration  that  this  portion  should  be  liable  to  a  lien  to  the 
amount  (if  any)  to  which  there  was  a  lien  available  against  the 
mother  and  the  son,  with  a  reference  to  the  Master  to  ascertain 
the  amoimt. 

Mr.  Wiffram  and  Mr.  J .  F.  Prior j  for  the  respondents,  said  that 
the  mother  and  son  were  ready  to  give  this  consent.  They  were 
not  called  upon  further  to  address  the  Court. 

The  Lord  Justige  Knight  Bruge.  —  When  a  solicitor  has  re- 
ceived documents  belonging  to  his  client,  a  jurisdiction  of  a 
summary  nature  attaches  under  which  possession  of  them  may  be 
recovered.  As  they  cannot  be  taken  from  him  without  doing 
justice,  it  follows  that  in  this  summary  jurisdiction  an  investiga- 
tion may  be  made  into  the  grounds  on  which  he  holds  them, 

(a)  1  P.  W.  668. 
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and  that  provisioii  must  be  made  for  satisfying  his  *  claim  *  78 
(if  any).  This  has  been  the  settled  course  of  the  Court  for 
years.  Suppose  the  solicitor  of  C,  a  trustee,  to  receive  documents 
belonging  to  the  trust,  knowing  them  to  belong  to  the  trust.  The 
solicitor  incurs,  in  that  transaction,  an  immediate  liability  to  those 
for  whom  G.  was  a  trustee,  and,  with  that  liability,  a  liability  also, 
generally,  to  the  same  remedies,  for  the  purpose  of  recovering 
possession  of  the  deeds,  as  G.  himself  is  liable  to.  That  is  the 
general  rule,  which,  however,  may  be  liable  to  exception  under 
particular  circumstances.  Now,  the  first  question  here  is  whether 
the  solicitors  ought  to  be  taken  to  have  received  the  documents 
with  notice  of  the  purpose  for  which  Henry  Francis  held  them. 
They  were  his  solicitors,  and  have  been  so  in  this  cause.  They 
state  that  they  received  the  documents  as  his  solicitors,  he  being 
only  a  mortgagee,  and  for  the  purpose  of  this  jurisdiction  it  ought, 
I  think,  to  be  inferred  that  they  received  the  documents  with 
notice  of  the  nature  of  the  title.^ 

That  disposes  of  the  question  of  the  necessity  of  instituting 
another  suit  or  claim.  The  utmost  demand  of  the  appellants  is 
under  5002.'  There  is  a  fund  in  Court  greatly  exceeding  that 
amount,  which  belongs  to  Mrs.  Francis  and  her  son,  now  of  age, 
subject  to  the  completion  of  a  purchase ;  that  purchase  will  be 
completed  when  the  documents  shall  have  been  delivered.  There 
is,  therefore,  ample  security ;  and  they  are  willing  to  submit  to  an 
order  that  a  sufficient  amount  of  the  fund  shall  not  be  transferred 
without  notice  to  the  solicitors,  and  to  a  declaration  that  the  amount 
of  the  fund  is  liable  to  make  good  such  an  amount  of  lien  (if  any)  as 
is  available  against  the  mother  and  son,  or  either  of  them  and  to  a 
reference  to  the  Master  as  to  the  qiumtum.  We  think  that  an 
order  to  that  effect  should  be  made! 

The  Lord  Justice  Lord  Granwobth  concurred. 

>  See  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1842^,  Molesworth  v.  Robbins,  2  Jo.  & 
Lui.  858;  Felly  v.  Wsthen,  1  De  G.,  M.&G.ie;Be  Mayhew,  7  W.  R.  351, 
V.  C.  K. ;  Tnmer  o.  Letts,  20  Beav.  185;  1  Jur.  N.  S.  486;  7  De  G.,  M.  & 
G.  243 ;  Francifl  v.  Francis,  5  De  G.,  M.  &  G.  108. 
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♦  79         ♦  Between  RALPH  RICHARDSON,  PlaintiflF, 

and 

JOHN  PRYS  ETTON,  EDWARD  EYTON,  JAMES  EYTON, 
SIR  WILLIAM  LEWIS  SALISBURY  TRELAWNEY,  HUGH 
ROBERTS,  RALPH  RICHARDSON,  the  Son,  MARY  LOUISA 
RICHARDSON,  HELENA  RICHARDSON,  and  JOHN  BIL- 
LINGSLEY  RICHARDSON,  Defendants, 

By  BiU, 

AND 

Between  RALPH  RICHARDSON,  Plaintiff, 

and 

JOHN    PRYS    EYTON,    EDWARD    EYTON,   and   JAMES 

EYTON,  Defendants, 

By  Claim. 
1852.    March  24.    April  2.    Before  the  Lords  Justices. 

A  tenant  for  life  of  a  ooal-mine  filed  a  bill,  setting  out  documents  which  showed 
this  to  be  the  state  of  his  title,  but  hy  mistake  alleging  that  he  was  tenant  in 
tail.  The  prayer  of  the  bill  was  to  restrain  the  lessees  of  a  conterminous 
mine  from  trespassing  upon  his  mine,  and  to  obtain  an  account  and  payment 
of  the  proceeds  of  their  alleged  wrongful  workings  in  it.  After  an  interim 
order  was  obtained  the  suit  was  compromised  in  October,  under  an  agree- 
ment, whereby  the  defendants  were  to  pay  the  plaintiff  400Z.,  which  he 
agreed  to  accept  for  the  full  value  of  all  coals  to  be  raised  from  the  mine  in 
question,  with  costs  to  be  taxed  in  the  then  next  Michaelmas  term,  and  if 
reasonable  security  to  the  plaintiff^s  satisfaction  were  given  six  months 
were  to  be  allowed  for  the  payment.    Hdd,  — 

1.  That  the  erroneous  allegation  of  title  in  the  bill  could  not  be  regarded  as 

having  led  to  such  a  misapprehension  of  it,  as  would  prevent  a  Court  of 
Equity  from  enforcing  the  agreement  for  compromise. 

2.  That  under  the  agreement  the  defendants  were  not  entitled  to  have  the  plain- 

tiff's title  deduced  and  verified. 
8.  That  the  compromise  could  not  be  enforced  by  petition  in  the  original  suit, 
but  that  a  new  suit  was  properly  instituted  for  this  purpose.' 

The  former  of  the  above  suits  was  instituted  by  a  tenant  for 
life  of  coal  mines,  under  a  field  called  Coitia  Nicholas,  near 

*  80  Mold,  in  Flintshire,  against  the  *  lessees  of  adjoining  mines, 

complaining  that  the  latter  had  ti*espassed  upon  his  mine, 
and  got  coal  from  it,  and  praying  for  an  injunction. 

>  See  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1538. 
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The  bill,  after  deducing  the  title  of  a  testator  named  Rich- 
ardson to  eleven-twelfths  of  the  mine  in  question,  stated  fully  the 
will  of  the  testator,  whereby  he  gave  to  his  wife  and  Hugh  Roberts, 
their  heirs,  executors,  administrators  and  assigns,  all  his  real  and 
personal  estate  and  property  of  every  kind  upon  trust  to  receive  the 
rents,  issues,  and  profits,  and  place  the  same  at  interest,  in  order 
that  the  same  might  accumulate,  and  to  stand  possessed  of  all 
such  accumulated  property  in  trust  for  his  nephew,  the  plaintiff, 
Ralph  Richardson,  until  he  should  attain  the  age  of  twenty-one 
years,  and  then  upon  trust  to  pay  and  apply  the  interest,  dividends, 
and  proceeds  of  such  accumulated  property  in  such  manner  as 
thereinafter  particularly  mentioned  ;  and  he  gave  all  his  real  estate 
whatsoever  and  wheresoever  to  the  use  and  behoof  of  the  plaintiff, 
for  his  natural  life,  accountable,  nevertheless,  for  waste ;  and,  from 
and  after  the  determination  of  that  estate  by  forfeiture  or  other- 
wise in  his  lifetime,  to  the  use  of  the  testator's  widow  and  Hugh 
Roberts,  and  their  heirs,  during  the  life  of  the  plaintiff,  in  trust  to 
preserve  the  contingent  uses  thereinafter  limited ;  and,  after  the 
decease  of  the  plaintiff,  to  the  use  of  the  first  and  every  other  son 
of  the  body  of  the  plaintiff,  and  the  heirs  male  of  the  body  of  such 
first  and  other  sons  successively,  one  after  the  other,  in  tail  male, 
with  a  charge  for  portions  for  younger  children  of  the  plaintiff. 
And  the  testator  authorized  and  empowered  his  trustees  to  pur- 
chase the  remaining  undivided  twelfth  part  or  share  of  and  in  the 
estate.     This  power  they  exercised  shortly  aftier  his  death. 

The  bill  stated  that  the  plaintiff  had  long  since  attained 
*  the  age  of  twenty-one  years,  and  had  issue  of  his  marriage  *  81 
the  defendants  Ralph,  Mary  Louisa,  Helena,  and  John  Bil- 
lingsley,  and  no  others;  that  the  hereditaments,  eleven-twelfths 
whereof  were  bought  by  the  testator,  and  the  remaining  one- 
twelfth  whereof  were  purchased  after  his  decease,  consisted  of  the 
mines  and  minerals  in  question,  but  that  the  testator  had  no  inter- 
est in  the  surface  of  the  lands  under  which  the  mines  and  min- 
erals were.  The  bill  further  stated  that  the  property  in  the  mines 
and  minerals  had  always  devolved  and  passed  consistentiy  with 
the  title  thereinbefore  set  forth,  and  that  the  plaintiff  was  and 
continued  to  be  the  tenant  in  tail  of  all  the  mines  and  minerals 
under  the  piece  or  parcel  of  land  called  Coitia  Nicholas.  (This, 
however,  appeared  to  be  a  clerical  error  in  the  bill,  as  in  the  cor- 
responding interrogatory  the  words  were  "  tenant  for  life.")    The 
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bill  further  stated  that  the  defendants  were  lessees  of  lands  adjoin- 
ing to  the  close  called  Goitia  Nicholas,  and  had  caused  a  pit  to  be 
sunk,  called  the  Mill  Pit,  in  the  land  so  leased ;  that,  after  some 
negotiation,  the  plaintiff's  agent,  on  the  14th  of  September,  1849, 
wrote  and  sent  a  letter  to  one  of  the  defendants,  stating  the  plain- 
tiff's willingness  to  dispose  of  certain  described  seams  of  coal  be- 
low the  Bed  Bar,  in  the  field  called  Coitia  Nicholas,  for  sums 
amounting  to  8862.  Is.  6d.y  but  so  that  the  sale  of  these  coals 
should  not  prejudice  the  working  of  such  other  beds  as  might 
be  in  the  ground,  but  that  he  strictly  forbade  any  working  goii^ 
on  in  the  ground  while  this  settlement  was  pending.  The  bill  also 
stated  that  some  time  in  August  or  September,  1849,  a  clerk  of 
one  of  the  defendants  called  at  the  office  of  the  plaintiff's  solici- 
tors, and  said  the  defendants  would  like  to  purchase  the  minerals 
under  Goitia  Nicholas,  and  asked  to  see  the  plaintiff's  title,  to 
which  the  plaintiff's  solicitor  replied  that  he  had  received  no  in- 
structions in  the  matter,  but  that,  if  the  plaintiff  agreed  to 
*  82  sell,  the  defendants  *  would  be  furnished  with  an  abstract,  in 
the  usual  manner.  That  some  time  in  October,  1849,  one  of 
the  defendants  told  the  plaintiff's  solicitor  that  the  only  reason 
why  they  had  not  come  to  some  arrangement  was,  because  he  under- 
stood that  Sir  William  Lewis  Salisbury  Trelawney's  solicitors  con- 
sidered that  the  minerals  belonged  to  Sir  William,  and  that  it  was 
then  proposed  that  the  defendants  should  pay  the  gross  value  of 
the  minerals,  when  the  amount  should  be  ascertained,  into  some 
bank,  in  the  joint  names  of  the  solicitors  of  Sir  W.  Trelawney  and 
of  the  plaintiff,  who  could  afterwards  compare  the  titles  of  their 
respective  clients,  and  settle  the  ownership  amicably.  The  bill 
charged  that  the  defendants  sometimes  pretended  that  Sir  William 
Trelawney  claimed  and  had  an  interest  in  the  minerals  so  raised 
from  under  Goitia  Nicholas  aforesaid,  and  that  he  was  a  necessary 
party  to  the  suit,  whereas  the  plaintiff  charged  that  the  plaintiff 
was  entitled  to  the  minerals  under  Goitia  Nicholas,  and  not  Sir 
William  Trelawney.  The  bill  also  charged  that  the  defendants, 
Hugh  Boberts,  Balph  Bichardson,  the  eldest  son  of  the  plaintiff, 
Mary  Louisa  Bichardson,  Helena  Bichardson,  John  Billingsley 
Bichardson,  and  Sir  William  Lewis  Salisbury  Trelawney,  ought 
to  set  forth  what  interest  they  claimed  in  the  matters  therein 
mentioned,  and  that  it  was  sometimes  alleged  that  the  plaintiff 
was  only  entitled  in  the  produce  and  value  of  the  coal  raised  from 
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Coitia  Nicholas  aforesaid,  and  that  the  value  thereof  ought  to  be 
invested.  And  it  charged  that,  unless  the  relief  thereby  prayed 
was  granted,  irreparable  mischief  would  happen  to  the  plaintiff 
and  those  interested  in  the  matters  aforesaid. 

The  prayer  was  for  an  account  of  the  coals  raised  by  or  by  the 
order  of  John  Prys  Eyton,  Edward  Eyton,  and  James  Eyton, 
or  either  of  them,  from  under  the  field  *  called  Coitia  Nicho-  *  83 
las,  and  that  it  might  be  declared  that  the  petitioner  was 
entitled  to  the  full  value  of  all  coals  so  raised,  and  that  John  Prys 
Eyton,  Edward  Eyton,  and  James  Eyton  might  be  decreed  to  be 
liable  for  such  coals,  and  be  ordered  to  pay  what  should  be  ascer- 
tained to  be  the  full  and  utmost  value  thereof,  as  well  as  to  make 
good  all  damage  done  by  them  or  either  of  them,  or  their  or  either 
of  their  agents,  to  the  coal  and  minerals  under  the  field,  and  that 
the  same  defendants  might  be  restrained  by  injunction  from  con- 
tinuing their  works  under  the  field,  and  from  getting  or  raising 
any  coals  therefrom,  and  that  the  plaintiff  and  his  agents  might 
be  at  liberty  to  view  and  inspect  the  workings  and  coals  under 
Coitia  Nicholas. 

All  the  defendants  appeared  to  the  bill,  but  had  not  put  in  any 
answer.  After  an  interim  order  had  been  obtained,  and  had  been 
from  time  to  time  continued,  Mr.  Williams,  the  solicitor  of  the 
defendants,  met  the  solicitor  of  the  plaintiff  at  Mold,  and  the  fol- 
lowing agreement  was  signed  by  them :  — 

"  In  Chancery. 

"  Richardson  and  Others  v.  Eyton  and  Others. 

^'  It  is  agreed  that  this  suit  be  compromised  on  the  following 
t^rms:  The  defendants,  Messrs.  Eyton,  to  pay  the  plaintiff, 
Richardson,  400/.,  which  he,  the  plaintiff,  agrees  to  accept  for  the 
full  value  of  all  coals  to  be  raised  below  the  Bed  Bar  in  Coitia 
Nicholas,  or  Coitia  Tan-y-ty,  or  by  what  other  name  the  close  may 
be  called,  with  costs  of  suit,  to  be  taxed  next  Michaelmas  term, 
as  between  solicitor  and  client.  The  plaintiff  to  execute  a  release, 
if  required.  If  reasonable  security  be  given  to  the  satisfaction  of 
the  plaintiff,  six  months'  time  from  the  date  hereof,  for  the 
payment  of  400Z.  *and  costs,  will  be  given.  Mold,  11th  *84 
October,  1850.  John  Williams,  solicitor  for  the  defendants 
Eyton.     A.  T.  Boberts,  solicitor  for  plaintiff." 

VOL.  n.  6  [  6S  ] 
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In  November,  1850,  the  plaintiff  presented  a  petition,  praying 
that  it  might  be  referred  to  the  taxing  master  to  tax  the  peti* 
tioner's  costs  of  the  suit,  including  the  costs  of  that  application, 
and  incidental  thereto,  as  between  solicitor  and  client ;  and  that 
the  defendants,  John  Prys  Eyton,  Edward  Eyton,  and  James  Eyton 
might,  after  tlie  Master  should  have  certified  the  amount  thereof, 
be  ordered  to  pay  the  same,  and  also  the  sum  of  400/.  to  the  peti- 
tioner. 

On  the  petition  coming  on  in  December,  1850,  John  Prys  Eyton, 
Edward  Eyton,  and  James  Eyton  appeared,  and  by  their  counsel 
objected  to  the  Court  making  any  order  on  petition  for  the  specific 
performance  of  the  agreement. 

The  petition  was  thereupon  directed  to  stand  over,  with  liberty 
for  the  plaintiff  to  take  such  proceedings,  by  claim  or  otherwise, 
as  he  might  be  advised. 

On  the  20tli  of  December,  1850,  the  plaintiff  instituted  the 
second  of  the  above  suits,  by  filing  a  special  claim  against  John 
Prys  Eyton,  Edward  Eyton,  and  James  Eyton,  setting  forth  the 
agreement  for  compromise,  and  claiming  that  the  petition  might 
come  on  to  be  heard,  together  with  the  claim,  and  that  it  might 
be  referred  to  the  taxing  master  to  tax  the  petitioner's  costs  of 
the  suit,  as  between  solicitor  and  client ;  and  that  the  defendants, 
John  Prys  Eyton,  Edward  Eyton,  and  James  Eyton,  might 
*  85  be  ordered  to  *  pay  the  same,  and  also  the  sum  of  400/.  to 
the  plaintiff;  and  that  the  defendants,  John  Prys  Eyton, 
Edward  Eyton,  and  James  Eyton,  might  pay  the  costs  of  the  claim, 
the  petitioner  thereby  offering  to  execute  a  release  when  required 
80  to  do. 

The  claim  was  supported  by  affidavits  of  the  above-mentioned 
facts.  In  opposition  to  it  affidavits  were  also  filed,  and  in  one  of 
them  Mr.  Williams  deposed  that  he  had  considered  and  treated 
the  agreement  for  a  compromise,  as  one  which  would  carry  out  the 
original  proposal  of  1849,  under  which  a  title  was  to  be  deduced 
to  the  minerals. 

On  the  18th  of  December,  1851,  the  petition  and  claim  came  on 
to  be  heard  before  Vice-Chancellor  Turner,  who  held  that  the  mis- 
take in  the  statement  of  the  plaintiff's  title  and  the  affidavit  of  Mr. 
Williams  showed  that  the  agreement .  for  compromise  had  been 
entered  into  under  mistake  and  misapprehension  of  such  a  kind  as 
to  prevent  a  Court  of  Equity  from  decreeing  a  specific  performance. 
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His  Honor  dismissed  the  petition  and  claim,  but,  as  against  the 
defendant  in  the  second-mentioned  cause,  without  costs. 
Against  this  decision  the  plaintiff  appealed. 

Mr.  Bolt  and  Mr.  GHffard^  in  support  of  the  appeal.  —  If  the 
mistake  in  the  bill  had  been  considered  likely  to  influence  his  Hon- 
or's decision,  it  could  have  easily  been  shown,  as  it  now  manifestly 
appears,  that  this  mistake  is  a  mere  clerical  error.  The  interro- 
gating part  of  the  bill,  and  the  affidavit,  which  was  an  echo  of 
the  bill,  and  was  filed  when  the  interim  order  was  obtained,  are 
free  from  the  error,  which  thus  clearly  appears  to  have 
•been  a  clerical  one  only.  The  deduction  of  the  plain-  *86 
tiff's  title  in  the  bill  itself  shows  accurately  the  state  of  it, 
and  must  have  prevented  the  defendants  from  being  misled  by  the 
mistake.  The  real  question  between  the  parties  in  the  second  suit 
was,  whether  the  agreement  for  a  compromise  was  to  be  contin- 
gent upon  the  plaintiff's  deducing  a  title  in  fee-simple.  This,  we 
contend,  and  still  submit,  is  not  the  fair  import  of  the  agreement,  i 
It  would  have  been  in  vain  to  compromise  the  suit,  if  the  question 
of  title  was  not  compromised  also.  The  time  prescribed  for  the 
payment  shows  that  there  was  to  be  no  preliminary  investigation 
of  title. 

Mr.  O.  P.  Cooper  and  Mr.  W.  S.  Terrell^  for  the  respon- 
dents. —  It  appears  from  the  evidence,  that  the  misstatement  did 
actually  lead  to  misapprehension,  and  that  the  agreement  was 
entered  into  upon  an  understanding,  at  all  events,  on  the  part  of 
the  defendants'  solicitor,  that  a  title  to  the  inheritance  was  to  be 
deduced.  Otherwise,  if  the  plaintiff  died  immediately  after  pay- 
ment of  the  400/.,  the  defendants  would  be  exposed  to  a  fresh 
injunction  instantly,  at  the  suit  of  the  remainder-man,  and  would 
have  obtained  nothing  for  their  money.  Even  if  this  was  a  mis- 
taken notion  on  the  part  of  the  defendants,  it  was  not  unreasonably 
formed,  and  constitutes  a  sufficient  defence  to  a  suit  for  a  specific 
performance.  MaliiM  v.  Freeman ;  (joC)  Mason  v.  Armitage.  (6) 
Moreover,  the  agreement  is  too  indefinite  in  its  terms  to  be  enforced.. 
What  is  the  exact  meaning  of  ^^  all  coals  to  be  raised  below  Bed 
Bar,"  or  of  "  a  release  "  ?    More  exact  terms  are  required  to  con- 

(a)  2  Keen,  34.  (6)  13  Ves.  25. 
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stitute  an  agreement  which  the   Court  can  enforce.    Price  v. 
Oriffiths.  (a) 

♦  87        *  They  also  referred  to  Askew  v.  MUlington^  (5)  with  refer- 

ence to  the  defendants'  objection  to  relief  being  granted 
upon  the  petition  alone. 

Mr.  Ghiffard^  in  reply. 

The  Lord  Justice  Enioht  Bruce.  —  The  Vice-Chancellor  dis- 
posed of  the  case  upon  the  ground  'that  the  bill  contained  an 
allegation  that  the  plaintiff  was  tenant  in  tail,  and  his  Honor  con- 
sidered the  defendants  entitled  to  the  benefit  of  the  assumption 
that  they  were  misled  by  this  statement.  That  seems  to  have 
been  a  point  to  which  the  attention  of  the  plaintiff's  counsel  had 
not  been  particularly  directed,  and  which,  they  say,  was  not  argued 
so  fidly  as  it  would  have  been,  if  they  had  considered  it  likely  to 
afiect  the  mind  of  the  Judge.  I  am  of  opinion,  that  if  the  matter  had 
been  fully,  minutely,  and  clearly  presented  to  the  mind  of  the  Yice- 
Ghancellor,  he  would  have  thought,  as  we  do,  that  the  precise  and 
accurate  statement  of  the  plaintiff's  title  in  other  parts  of  the  bill, 
showing  that  Mr.  Richardson  was  tenant  for  life  only,  enabled  the  de- 
fendants to  correct  the  accidental  and  erroneous  statement  that  the 
plaintiff  was  tenant  in  tail.  The  interrogating  part  of  the  bill  indeed 
shows  that  the  mistaken  allegation  in  the  statement  was  a  mere  cleri- 
cal error.  I  do  not,  however,  lay  much  or  any  stress  upon  the  inter- 
rogatory, as  the  statements  in  other  parts  of  the  bill  are  sufficient  to 
correct  the  mistake.  We  consider  ourselves  as  hardly  differing 
from  the  Yice-Ghancellor,  as  we  have  had  the  advantage  of  having 
these  other  p^rts  of  the  bill  fully  called  to  our  attention. 

*  88       With  regard  to  the  rest  of  the  case,  we  have  not  ♦  the 

benefit  of  the  Vice-Chancellor's  opinion,  because,  viewing  as 
he  did  the  consequences  of  the  erroneous  allegation  in  the  bill,  he 
did  not  address  his  mind  to  the  other  parts  of  the  case.  It  ap- 
pears that  the  plaintiff,  stating  himself  to  be  tenant  for  life  of 
coal  under  land,  in  the  surface  of  which  he  had  no  interest,  except 
a  right  to  sink  pits  (if  he  had  that  right),  filed  a  bill  against  own- 
ers of  conterminous  mines,  complaining  that  the  defendants  had 

(a)   1  De  G.,  M.  &  6.  80.  (b)  9  Hare,  65. 
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laterally  and  subterraneously  taken  his  coal,  and  he  prayed  for  an 
account,  an  injunction,  and  liberty  to  inspect  the  defendants'  work- 
ings. An  interim  order  was  made  in  the  summer,  and  was  after- 
wards extended  till  Michaelmas  term. 

Thus  the  matter  stood  in  October,  when  the  London  solicitor  for 
the  defendants  met  the  plaintiff's  country  solicitor  at  Mold,  not  far 
from  the  mines,  the  place  of  residence  of  the  country  solicitor, 
upon  which  occasion  the  agreement  in  question  for  a  compromise 
was  entered  into. 

[His  Lordship  read  it.] 

Now  it  is  contended  that  this  is  a  mere  agreement  to  purchase 
for  4002.  all  coal  raised,  or  to  be  raised,  either  for  the  life  of  the 
plaintiff,  or  in  fee-simple.  The  defendants  decline  stating  which 
of  the  two  interpretations  they  adopt ;  but  say  that  whichever 
ought  to  be  adopted,  they  are  entitled  to  the  production  of  an 
abstract  of  the  plaintiff's  title.  With  this  contention  we  do  not 
agree.  The  defendants  entered  into  the  agreement  with  full 
knowledge  of  the  plaintiff's  title,  which  the  pleadings  disclosed. 
They  knew  that  he  was  tenant  for  life,  and  claimed  manifestly,  as 
we  think,  to  be  no  more.  The  meaning  of  the  agreement  there- 
fore was,  that  he  was  to  receive  4002.  for  all  the  coal  raised 
already ;  and  that  if  *  any  more  remained  to  be  raised  (which  *  89 
was  very  improbable),  the  defendants  were  to  take  it  so  far 
as  the  plaintiff  could  give  it  them.  That  so  far  the  plaintiff  was  to 
have  4001.  in  full  for  all  coal  gotten,  or  to  be  gotten,  for  the  time  past 
and  to  come.  The  plaintiff  was  also  to  have,  by  the  terms  of  the 
compromise,  the  costs  of  the  suit  taxed,  as  between  solicitor  and 
client,  in  the  following  Michaelmas  term,  that  is  to  say,  within 
a  month.  It  is,  however,  contended  that  all  this  was  to  be 
suspended  till  an  abstract  of  title  should  be  furnished,  and  the 
title  investigated  in  the  ordinary  way.  But  the  agreement  con- 
tains a  clause  which  throws  light,  if  any  were  wanted,  upon  this 
part  of  the  case,  by  providing  that,  if  reasonable  security  shall  be 
afforded  to  the  plaintiff's  satisfaction,  six  months' time  for  pay- 
ment may  be  given.  This  seems  inconsistent  with  the  argument 
that  every  thing  was  to  wait  until  a  title  shown,  which  might 
involve  the  lapse  of  years.  The  obvious  meaning  appears  to  be, 
that  the  agreement  was  to  be  immediately  carried  into  effect,  and 
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that  the  defendants  were  to  have  what  the  plaintiff  could  give 
them,  and  no  more.  That  is  our  opinion,  and  we  are  glad  to  find 
that  our  views  do  not  differ  from  those  of  the  Vice-Chancellor 
upon  the  materials  brought  under  his  consideration. 

It  is  said,  however,  that  whatever  may  be  the  true  construction 
of  this  agreement,  it  is  competent  for  the  defendant  in  a  suit  for 
specific  performance  to  show  that  his  belief  or  understanding  of 
the  terms  of  it  was  or  might  be  different  from  that  which  the  words 
of  themselves  import.  If  the  defendants  could  satisfy  us  that  this 
was  the  case,  we  might  give  effect  to  the  argument ;  but  a  con- 
sideration of.  the  evidence  has  not  convinced  us  that  there  was  any 
such  mistaken  belief,  or  any  such  erroneous  understanding.     We 

both  aflBrmatively  believe  the  reverse  to  be  the  fact.  There 
*  90    must  *  be  a  decree  for  specific  performance.    The  petition 

in  the  original  cause  should  be  brought  on  with  this  appeal. 
I  think  that  the  petition  would  not  of  itself  have  been  sufiicient, 
and  that  a  separate  suit  was  vequisite  to  enable  the  Court  to  give 
effect  to  the  agreement.^ 

The  Lord  Justice  Lord  Cranworth.  —  I  will  only  add,  with 
reference  to  one  of  the  last  remarks  of  my  learned  brother,  that  not 
only  is  the  evidence  not  sufficient  to  show  that  Mr.  Williams  was 
misled,  but  it  is  sufficient  to  show  that  the  defendants  were  not 
misled ;  for  although  the  affidavits  approach  this  subject,  they  do 
not  allege  such  misapprehension  on  the  part  of  the  defendants. 

April  2. 

On  this  day  the  appeal  was  again  spoken  to,  together  with  a 
petition  in  the  first-mentioned  cause,  praying  that  one  order  might 
be  made  on  the  petition  and  the  claim  and  motion,  and  that  the 
order  of  the  18th  of  December,  1851,  might  be  discharged,  in  so 
far  as  it  dismissed  the  petition  as  against  the  defendants,  other 
than  and  except  Sir  William  Trelawney,  and  in  so  far  as  it  dis- 
missed the  claim,  the  petitioners  being  ready  and  willing,  and 
thereby  offering  to  act  as  the  Court  might  direct  in  respect  of  the 
costs  of  the  plaintiff^s  trustee  and  his  children,  on  the  original 
cause  being  stayed  or  dismissed,  as  between  the  petitioners  and 
the  said  last-named   defendants,  and  that  the  costs  of  the  said 

>  See  1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  796,  note  (1). 
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first-mentioned  suit  might  be  taxed  as  between  solicitor  and  client, 
and  that  the  costs  of  the  second*mentioned  suit  might  be  taxed  in 
the  ordinary  way,  as  between  party  and  party,  and  that  all  such 
costs,  and  the  sum  of  400Z.  in  the  agreement  mentioned,  with 
interest  thereon  from  the  4th  of  October,  1850,  at  51.  per  cent, 
until  the  day  of  payment,  might  be  duly  paid  to  the  petition- 
er, or  as  *  he  should  direct,  by  John  Prys  Eyton,  Edward  ♦  91 
Eyton,  and  James  Eyton,  and  that  on  such  taxation  and 
payment  all  proceedings  in  the  first-mentioned  suit  might  be  finally 
stayed. 

Upon  the  plaintifi*  imdertaking  to  pay  the  costs  6f  his  trustee 
and  of  his  children,  the  order  was  made  as  prayed,  and  it  was 
thereby  declared  that  it  should  operate  as  a  release  to  the  defend- 
ants, the  Messrs.  Eyton. 


JEx  parte  JAMES  EVERS  SWINDELL  and  Others. 
In  the  Matter  of  JOHN  ROSE  SWINDELL,  a  Lunatic, 

AND 

Ex  parte  JOHN  PEARSALL  ORDISH,  in  the  same  Matter.  * 
1S62.    April  30.    Before  the  Lords  Justices. 

Where  a  oommittee  of  the  estate  of  a  lunatic  permitted  the  solicitor  whom  he 
employed  in  the  lunacy  to  become  tenant  of  a  mansion-house,  forming  part 
of  the  lunatic^s  estate,  and  allowed  the  rent  to  be  in  arrear  for  four  years, 
none  having,  in  fact,  been  paid,  except  by  means  of  a  set-off  of  a  smaller 
sum,  being  the  amount  of  the  solicitor's  bill  of  costs  accruing  from  time  to 
time :  Held,  that  the  committee  was  personally  liable  to  make  'good  the 
deficiency. 

The  former  of  the  above  petitions  was  that  of  the  legal  personal 
representatives  of  a  lunatic,  praying  that  the  Master's  report 
might  not  be  confirmed,  finding  that  no  sum  in  respect  of  rent  of 
a  house,  forming  part  of  the  lunatic's  personal  estate,  had  been 
lost  to  the  estate  of  the  lunatic  by  the  wilful  neglect  or  default  of 
Edward  Ordish,  the  late  committee,  since  deceased.  The  deceased 
committee  had  been  appointed  in  1830  in  the  place  of  a  former 
committee,  and  had  continued  to  employ  the  same  solicitor  whom 
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the  former  had  employed,  and  who  had  shortly  before  been  bank- 
rupt, but  had  obtained  his  certificate,  ai^d  continued  to  hold  several 
offices  which  he  had  previously  held.  Shortly  after  the 
*92  *  committee's  appointment,  a  mansion-house  and  heredita- 
ments, part  of  the  lunatic's  estate,  became  untenanted,  and 
from  the  situation  of  the  house,  and  the  circumstance  of  its  being 
a  large  mansion,  there  was  difficulty  in  finding  a  tenant  for  it.  In 
October,  1889,  the  solicitor  proposed  to  the  committee  to  take  the 
house  at  132Z.  a  year,  being  the  rent  paid  by  the  previous  tenant, 
and  he  entered  into  possession  accordingly,  but  paid  no  rent,  being 
employed  by  the  committee  in  various  suits  relating  to  the  lunatic's 
estate.  In  1842  the  committee  discharged  the  solicitor,  and  on 
February  11  in  that  year  obtained  an  order  for  taxation  of  his  bill 
of  costs,  which  amounted  to  10507.  168.  On  taxation  it  was 
reduced  to  604Z.  14«.,  but  this  reduction  was  stated  to  have  arisen 
from  the  loss  of  books  and  vouchers  of  the  solicitor  in  a  fire  at 
the  Town  Hall  at  Derby,  whera  his  offices  were.  The  only  portion 
of  the  amount  of  the  costs  which  had  not  been  already  allowed 
was  98Z.,  which  together  with  lOOZ.  and  79Z.  paid  on  account  were 
all  that  could  be  set  off  against  the  arrears  of  rent.  Tlie  com- 
mittee had  shortly  afterwards  himself  become  lunatic  and  had 
since  died,  and  the  reference  upon  which  the  report  was  made  was 
directed  upon  an  application  for  delivery  up  of  the  bond  entered 
into  by  the  committee. 

The  second  petition  was  that  of  the  personal  representative  of 
the  committee  for  a  confirmation  of  the  report. 

Mr,  Rolt  and  Mr.  J.  V.  Prior  supported  the  former  petition. 

Mr.  Swanston  and  Mr.  Smythe^  the  latter. 

The  Lord  Justice  Lord  Cranworth.  —  This  is  a  very  distress- 
ing case.    This  committee  chose  to  employ  as  his  solicitor  (as  he 

had  a  right  to  do)  a  gentleman  who  been  but  a  few  months 
*  93    before  a  bankrupt,  and  had  *  re-established  himself.     One  of 

the  first  acts  done  after  that  was,  that  the  committee  let  to 
the  solicitor  a  house  formerly  part  of  the  lunatic's  estate,  at  a  rent 
of  182/.  per  annum.  This  was  a  very  objectionable  proceeding.  The 
solicitor  continued  tenant  for  four  years,  and  never  paid  a  sixpence 
of  rent.  Having  been  the  solicitor  to  the  committee  up  to  nearly 
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the  fourth  year  of  his  tenancy,  or  rather  to  the  end  of  the  third 
year,  he  was  about  the  third  year  dismissed,  but  continued  tenant 
for  a  year  afterwards.  The  question  is,  whether  there  having  been 
no  rent  received,  except  certain  sums  on  account  of  the  rent,  we 
can  do  otherwise  than  conclude  that  the  rent  was  lost  through  the 
default  of  the  committee  in  not  enforcing  payment.  The  only 
excuse  suggested  is,  that  they  were  accruing  costs  due  from  time  to 
time,  constituting  a  sort  of  set-off  against  the  payment  of  rent,  and 
that  on  this  accoimt  the  committee  abstained  from  proceeding 
against  the  tenant.  There  appear,  however,  to  be  no  costs  due, 
except  to  the  amount  of  98Z.,  which  the  lunatic's  representatives 
are  willing  to  allow  to  be  deducted.  With  this  exception,  and 
that  of  two  sums  of  1002.  and  79/.  paid  on  account,  the  whole  rent 
is  lost.  No  other  conclusion  can  be  arrived  at  than  that  this  loss 
has  arisen  because  the  committee  was  wanting  in  that  vigilance 
which  the  Court  is  entitled  to  expect,  and  is  bound  to  require  from 
one  holding  that  fiduciary  situation.  I  am  extremely  grieved  that 
guch  is  the  result  at  which  I  am  compelled  to  arrive ;  but,  con- 
sidering how  important  it  is  to  watch  the  conduct  of  persons 
undertaking  the  care  of  those  who,  by  the  visitation  of  God,  are 
incapable  of  taking  care  of  themselves,  there  is  no  other  course  to 
be  taken  than  to  charge  the  estate  of  the  committee  with  the  whole 
amount  of  3952.,  giving  credit  for  1792.,  ^ adding  another  year's 
rent,  and  deducting  from  it  98Z. 

The  Lord  Justice  Knight  Bruce  concurred. 


♦SPARROW    V.    The    OXFORD,    WORCESTER,    AND    *94 
WOLVERHAMPTON  RAILWAY  COMPANY.^ 

1852.    May  8,  4.    Before  the  Lords  Justices. 

Tlie  gpecial  Act  of  a  railway  company  incorporated  so  much  of  the  Lands  Clauses 
Consolidation  Act  as  was  not  inconsistent  with  it  It  also  proyided  that  such 
parts  of  the  line  as  passed  through  a  certain  specified  piece  of  land  should  be 
arched  oyer,  so  as  to  afford  to  the  owner  a  communication  between  the  sey- 
ered  portions.    Bdd,  that  this  provision  was  not  inconsistent  with  and  there- 


>  S.  C,  9  Hare,  iS6. 
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fore  did  not  exdade  the  operation,  of  §  92  of  the  Landa  Clauaes  Consolidation 
Act,  which  provides  that  no  party  shall  be  required  to  sell  part  of  a  numa- 
factory  if  he  shall  be  able  and  willing  to  sell  the  whole. 

Land  included  in  the  same  wall  with  tin-plate  works,  and  used  for  the  deposit  of 
ashes  from  the  works:  Hdd^  to  be  part  of  a  manufactory  within  the  92d 
section  of  the  Lands  Clauses  Consolidation  Act,  although  the  two  portions  of 
the  property  were  separated  by  a  road  over  which  a  stranger  had  a  right  of 
way.* 

Where  a  company  had  given  notice  to  take  part  of  a  manufactory,  and  were 
required  to  take  the  whole  under  the  above  section :  Held,  that  they  could 
not  escaf^e  from  the  necessity  of  so  doing  by*  changing  their  plan,  and  passing 
under  the  part  comprised  in  their  notice  by  a  tunnel,  whether  such  a  pro- 
ceeding would  amount  to  takbg  a  part  of  the  manufactory  or  not.* 

Semble,  that  it  would  amount  to  taking  a  part  of  the  manufactory.' 

This  was  an  appeal  from  the  re^sal  of  a  motion  for  an  injuno- 
tion  by  Vice-Chancellor  Turner. 

The  defendants  were  a  railway  company,  incorporated  under 
an  Act  enacting  (among  other  things)  that  the  provisions  of  the 
Lands  Clauses  Consolidation  Act,  1845,  should  form  part  of  it,  so 
far  as  the  same  were  applicable  and  were  not  inconsistent  with  the 
provisions  of  the  special  Act. 

On  the  25th  of  June,  1851,  the  defendants  gave  the  plaintiff 
notice  that  they  required  part  of  his  land  for  the  purposes  of  their 
railway  in  pursuance  of  their  Act. 

Thereupon  the  plaintiff  informed  them  that  the  land  required 
by  their  notice  was  part  of  a  manufactory,  and  that  he  declined 
to  sell  a  part  of  it  only,  but  was  able  and  willing  to  sell  the  whole. 
On  the  12th  of  August,  1851,  the  defendants  caused  the  piece  of 
land  required  by  them  to  be  valued,  and  delivered  to  the  plaintiff 
a  bond  for  500Z.,  paying  a  like  sum  into  Court,  as  directed  by  the 
Lands  Clauses  Consolidation  Act,  1845. 

>  See  Barker  «.  North  Staffordshire  Railway  Co.,  5  Railway  Cases,  401,  419 ; 
Grosvenor  v,  Hamstead  Junction  Railway  Co.,  1  De  G.  &  J.  461 ;  Fumiss  v. 
Midland  Railway  Co.,  L.  R.  6  £q.  473. 

»  See  2  Redfield,  Railway  (3d  ed.)  367-369 ;  King  r.  The  Wycombe  Railway 
Co.,  6  Jur.  N.  S.  239;  S.  C,  28  Beav.  104;  Gardner  o.  Charing-Cross  Rail- 
way Co.,  2  J.  &  H.  248 ;  S.  C.  S  Jur.  N.  S.  161 ;  Pinchin  «.  The  London  and 
Blackwall  Railway  Co.,  6  De  G.,  M.  &  G.  851 ;  Cole  v.  The  West  London  and 
Crystal  Palace  Railway  Co.,  27  Beav.  242;  Alexander  v.  The  Crystal  Palace 
Railway  Co.,  30  Beav.  666 ;  Fergusson  o.  The  London  and  Brighton  Railway 
Co.,  33  Beav.  103 ;  Pulling  v.  The  London,  Chatham,  and  Dover  Railway  Co., 
83  Beav.  644;  Hedges  v.  The  Metropolitan  Railway  Co.,  28  Beav.  109. 

'  See  Ramsden  v.  Manchester,  &c.,  Railway  Co.,  1  Exch.  723. 
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*  The  present  suit  was  then  instituted  to  restrain  the  com-  *  95 
pany  from  interfering  with  the  land  without  taking  the  whole. 

On  the  appeal  motion  coming  on,  it  was  arranged  that  it  should 
stand  over  in  order  that  the  cause  might  be  heard  with  it  upon 
the  affidavits  alreadj  filed,  and  others  to  be  filed  within  a  limited 
time,  each  party  filing  his  own  affidavits  without  seeing  those  of 
his  adversary.  To  save  expense  and  delay  their  Lordships  con- 
sented to  hear  the  cause  themselves  in  the  first  instance.  The 
cause  now  came  on  to  be  heard  accordingly.  Among  the  addi- 
tional evidence  were  affidavits  on  the  part  of  the  defendants  that 
they  could  and  were  prepared  and  intended  to  carry  the  part  of  their 
line  which  traversed  the  land  comprised  in  their  notice  through  a 
tunnel,  so  as  to  avoid  in  any  manner  disturbing  or  interfering 
with  the  plaintiff's  works  or  manufactory. 

The  other  facts  of  the  case,  as  well  as  the  material  provisions 
of  the  special  Act,  will  be  foimd  in  the  report  in  the  Court  below,  (a) 
and  their  Lordships'  judgments. 

Sir  W.  P,  Woodj  Mr.  Malins^  Mr.  Shapter^  and  Mr.  Gray^  for 
the  plaintiff.  —  First,  the  time  for  exercising  the  parliamentary 
powers  has  expired.  And  although  it  may  have  been  recently  held 
that  a  notice  on  the  part  of  the  company  is  such  a  contract  as  will 
prevent  the  time  from  running,  yet  here  assuming  a  contract  to 
have  been  entered  into  by  the  notice,  the  plaintiff's  counter-notice 
rendered  it  a  mere  conditional  contract,  and  the  election  of  the  de- 
fendants not  to  comply  with  the  counter-notice  determined 
the  contract  created  by  the  original  notice,  so  that  *  there  *  96 
was  really  no  binding  contract  when  the  time  Expired,  which 
distinguishes  this  case  from  those  cited- below. 

Secondly,  If  this  should  be  otherwise  held,  the  defendants  can- 
not take  part  of  the  land  without  the  rest,  for  it  is  all  one  manu- 
iactory,  and  it  is  not  necessary  for  this  purpose  that  it  should 
consist  entirely  of  buildings.  Barker  v.  North  Staffordshire  Mail" 
way  Company,  (i)  It  was  all  within  one  wall  when  the  Act 
passed,  and  was  used  for  purposes  connected  with  the  plaintiff's 
works.  And  it  is  now  covered  with  buildings,  and  was  so  when 
the  notice  was  given,  which  is  the  proper  time  for  ascertaining 
whether  it  came  within  the  word  "  manufactory."    With  regard 

(a)  9  Hare,  486.  (6)  2  De  G.  &  S.  65. 
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to  the  new  case  now  for  the  first  time  made  as  to  making  the 
line  in  a  tunnel,  we  reserve  our  answer  to  it  till  it  is  brought 
forward  in  argument. 

They  also  cited  JReg.  v.  London  and  SouthrWestem  Railway 
Company^  (a)  and  Reg.  v.  London  and  Oreenmch  Railway  Oonir 
pany.  (6) 

The  Lord  Justice  Knight  Bruce  referred  to  Taylor  v.  Clenh 
son.  (<?) 

Mr.  BetheUj  Mr.  Rolt,  Mr.  WUleSy  and  Mr.  W.  Bovill,  for  the 
defendants.  —  As  to  the  expiration  of  the  time,  that  question  is 
set  at  rest  by  the  recent  decisions  at  law. 

With  regard  to  the  other  part  of  the  argument,  it  depends  en- 
tirely on  the  question  whether  the  92d  section  of  the  Lands 
*  97  Clauses  Consolidation  Act  is  incorporated  *  into  the  special 
Act.  Now  by  the  terms  of  the  latter  this  will  not  be  the  case 
if  there  is  any  inconsistency  between  its  provisions  and  those  of 
the  92d  section  of  the  general  Act.  On  looking  at  the  special  Act 
the  utmost  inconsistency  appears. 

[They  proceeded  minutely  to  discuss  the  clauses  referred  to,  and 
they  also  referred  to  a  petition  which  the  plaintiffs  had  presented 
to  the  House  of  Lords  against  the  bill,  urging  that  if  passed  as 
then  framed  it  would  exclude  the  petitioners  from  the  benefit  of 
the  92d  section  of  the  Lands  Glauses  Consolidation  Act ;  but  these 
parts  of  their  argument  are  so  fully  stated  in  the  judgment  that  it 
is  unnecessary  here  to  state  them  in  any  greater  detail.] 

Even  granting  that  the  92d  section  might  apply,  still  the  piece 
of  land  in  question  cannot  be  regarded  as  having  been  part  of  the 
manufactory  when  the  special  Act  passed.  It  was  not  built  upon, 
and  was  separated  from  the  buildings  of  which  the  manufactory 
consisted  by  a  road,  over  which  strangers  had  a  right  of  passing, 
and  it  is  not  pretended  that  any  kind  of  manufacture  was  produced 
upon  it  when  the  Act  passed.    This  being  so,  it  was  not  within 

(a)  12  Q.  B.  776.  (6)  2  Gale  &  D.  444. 

(c)  3  BaUway  Cases,  90 ;  2  Q.  B.  97S ;  II  CI.  &  Fia.  610. 
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the  power  of  the  plaintiffs  by  proceedings,  ex  post  f  acta  j  to  bring  it 
within  the  provisions  of  the  Act.  They  could  not  change  the 
nature  of  the  property  to  the  prejudice  of  the  company. 

[The  Lord  Justice  Knight  Bruce.  —  Is  it  not  a  serious  propo- 
sition that  a  man  cannot  deal  with  his  property  at  his  pleasure 
after  the  passing  of  the  Act  ?] 

His  ownership  is,  during  the  period  for  which  the  compulsory 
powers  of  such  Acts  are  in  force,  considerably  modified  by 
fliose  powers.  He  may,  perhaps,  if  he  contemplates  *  chang-  *  98 
ing  the  nature  of  the 'property  and  founding  a  claim  upon 
that  change,  acquire  some  equity  by  requiring  the  company  to 
exercise  within  a  reasonable  time  the  option  which  the  legislature 
has  given  them.  But  nothing  of  the  kind  was  done  here.  He 
cannot  after  the  pacing  of  such  an  Act  make  a  house  over  part  of 
the  line,  and  say  that  it  is  a  house  within  the  meaning  of  the  Act. 
He  cannot  take  away  any  power  from  the  company  which  their 
Act  gives  them. 

But  the  whole  difficulty  is  avoided  by  the  course  now  proposed 
to  be  taken.  By  carrying  the  line  through  a  tunnel,  no  part  of 
the  manufactory  will  be  taken.  Although  the  tunnel  may  be  part 
of  the  land,  it  can  be  no  part  of  the  manufactory.  It  could  at 
flie  utmost  "  injuriously  affect "  the  manufactory.  Now  although 
there  are  several  provisions  of  the  general  Act  applicable  to  cases 
where  property  is  not  taken,  but  is  only  "  injuriously  affected," 
stiU  such  cases  are  not  within  the  92d  section,  which  is  confined 
to  those  in  which  the  property  is  actually  takeh. 

Sir  W.  P.  Wood  was  not  called  upon  to  reply. 

The  Lord  Justice  Lord  Cranworth.  —  We  do  not  think  it 
necessary  to  delay  giving  judgment  in  this  case,  the  principal 
questions  argued  having  been  under  our  consideration  on  the 
former  discussions,  and  being  therefore  not  new  to  us.  The  bill 
was  filed  on  the  10th  of  September,  1852.  Its  object  was  to  ob- 
tain an  injunction,  restraining  the  defendants,  the  Oxford,  Worces- 
ter, and  Wolverhampton  Railway  Company,  from  entering  upon 
or  taking  possession  of  certain  pieces  of  land  required  by  them,  in 
a  notice  which  they  gave  on  the  25th  June,  1851,  and  from  pro- 
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ceeding  to  take  measures  to  acquire  these  pieces  of  land  by 

*  99    compulsory  *  purchase.     The  plaintiffs  are  owners  or  parties 

interested  in  a  large  tin-plate  manufactory  at  Wolverhamp- 
ton, and  it  appears  that  one  of  them  had  purchased  the  manu- 
factory from  a  person  of  the  name  of  Henderson,  about  three  or 
four  years  ago,  shortly  before  the  time  when  the  Oxford,  Worces- 
ter, and  Wolverhampton  Railway  (Deviation)  Act,  11  &  12  Vict.  c. 
133,  obtained  the  royal  assent,  as  it  did,  on  the  14th  of  August, 
1848. 

Soon  after  the  purchase,  the  land  having  been  left,  as  I  collect, 
in  rather  a  dilapidated  state,  the  plaintiffs  improved  it,  and  added 
some  buildings,  which  are  situate  upon  the  line  of  the  projected 
railway.  The  company  took  no  steps  with  reference  to  the  land 
which  they  required  for  this  portion  of  their  intended  line,  until 
the  25th  of  June,  1851,  nearly  three  years  after  the  royal  assent 
was  given  to  their  bill,  and  almost  at  the  expiration  of  the  time 
during  which  they  had  a  power  by  compulsory  process  of  taking 
land.  On  the  25th  of  June,  1851,  they  gave  notice  to  the  plain- 
tiffs, in  the  form  prescribed  by  the  Lands  Clauses  Consolidation 
Act,  that  their  railway  would  pass  through  the  plaintiffs'  lands, 
and  that  19^  perches  would  be  required  by  the  company ;  that  it 
was  their  intention  to  take  the  same,  and  contract  for  it ;  and  they 
thereby  offered  to  contract  for  the  purchase  of  the  plaintiffs'  in- 
terest therein,  and  for  compensation  for  consequential  damages. 
The  plaintifls,  upon  the  receipt  of  that  notice  from  the  company, 
delivered  a  counter-notice,  claiming  that  if  the  company  took  the 
piece  of  land  which  they  proposed  to  take  (and  which  constituted 
a  small  portion  only  of  what  I  will  at  present  call  their  manufac- 
tory), then  they  would  require  the  company  to  take  the  whole  of 
the  same  manufactory ;  and  they  stated  themselves  to  be  willing 
to  sell  and  convey  the  whole  of  the  n^anufactory  to  the  company ; 
and  they  claimed  in  respect  thereof  and  for  compensation 

♦  100    *  and  damages  60,000Z.,  exclusive  of  any  claim  of  a  person 

named  Henry  Crane,  in  respect  of  a  grant  to  him  by  the  plain- 
tiffs of  a  right  to  use  a  certain  road,  forming  part  of  the  manufactory. 
This  notice,  they  contend,  was  justified  by  the  92d  section  of  the 
Lands  Clauses  Consolidation  Act,  1849,  providing  that  no  person 
shall  be  required  to  sell  or  convey  a  part  only  of  any  house  or 
other  building  or  manufactory  if  such  person  be  willing  and  aWe 
to  sell  and  convey  the  whole  thereof.  The  company  disputed  their 
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obligation  to  take  the  whole,  and  contended  that  they  were  entitled 
to  take  a  part  only,  which  was  included  in  their  notice ;  namely, 
about  19  perches. 

In  this  state  of  things,  on  the  10th  September,  1851,  the  plain- 
tifis  filed  their  bill  for  an  injunction  to  restrain  the  defendants 
(the  company)  from  proceeding  to  take  a  part  without  taking  the 
whole.  An  application  was  made,  shortly  after  the  bill  was  filed, 
to  Sir  Geoboe  Turner,  to  obtain  an  interim  injunction ;  but  his 
Honor  did  not  grant  that  injunction,  thinking  that  the  92d  section 
of  the  Lands  Clauses  Consolidation  Act,  1845,  was  not  incorpor- 
ated with  the  company's  Act.  There  were  also  other  grounds 
upon  which  he  refused  the  injunction. 

The  plaintifis  appealed,  and  the  case  was  argued  before  us  at 
considerable  length  in  the  month  of  February  last.  At  that  time 
all  we  had  to  decide  was,  whether  a  sufficient  case  was  established 
to  make  it  expedient  that,  until  the  cause  could  be  heard,  the 
defendants  should  be  restrained  from  doing  what  they  were  pro- 
posing to  do,  and  that  the  matter  should  be  left  in  statu  quo  till 
the  cause  was  heard.  We  thought  that  such  a  primd  facte  case 
was  made  out,  and  we  granted  an  interim  injunction ;  and 
at  the  same  time,  *  upon  the  application  of  the  parties,  we  *  101 
gave  them  facilities  for  having  the  cause  heard  speedily, 
both  sides  agreeing  that,  instead  of  examining  witnesses,  each 
party  should  make  what  affidavits  he  thought  fit,  and  that  those 
affidavits  should  be  treated  as  evidence  in  the  cause,  so  that  the 
cause  might  be  set  down  speedily  to  be  heard  before  us. 

This  was  accordingly  done,  and  the  question  is  whether  or  not 
the  plaintiffs  have  now  on  the  hearing  entitied  themselves  to  the 
relief  which  they  ask.  There  were  two  main  questions  for  con- 
sideration ;  one  a  question  of  fact,  the  other  a  question  of  law. 
The  question  of  fact  was,  whether  that  which  the  defendants  pro- 
posed to  take  did,  within  the  meaning  of  the  Act,  constitute  a  part 
of  the  manufactory.  The  question  of  law  was,  supposing  the 
land  to  constitute  part  of  the  manufactory,  were  the  defendants 
enabled  to  take  it  without  taking  the  whole  ? 

The  question  of  fact  ought,  perhaps,  in  strictness  to  be  described 
as  a  mixed  question  of  law  and  fact.  What  the  defendants  pro- 
posed to  take  was  a  certain  piece  of  land,  which,  at  the  time  the 
Act  passed,  was  not  covered  with  buildings,  though  it  was  within 
the  wall  of  that  which  is  called  the  manufactory.  •  Soon  after  the 

[79] 


♦  101  CASBB  IN  CHANCERY. 

passing  of  the  Act  (the  plaintiiis  having  made  their  purchase  just 
before  the  Act  passed)  considerable  additional  buildings  were  put 
upon  that  piece  of  land,  the  greater  portion  of  which  was  vacant 
at  the  time  the  Act  passed.  There  can  be  no  doubt  but  that  these 
additional  buildings  constitute  part  of  the  manufactory  in  the 
strictest  sense.  But  then  it  was  contended  that  what  was  to  be 
looked  at  was,  not  the  state  of  matters  when  the  company  pro- 
ceeded to  take  the  land,  but  the  state  of  the  property  at  the  time 
when  they  gave  the  notice ;  and  it  was  said,  that  at  that  time 
those  buildings  did  not  exist;  that  at  that  time  it  was 

*  102    *  vacant  ground,  —  within  the  wall,  it  is  true,  of  the  manu- 

factory,—  but  not  having  any  manufacturing  process  carried 
on  upon  it,  and  therefore  not  constituting,  within  the  meaning  of 
the  Act,  part  of  the  manufactory. 

We  do  not  think  it  necessary  to  decide  the  question,  whether 
the  state  of  the  property  at  the  time  the  Act  passed,  or  its  state 
at  the  time  when  the  land  was  taken  by  the  company,  is  to  be  re- 
garded. We  do  not  consider  it  necessary  to  discuss  that  question, 
because  we  are  both  of  opinion  that  this  was  part  of  the  manu- 
factory at  the  time  when  the  Act  received  the  royal  assent.  In 
such  questions  there  may  be  nice  distinctions ;  and  it  may  be 
difficult  sometimes  to  say  on  which  side  of  the  line  a  particular 
piece  of  land  or  a  particular  building  lies.  But  we  do  not  feel 
ourselves  driven  to  any  refined  distinction  in  this  case ;  because, 
looking  at  the  model  before  us,  which  we  assume  to  be  an  accu- 
rate representation,  there  seems  to  be  very  little  of  vacant  space 
within  the  wall.  I  can  easily  believe  what  one  or  two  of  the  wit- 
nesses say,  viz.,  that  they  were  always  pressed  for  room,  in  order 
to  have  a  place  where  they  might  deposit  their  rubbish  and  the 
scorisB  that  came  from  the  furnaces.  The  manufactory  could  not 
go  on  without  that,  any  more  than  it  could  go  on  without  the 
furnace  itself  The  piece  of  ground  proposed  to  be  taken  was 
absolutely  necessary  as  a  place  for  the  deposit  of  rubbish  and 
scoriffi,  and  it  seems  to  me,  and  to  my  learned  brother,  to  be  clear 
that,  in  this  case,  every  thing  included  within  the  wall  constituted 
at  the  time  of  the  passing  of  the  Act  part  of  the  manufactory. 

This  disposes  of  the  question  of  fact  in  favour  of  the  plaintiffs  ; 

and  then  arises  the  question  of  law,  that  is,  assuming  that  the 

land  proposed  to  be  taken  constitutes  part  of  the  manufac- 

*  103    tory,  are  the  defendants,  or  are  they  *  not,  bound  to  take 
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the  whole  of  the  manufactory  ?  That  depends  upon  the 
question  of  law  whether  or  not  the  92d  section  of  the  Lands 
Clauses  Consolidation  Act  was  or  was  not,  expressly  or  impliedly, 
incorporated  into  the  special  Act,  (11  &  12  Vict.  c.  133.)  Now, 
the  second  clause  of  the  special  Act  says,  ^^  Be  it  enacted,  that 
the  provisions  of  the  Lands  Clauses  Consolidation  Act,  1845,  shall, 
so  far  as  the  same  are  applicable  and  are  not  inconsistent  with  the 
provisions  hereinafter  contained,  be  incorporated  with  and  form 
part  of  this  Act."  What  was  contended  was,  that  the  92d  section 
was  inconsistent  with  the  provisions  thereinafter  contained ;  and 
it  is  upon  that  point  that  we  have  had  the  greatest  pressure  upon 
our  minds,  because  it  appears  to  have  been  the  opinion  of  a  Judge 
of  the  highest  eminence,  and  for  whom  we  both,  and  all  the  pro- 
fession, feel  the  most  profound  respect,  that  the  92d  section  was 
not  incorporated  in  the  special  Act.  Therefore  we  have  felt  very 
diffident  as  to  the  view  which  we  have  taken.  But  with  all  respect 
for  that  opinion,  we  have  come  to  the  conclusion  that  there  was 
nothing  in  any  of  the  subsequent  provisions  inconsistent  with  the 
notion  of  the  92d  section  being  incorporated  in  that  Act. 

I  will  proceed  shortly  to  consider  what  are  the  grounds  on 
which  it  was  contended  here,  and  before  the  Vice-Chancellor,  that 
the  92d  section  is  inconsistent  with  the  special  Act.  They  all 
appear  to  involve  the  assumption  that  the  92d  section  is  impera- 
tive, so  that  in  all  cases  the  company  must  take  the  whole  man- 
n&ctory,  if  they  take  part  of  it.  But,  according  to  the  92d 
section,  they  need  only  take  it  if  the  other  party  requires  it  to  be 
taken.  It  would  have  been  the  height  of  injustice  to  enact  that  in 
all  cases  they  must  take  it  in  invitum.  The  owners  of  the  manu- 
factory might  say  in  many  cases,  '^  It  is  quite  immaterial 
•  whether  you  take  the  whole  or  not."  In  sych  cases  the  *  104 
company  are  not  bound^  to  take  the  whole.  It  seems  to 
me  that  the  whole  argument  on  the  part  of  the  defendants  has 
proceeded  on  this  fallacy ;  for  when  one  looks  at  the  different 
arguments  which  have  been  deduced  from  the  12th,  13th,  and 
14th  sections  of  the  special  Act,  and  considers  at  the  same  time 
the  92d  section  of  the  general  Act  as  providing,  not  that,  under  all 
circumstances,  the  land  must  be  taken,  but  only  that  it  must  be 
taken  if  the  owner  of  the  manufactory  requires  it  to  be  taken,  all 
Uie  difficulty  seems  to  vanish,  as  will  appear  when  we  consider 
these  arguments  in  detail. 
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The  13th  section,  which  was  mainly  relied  on^  has  enactments 
to  this  effect.  It  appears  that  a  gentleman  of  the  name  of  Crane 
was  the  owner  of  land  adjoining  to  this  manufactory,  and  that  by 
arrangement  between  the  plaintiff  and  Mr.  Crane,  for  their  com- 
mon convenience,  there  was  to  be  a  side  Une  or  private  railway, 
that  was  to  run  on  for  a  considerable  way  down  to  the  west,  so  as 
to  join  not  this  railway,  but  the  Stour  Valley  Railway.  The  13th 
section  enacted,  that  such  part  of  the  railway,  by  that  Act  author- 
ized to  be  made,  as  should  pass  through  any  of  the  several  plots, 
pieces,  or  parcels  of  land  in  the  parish  of  Wolverhampton,  &c.,  num- 
bered 159, 160, 161,  and  162,  on  the  plan,  and  so  much  of  the  piece 
of  land  numbered  158  as  was  thereinafter  defined  (that  is,  those 
pieces  of  land  for  which  this  side  line  or  private  railway  was  to 
be  formed),  should  be  arched  or  covered  over ;  and  that  such  arch- 
ing or  covering  should  be  continued  in  such  manner  and  of  such 
strength  as  should  make  it  sufficient  to  bear  and  carry  over  and 
upon  the  same  a  branch  railway  or  branch  railways  to  be  worked 
by  horse  power ;  and  in  case  the  owner  or  owners  for  the  time 
being,  and  other  parties  interested  in  the  said  plots,  pieces, 
*  105  or  parcels  *  of  land,  and  the  said  company,  should  differ  as 
to  the  manner  of  constructing,  or  as  to  the  strength  of  such 
arching  or  covering,  the  same  should  be  settled  by  ai*bitration,  in 
manner  prescribed  by  the  Railways  Clauses  Consolidation  Act, 
1845,  with  respect  to  the  settlement  of  disputes  by  arbitration. 
Now  the  argument  was,  that  that  provision  is  inconsistent  with  the 
notion  that  the  company  should  take  the  whole  of  the  manufac- 
tory, because  in  that  case  the  side  railway  would  in  truth  be  their 
own  railway,  and  they  might  deal  with  it  as  they  thought  fit.  But 
there  are  two  answers  to  that  argument;  first,  that  the  railway 
company  might  not  be  called  upon  to  take  the  whole  manufactory, 
in  which  case  this  provision  would  secure  to  the  plaintiffs  the 
benefit  proposed ;  and,  secondly,  that  this  side  line  or  private  rail- 
way was  not  for  the  exclusive  benefit  of  the  plaintiffs,  one  other 
proprietor  at  least,  namely,  Mr.  Crane,  being  interested  in  it. 
Whether  any  other  persons  were  or  were  not,  is  immaterial, 
because  the  provision  in  the  13th  section  was  absolutely  necessary 
to  secure  Mr.  Crane's  rights.  Therefore  it  seems  to  me  that  there 
is  nothing  whatever  inconsistent  with  the  13th  section  of  the 
special  Act  in  supposing  that  the  92d  section  of  the  general  Act 
was  to  have  its  full  operation. 
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Wifli  regard  to  the  14th  section,  it  is  thereby  enacted,  "  that 
flie  owner  or  owners  for  the  time  being  of  the  said  several  plots, 
pieces,  or  parcels  of  land,  kstlj  hereinbefore  mentioned,  and  all 
other  persons  interested  therein,  shall  have  and  enjoy  the  same 
powers,  rights,  privileges,  easements,  and  authorities  over,  above, 
and  upon  the  upper  surface  of  the  said  arching  or  covering,  includ- 
ing the  power  of  making,  maintaining,  and  working  the  said 
branch  railway  or  railways,  to  be  worked  by  horse  power  as  afore- 
said, over  and  upon  the  said  arching  or  covering,  as  the 
said  owner  or  owners,  or  other  persons,  now  have  *and  *106 
enjoy,  in,  upon,  and  over  the  same  several  plots."  "  Pro- 
vided always,  that  the  said  owner  or  owners,  or  other  persons, 
shall  not  be  at  liberty  to  erect  upon  the  said  arching  or  covering 
any  buildings,  without  the  consent  in  writing  of  the  said  com- 
pany.'' Now  it  is  argued  that  this  14th  section  shows  it  to  be 
impossible  to  consider  the  92d  section  of  the  general  Act  incorpo- 
rated into  the  special  Act  for  this  reason.  The  private  railway, 
it  is  said,  would  run  over  the  company's  railway ;  and  therefore 
the  company  were  interested  in  seeing  that  nothing  should  be  done 
to  damage  them.  But,  it  is  asked,  why  stipulate  for  that,  if  the 
company  itself  is  to  become  the  proprietor  of  the  manufactory, 
as  an  adjunct  to  which  the  private  railway  is  to  be  erected  ?  The 
same  answer  applies  to  this  as  to  the  argument  on  the  13th  sec- 
tion. It  is  true  that  the  company  may  become  the  proprietors  of 
ike  private  railway,  and  in  that  case  this  clause  would  become 
superfluous.  But  in  the  event  of  their  not  being  required  to  take 
the  whole  manufactory,  then  such  a  stipulation  is  necessary. 

Then  again  Mr.  Willes  has  particularly  directed  our  attention 
to  the  12th  section,  which  he  says  is  inconsistent  with  the  notion 
that  the  92d  section  of  the  general  Act  was  part  of  this  Act.  The 
12th  section  relates  to  certain  properties,  numbered  respectively 
90,  91, 130, 131,  and  140  (being,  as  I  will  assume  for  the  present, 
all  of  them  either  houses  or  manufactories,  or  something  that 
would  come  within  the  scope  of  section  92  of  the  general  Act). 
It  enacts  that  the  company  shall  and  they  are  thereby  required  to 
purchase  all  these  properties,  being  all  included  within  the  line  of 
deviation,  but  not,  apparently,  according  to  the  parliamentary  plan, 
properties  that  would  be  taken,  unless  there  should  be  a  deviation 
from  the  intended  line  of  railway.  It  is  asked,  for  what  pur- 
pose was  it  necessary  to  enact  that  these  particular  *  man-    *  107. 
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ufactories  should  be  taken,  when  the  92d  section,  if  incor- 
porated into  the  Act,  would  have  effected  all  that  was  required  ? 
The  answer  is,  that  the  92d  secticm  only  gives  authority  to 
the  owner  of  a  manufactory  to  insist  upon  the  whole  being 
taken,  if  any  part  is  taken;  whereas  this  enactment  positively 
stipulates  that  the  whole  of  the  properties  numbered  90,  91, 130, 
131,  and  140  shall  be  taken.  It  is  obvious,  on  looking  at  the  plan, 
that  as  to  a  large  portion  of  this  property,  the  stipulation  must 
have  been  introduced  to  prevent  opposition  on  the  part  of  the 
owners  of  these  properties,  because  they  cannot  all  be  used  for 
the  purpose  of  the  railway.  They  are  all  out  of  the  line  that  was 
contemplated,  though  within  the  line  of  deviation.  It  is  sufficient 
for  the  purposes  of  the  present  argument  to  say  that  it  is  a  per- 
fectly different  enactment  from  the  92d  section  of  the  general  Act, 
which  does  not  say  that  you  shall  take  every  manufactory  that  is 
within  your  line  of  deviation ;  but  only  that  if  you  take  a  part  of 
the  manufactory,  you  shall,  if  the  owner  wishes  it,  take  the  whole 
of  the  manufactory.  What  is  enacted  by  this  12th  section  is  dif- 
ferent ;  namely,  that  with  regard  to  several  manufactories  within 
the  line  of  deviation,  but  not  probably  in  the  line  that  will  be 
touched  by  the  railway,  you  shall  take  and  pay  for  those,  whether 
you  use  them  or  not.  This,  therefore,  also  wholly  fails,  as  a 
reason  for  inducing  us  to  suppose  that  the  92d  section  is  inconsist- 
ent with  the  provisions  of  this  Act. 

Another  argument  was  pressed  upon  us,  but  I  thought  at  the 
time  that  it  was  unfounded.  It  seems  that  the  plaintiffs  petitioned 
the  House  of  Lords,  that,  notwithstanding  the  introduction  of  the 
clause  as  to  the  private  railway,  the  bill  might  not  pass  into 
a  law.  It  is  said  that  on  that  occasion  they  represented  that  the 
effect  of  the  clause  would  be  that  they  could  not  insist  upon 
*  108  the  92d  *  section  of  the  general  Act.  If  they  did,  we  can- 
not of  course  be  bound  by  their  view  of  the  law,  and  the 
circumstance  of  their  opposition  is  a  strong  one  in  their  favour  on 
the  question  of  fact,  that  they  never  meant  to  consent  to  abandon 
the  right  to  insist  upon  the  whole  of  the  manufactory  being  taken, 
if  any  of  it  was  taken.  It  seems  to  me  that  this  circumstance,  so 
far  as  it  has  any  bearing,  is  rather  in  favour  of  the  plaintiffs  than 
against  them, 

That  being  the  state  of  the  case,  the  conclusions  at  which  we 
have  arrived  are,  that,  in  point  of  fact,  the  property  was,  at  the 
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tiine  when  the  company  gave  the  notice,  part  of  the  manufactory, 
and  that  the  92d  section  of  the  general  Act  entitles  the  owners  of 
the  remaining  part  of  that  manufactory  to  insist  upon  the  whole 
heing  taken. 

The  only  remaining  question  is  one  which  has  been  raised  now 
at  the  hearing  for  the  first  time ;  viz.,  that  although  the  company 
have  given  a  notice,  in  the  ordinary  way,  that  they  mean  to  take 
the  land,  they  are  now  entitled,  if  they  cannot  take  the  land,  to 
barrow  under  it,  by  making  a  tunnel  which  they  say  they  are  able 
and  willing  to  do,  without  taking  or  touching  any  part  of  the  sur- 
face. A  great  number  of  arguments  in  support  of  this  view  were 
urged  upon  us.  It  was  said,  suppose  the  manufactory  was  at  the 
top  of  a  hill,  and  you  were  burrowing  under  it  at  the  distance  of 
1000  feet,  are  you  then  taking  part  of  the  manufactory  ?  I  do 
not  feel  myself  called  upon  to  answer  that  question ;  but  if  I  were, 
I  should  incline  to  the  opinion  that  you  are,  on  the  principle  of  the 
maxim,  ^^  Cujus  est  solum  ejus  est  usque  ad  inferos."  Can  it  be 
said  that  if  you  were  an  inch  below  the  surface,  you  would 
not.  take  a  part  of  the  *  manufactory  ?  I  am  inclined  to  *  109 
think  that  however  deep  the  tunnel  was  made,  it  would  be 
within  the  enactment.^ 

I  do  not,  however,  think  that  question  arises,  because  here  is  a 
notice  to  take  the  land ;  and  upon  that  notice  the  company  were 
proceeding  to  take  it  in  the  ordiniary  way.  That  is  virtually  what 
was  contemplated  when  the  notice  was  given.  Moreover,  they  have 
given  a  bond,  under  the  85th  section  of  the  Lands  Glauses  Consoli- 
dation Act,  and  in  that  bond  they  have  recited  that  150Z.  has  been 
assessed  as  the  value  for  the  purchase  in  fee-simple  of  the  mes- 
suage, tenements,  hereditaments,  and  the  several  lands  mentioned 
in  the  notice,  and  numbered  161,  and  that  850/.  has  been  assessed 
as  the  value  for  severance.  It  is  obvious  that  what  was  meant 
was,  that  they  were  to  take  the  land,  and  pay  150/.  for  tlie  value 
of  the  land  and  building,  and  350Z.  for  the  inconvenience  occa- 
sioned by  the  severance.  That  is  the  way  in  which  they  put  it 
themselves;  and  I  cannot  but  come  to  the  conclusion  that  this 
scheme  of  proceeding  by  a  funnel  is  a  mere  afterthought.  Under 
their  notice,  the  defendants  must  take  the  land,  or  do  nothing. 

I  think,  therefore,  that  the  plaintiffs  are  entitled  to  the  relief 

*  See  Pbear,  Water,  2;   Angell,  Watercourses  (6th  ed.)«  §  5  and  note, 
S§  lUc,  1140;  Sparrow  v.  The  Oxford,  &c.,  Railway  Co.,  9  Haie,  436. 
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which  they  ask.  The  injunction  will  be  made  perpetual  in  the 
terms  in  which  it  was  made  before,  except  that  there  must  be  an 
undertaking  on  the  part  of  the  plaintiffs  to  make  a  good  title  to 
the  land,  and  to  execute  a  conveyance.  I  suppose  there  will  be  no 
difficulty  about  that.  If  they  have  not  a  good  title  to  the  manu- 
factory, they  cannot  be  able  and  willing  to  convey  it. 

The  Lord  Justice  Knight  Bruce.  —  Very  few  words  need  be 
added  by  me  to  what  has  been  said.    I  continue  to  take  a 

*  110  view  differing  from  a  *  judgment  which  I  hold  in  the  highest 

respect  and  estimation  as  to  the  effect  of  the  12th,  18th, 
and  14th  sections  of  the  special  Act.  I  am  of  opinion  that  the 
introduction  of  these  sections  does  not  exclude  the  application  or 
incorporation  of  the  92d  section  of  the  general  Act,  and  that, 
upon  the  undisputed  facts  of  the  case,  whether  the  state  of  the 
property  when  the  notice  of  the  intention  to  take  it,  or  its  state 
when  the  Act  was  passed,  is  regarded,  the  land  which  the  defend- 
ants require  is  part  of  the  plaintiffs'  manufactory,  within  the 
meaning  of  that  section. 

Observations  were  made  on  the  language  of  the  petition  which 
the  plaintiffs  presented  to  the  House  of  Lords.  The  allegations  in 
the  petition  may  have  been,  or  may  not  have  been,  accurate ;  but 
fraud  or  unfair  intention  upon  the  petitioners'  part  is  out  of  the 
case ;  and  it  is  not  pretended  that  they  amounted  to  contract. 
They  might,  by  possibility,  have  been  so  worded  as  to  amount  to  a 
representation  of  fact  or  intention,  from  which,  if  they  had  in- 
duced a  particular  line  of  conduct  on  the  part  of  those  to  whom 
they  were  made,  the  plaintiffs  would  not  have  been  allowed  to 
depart ;  but  I  am  of  opinion  that  the  case  cannot  be  put  so  high, 
and  that  there  is  no  evidence  that,  by  reason  of  any  thing  stated  in 
the  petition,  the  company  was  induced  to  adopt  any  line  of  con- 
duct rendering  the  plaintiffs'  present  contention  unfair  or  inequi- 
table. 

With  regard  to  the  design  now  said  to  be  practicable,  of  carry- 
ing the  railway  under  the  surface,  so  as  not  to  disturb  or  interfere 
with  the  plaintiffs'  manufactory,  one  sufficient  answer  has  been 
given,  independently  of  others  which  might  be  suggested  ;  and  it 
is  this,  that  the  notice  which  the  defendants  gave  was  a  notice  to 
purchase  merely  and  absolutely  the  fee-simple  of  the  land 

*  111   specified  *  in  it.    The  notice  (whether  it  amounts  to  an 
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aetaal  contract,  or  to  a  declaration  of  intention,  forbidden 
by  the  law  to  be  departed  from,  is  of  no  importance)  had  the 
eflfect  of  a  contract,  and  the  effect  of  giving  the  plaintiffs  a  right 
to  saj  that  the  lands  mentioned  in  the  contract  should  not  be 
taken,  should  not  be  used,  unless  upon  the  terms  that  if  the  plain- 
tiffs desired  to  sell  the  whole  the  defendants  should  purchase  the 
whole.  From  that  notice  the  defendants  are  not  entitled  to  recede.^ 
Substantially,  the  decree  must  be  for  the  plaintiffs,  and  I  believe 
that  Lord  Gbanwobth  agrees  with  me  in  thinking  that  the  defend- 
ants ought  to  pay  the  costs  of  the  suit,  including  the  costs  of  the 
original  motion  for  an  injunction. 


JONES  V.  BATTEN. 

1852.    December  8.    Before  the  Lords  Justices. 

Wbere  a  written  bill  for  an  iDJunction  has  been  filed  with  a  proper  stamp,  the 
requisite  printed  copy  may  be  filed  without  stamp,  and  both  ought  to  remain 
j^  on  the  file. 

By  the  sixth  section  of  the  Act  for  the  ImproTcment  of  the  Ju- 
risdiction in  Equity  (15  &  16  Vict.  o.  86),  the  clerk  of  records  and 
writs  may  receive  and  file  a  written  copy  of  (among  other  bills)  a 
bill  for  an  injunction,  on  the  undertaking  of  the  solicitor  to  file  a 
printed  copy  of  such  bill  within  fourteen  days ;  and  every  bill  so 
filed  shall  be  deemed  to  have  been  filed  at  the  time  of  filing  the 
written  copy. 

By  the  12th  section  of  the  Suitors  in  Chancery  Relief  Act  (15  & 
16  Vict.  c.  87),  it  is  enacted,  that  no  document  which  by  any  order 
is  required  to  have  a  stamp  shall  be  filed  unless  and  until  the  same 
shall  have  a  stamp  impressed  thereon. 

By  the  order  of  October  25, 1852,  art.  6,  it  is  directed  that 
the   fees    shall  be  payable  which  are  mentioned  *  in  the    *  112 
second  schedule  to  the  order,  by  means  of  stamps.    The 
second  schedule  has  this  item : 

"  Filing  any  bill  or  information £10    0." 

*  A  railway  company  having  given  notice  to  take  part  of  a  property,  and 
heing  required  to  take  the  whole,  may  abandon  their  notice  and  refuse  to  take 
any  part.    King  v.  Wycombe  Railway  Co.,  28  Beav.  104. 
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In  this  case  a  written  bill  for  an  injunction  had  been  filed  with 
a  proper  stamp.  On  the  solicitor  attending  within  the  fourteen 
days  to  file  the  printed  copy,  the  oflScer  declined  to  receive  it  with- 
out a  stamp. 

Application  was  then  made  to  the  Yice-Ohancellor  Turner,  that 
the  printed  copy  might  be  received  without  a  stamp.  His  Honor 
requested  that  the  matter  might  be  mentioned  to  the  Lords  Justices. 

Mr.  Preeling  now  made  the  application  accordingly. 

Their  Lordships  held  that  the  two  copies  formed  but  one  bill, 
and  that  the  second  or  printed  copy  was  not  a  document  required 
by  the  order  to  be  impressed  with  a  stamp. 

They  were  also  of  opinion  that  the  written  bill  must  remain  in 
the  oflSce  along  with  the  printed  copy,  so  as  to  preserve  evidence 
of  the  actual  time  of  filing  it. 


♦  118    ♦  In  the  Matter  of  The  NORTH  OF  ENGLAND  JOINT- 
STOCK  BANKING  COMPANY  and  of  The  JOINT- 
STOCK  COMPANIES  WINDING-UP  ACTS,  1848  and  1849, 

HOLME'S  CASE. 

1852.    May  8,  31.    June  1.    Before  the  Lord  Chancellor  Lord  St.  Leon- 
ards. 

By  the  terms  of  a  joint-stock  banking  company^s  deed  of  settlement,  it  was, 
among  other  things,  provided  that  nothing  in  the  deed  contained  should 
release  a  retiring  member  from  his  share  of  the  losses  sustained  by  the  com- 
pany up  to  the  period  of  his  retirement,  and  also  that  the  half-yearly  balance 
sheets  should,  as  between  shareholders,  be  binding  and  conclusive.  A.  B.,  a 
shareholder,  duly  transferred  his  shares,  and  the  two  balance  sheets  imme- 
diately preceding  the  transfer  showed  the  affairs  of  the  company  to  be  in  a 
prosperous  condition.  Four  months  after  the  transfer  the  bank  suspended 
payment,  and  upwards  of  three  years  after  that  time  an  order  was  obtained 
for  the  winding  up  of  the  company.  The  person  who  prepared  the  balance 
sheets  deposed  that  there  were  in  fact  considerable  losses  sustained  by  the 
company  in  the  two  years  preceding  the  transfer.  Hdd,  nevertheless,  and 
affirming  the  decisions  of  the  Master  and  the  Yice-Ohancellor,  that  A.  B.  was 
not  liable  as  a  contributory.* 

>  See  Caxton's  Case,  1  De  G.,  M.  &  G.  600 ;  Ex  parU  Stirling,  6  Irish  Ch. 
180 ;  Sutton's  Case,  3  De  G.  &  S.  262 ;  Cape's  Ex'rs'  Case,  2  De  G.,  M.  &  G. 
562;  Mahew's  Case,  5  De  G.,  M.  &  G.  837 ;  2  Lindley  Partn.  (Eng.  ed.  1860) 
1126,  1127. 
[88] 


holme's  case.  *  lis 

This  was  the  renewal,  on  the  part  of  the  official  manager  of  the 
aboye  company,  of  a  motion  which  had  been  refused  by  the  Vice- 
Chancellor  Knight  Bbucb,  on  the  29th  March,  1851.  The  object 
of  the  original  and  present  application  was  to  obtain  a  declaration 
that  Thomas  Holme  was  liable  as  a  contributory  in  respect  of  forty- 
eight  shares  for  all  losses  sustained  by  the  company  anterior  to  the 
21st  January,  1847,  the  day  on  which  he  transferred  the  forty- 
eight  shares  to  Mary  Aitchison. 

The  following  facts  of  tlie  case  are  extracted  from  the  judgment 
of  the  Master ;  — 

'^  Thomas  Holme  signed  the  deed  of  settlement  in  respect  of 
shares  amounting  to  thirty,  and  subsequently  he  acquired  eighteen 
other  shares.  On  the  21st  January,  1847,  he  transferred  these 
forty-eight  shares  to  Mary  Aitchison,  having  received  dividends  or 
profits  which  became  payable  up  to  that  day. 

*  "  The  sum  of  255/.  14«.  has  been  paid  by  Mary  Aitchi-  *  114 
son  on  account  of  the  calls  made  under  this  reference,  and 
Samuel  Hedley,  by  his  affidavit,  swears  ^  that  he  has  been  informed, 
and  he  believes  that  Mary  Aitchison  is  totally  unable  to  make  any 
fiiriher  payment  on  account  of  the  said  calls,  or  either  of  them.' 
Under  these  circumstances,  the  official  manager  applies  to  include 
the  transferor,  Thomas  Holme,  as  liable  to  losses  under  the  pro- 
vision in  the  26th  article  of  the  deed,  that '  nothing  in  this  article 
contained  shall  extend,  or  be  construed  to  extend,  to  release  the 
previous  holder  of  shares,  so  forfeited  or  transfen*ed  as  aforesaid, 
from  his  proportion  of  the  losses,  if  any,  sustained  by  the  company 
up  to  the  period  of  his  ceasing  to  be  such  holder  of  shares.'  In  Haw- 
thom^s  OasBj  (a)  he  was  included  in  the  list  as  liable  in  respect  of 
losses,  if  any,  sustained  by  the  company,  up  to  the  period  of  his 
ceasing  to  be  a  holder  of  shares ;  but  in  the  present  case,  Mr. 
Holme  resists  being  included  at  all,  upon  the  ground  that,  at  the 
time  he  ceased  to  be  a  shareholder,  the  company  had  not  incurred 
any  losses,  and  in  support  of  that  proposition  he  relies  upon  the 
reports  of  the  directors,  and  mainly  upon  two  balance  sheets. 
One  is  for  the  year  ending  the  81st  of  December,  1845,  by  which  it 
is  made  to  appear  that  there  was  profit  for  that  year  amounting  to 
9773/.  1*.  lid.,  out  of  which  a  half-year's  dividends,  amoimting  to 
3732/.  lis.  3c2.,  were  paid.    The  other  is  for  the  year  ending  3l8t 

(a)  1  Mac.  A  G.  49. 
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of  December,  1846,  by  which  it  is  made  to  appear  that  there  was 

profit  for  that  year  amounting  to  12,421/.  10«.  4^.,  out  of  which  a 

half-year's  dividends,  amounting  also  to  87322. 148.  8e2.,were  paid. 

It  is  argued  on  behalf  of  Mr.  Holme,  that  these  balance 

*  116    sheets  are  by  the  terms  of  the  deed  of  settlement  *  con- 

clusive as  to  the  state  of  affairs  of  the  bank  at  the  con- 
clusion of  the  years  1845  and  1846.  The  official  manager  insists 
that  they  are  not  conclusive,  and  that  he  has  a  right  to  show  that 
in  fact  the  company,  on  and  prior  to  the  21st  May,  1847,  incurred 
very  heavy  losses,  atid  for  that  purpose  he  has  filed  an  affidavit; 
sworn  by  Samuel  Hedley,  who  at  the  opening  of  the  bank  was 
appointed  cashier,  in  March,  1835,  succeeding  to  the  office  of  man- 
ager, and  in  May,  1846,  became  managing  director,  and  so  continued 
until  the  stoppage  of  the  bank,  or  till  the  order  of  the  reference  to 
me,  and  is  now  employed  by  the  official  manager  as  a  clerk  in 
assisting  him  in  winding  up  the  company's  affairs.  This  person, 
who,  as  I  understand,  prepared  the  two  balance  sheets  which  I 
have  referred  to,  now  by  his  affidavit  states  that  if  the  truth  had 
been  told  in  1845  and  1846,  it  would  have  appeared  that  the  bank 
had  at  that  time  incurred  enormous  losses,  and  that,  therefore,  the 
representations  so  made  were  in  substance  false.  That  may  be  so ; 
but  for  the  purpose  of  the  present  application,  I  shall  give  so  much 
weight  to  the  balance  sheets  which  he  prepared,  as  to  consider  that 
Mr.  Holme  has  primd  facie  shown  that  no  losses  had  been  sus- 
tained when  he  ceased  to  be  a  shareholder,  and  therefore  I  shall 
not  include  him  in  the  list  of  contributories,  subject,  of  course,  to 
the  right  of  the  official  manager  to  apply  again  when  he  may  be 
in  a  situation  to  show  that  losses  in  fact  had  been  sustained  on  the 
21st  January,  1847,  but  to  establish  that  result,  it  will  be  necessary 
to  do  much  more  than  file  an  affidavit  sworn  by  the  aforesaid  Sam« 
uel  Hedley." 

The  deed  of  settlement  recited  that  the  company  was  established 
in  conformity  with  the  provisions  of  the  Banking  Act,  7  Geo.  4, 
c.  46. 

*  116        By  the  sixteenth  article  it  was  provided  that  no  *  share- 

holder, not  being  a  director  or  auditor,  should  be  entitled 
to  inspect  the  books. 

By  the  twenty-second  article  it  was  provided  that  the  directors 
should  half-yearly  set  a  value  on  the  shares ;  that  the  shareholders 
might  sell  or  transfer  their  shares  with  the  consent  of  the  directors, 
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first  ofiering  them  to  the  company ;  and  that  if  the  directors  refused 
fiieir  consent)  they  should  purchase  the  same  out  of  the  funds  of 
the  company,  at  the  value  for  the  time  being  set  upon  them. 

By  the  twenty-sixth  article  it  was  provided  that  whenever  by 
any  means  whatever  any  shares  shall  become  actually  forfeited,  or 
shall  be  duly  and  effectually  transferred  to  a  new  holder,  then,  and 
in  such  case,  and  not  before,  the  responsibility  of  the  previous 
holder  as  a  member  of  the  company  in  respect  of  such  shares,  shall 
(so  far  as  the  law  will  in  that  behalf  allow)  cease  and  determine, 
and  such  previous  holder  shall  be  exonerated  and  released  from  all 
subsequent  claims,  demands,  and  obligations,  in  respect  of  the 
same  shares,  and  from  all  future  observance  and  performance  of 
the  covenants,  conditions,  stipulations,  and  i^^reements,  in  the 
deed  of  settlement  contained  in  respect  of  the  same  shares, 
provided,  nevertheless,  that  nothing  in  this  article  contained  shall 
extend  or  be  construed  to  extend  to  release  the  previous  holder  of 
shares  so  forfeited  from  his  proportion  of  the  losses,  if  any, 
sustained  by  the  company  up  to  the  period  of  his  ceasing  to  be 
such  holder  as  aforesaid. 

By  the  thirtieth  article  it  was  provided  that  every  transfer  shall 
carry  with  it  the  profits  and  interest,  and  share  of  capital  and 
surplus,  or  guarantee  fund  in  respect  of  the  shares  trans- 
ferred, so  as  to  close  all  the  *  right  and  interest  of  the    *117 
party  making  such  transfer  in  respect  of  such  transferred 
shares. 

By  the  forty-fifth  article  it  was  provided  that  at  every  half-yearly 
general  meeting  of  the  company,  the  directors  shall  exhibit  to  the 
shareholders  such  a  balance  sheet  as  they  are  required  to  prepare 
by  the  sixty-ninth  article,  and  such  a  statement  of  the  probable 
amount  of  losses  to  be  apprehended  from  the  subsisting  accounts 
and  engagements  of  or  with  the  company,  and  generally  of  the 
state  and  progress  of  the  affairs  up  to'  the  80th  June  and  81st 
December  preceding,  as  the  directors  shall  deem  expedient  for  the 
interest  of  the  company  to  be  made  public,  and  every  such  balance 
sheet  shall  be  binding  and  conclusive  on  all  the  shareholders,  their 
executors,  administrators,  and  assigns,  unless  some  error  shall  be 
discovered  therein  respectively,  and  in  that  case  such  error  only 
shall  be  rectified. 

By  the  sixty-ninth  article  it  was  provided  that  the  directors 
should  cause  all  necessary  books  of  account  to  be  kept,  and  cause 
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entries  to  be  made  of  all  receipts,  payments,  transactions,  and 
dealings,  and  of  all  profits  and  losses  arising  therefrom,  and  an 
account  of  all  dealings  and  investments  with  or  of  the  capital,  or 
of  the  money  deposited  with  the  company,  and  should,  at  least 
twice  in  every  year,  up  to  80th  June  and  31st  December,  cause  the 
same  books  to  be  settled  and  balanced,  and  ^^  cause  to  be  made  out 
a  full,  true,  and  explicit  statement  and  balance  sheet,  exhibiting 
the  debts  and  credits  of  the  company,  and  the  amomit  and  nature 
of  the  capital  and  property  thereof,  and  the  then  fair  value  of  the 
same  estimated  by  the  directors  as  nearly  as  may  be,  and  to  the 
best  of  their  judgment,  and  the  amount  of  the  company's  negotiable 

securities  then  in  circulation,  and  the  profits  and  losses  of 
*  118   the  company,  and  all  other  matters  and  *  things  requisite 

for  fully,  truly,  and  explicitly  manifesting  the  state  of  the 
affairs  of  the  company." 

Mr,  Bethell  and  Mr,  Bacorty  for  the  official  manager,  in  support 
of  the  motion.  — The  evidence  clearly  shows  that  there  were  losses 
up  to  the  date  of  the  transfer,  and,  the  amount  not  being  now  in 
question,  there  ought  to  be  a  declaration  that  T.  Holme  is  liable, 
in  the  language  of  the  deed,  in  respect  of  losses  anterior  to  the 
21st  January,  1847.  The  Vice-chancellor  held  that  the  balance 
sheet  was  conclusive  evidence,  and  that,  inasmuch  as  it  did  not 
disclose  any  actual  loss  on  the  occasion  when  the  books  were  made 
up,  previously  to  T.  Holme's  transfer,  he  ought  to  be  relieved  from 
his  share  of  the  obligations  which  at  that  time  affected  the  com- 
pany ;  but  no  such  equity  can  be  asserted  by  him  against  the  com- 
pany by  reason  of  the  fraud  of  the  directors,  who  were  the  common 
agents  of  all  the  shareholders  of  the  company.  The  fallacy  lies  in 
assuming  the  present  to  be  a  contest  between  the  directors  and  T. 
Holme,  whereas  the  question  is  one  of  contribution  between  him 
and  the  shareholders.  Tlie  balance  sheet  was  fraudulent  as  against 
the  whole  company,  and  ought  not  to  alter  the  legal  liabilities  of 
the  shareholders  inter  se, 

Mr,  R.  Palmer  and  Mr.  Bates,  for  T.  Holme.  —  The  sole  ques- 
tion is,  what  are  the  losses  referred  to  in  the  26th  clause  of  the 
company's  deed.  We  submit  that,  so  long  as  any  portion  of  the 
capital  of  the  company  remained  to  be  called  up,  and  the  debts  of 
the  company  did  not  exceed  such  unpaid  capital,  no  liability  could 
[92] 


holme's  case.  *  118 

attach  to  tbe  transferor  in  respect  of  debts  existing  at  the  date  of 
Hie  transfer  ;  but,  independently  of  this  consideration,  it  is  mani- 
fest that  the  balance  sheet  must  be  conclusive  as  between 
shareholders,  otherwise  the  necessary  *  consequence  would  *119 
be,  that  in  tlie  case  of  every  transfer  of  shares  the  accounts 
of  the  company  would  have  to  be  taken.  We  further  submit  that 
Ihere  can  be  no  liability  to  creditors,  inasmuch  as  more  than  the 
three  years  limited  by  the  Act  7  Geo.  4,  c.  46,  have  elapsed  be- 
tween the  date  of  the  transfer  and  the  winding  up  of  the  company, 
and  that,  so  far  as  the  transferee  is  concerned,  there  was  no  guar- 
antee to  indemnify  him  on  the  part  of  his  transferor.  DodgsofCB 
Case,  (a) 

• 

Mr.  Sethellj  in  reply,  submitted  that  the  present  case  must  be 
governed  by  the  authority  of  HawthorrCs  Case,  (A)  where  a  share- 
holder who  had  retired  was  nevertheless  held  to  be  liable  as  a 
contributory. 

Jnne  1. 

The  Lonn  Chancellor.  —  The  question  here  is,  whether  a  per- 
son who  has  transferred  his  shares  upwards  of  three  years  before 
the  stopping  of  the  company  can  now  be  put  upon  the  list  of  con- 
tribntories  of  the  company,  regard  being  had  to  the  provisions  of 
its  deed  of  settlement,  and  to  the  state  of  its  affairs,  tus  disclosed 
by  the  balance  sheet  presented  to  the  shareholders  of  the  company 
previously  to  the  transfer. 

In   all  these  concerns,  in  which  there  are  necessarily  a  great 
many  floating  balances  and  open  accounts,  it  is  scarcely  possible, 
at  any  given  moment,  to  ascertain  what  the  actual  loss  is ;  and 
therefore,  generally  speaking,  when  a  man  comes  in  as  a  pui*chaser 
of  an  interest  in  any  of  such  concerns,  he  takes  it  just  as  he  finds 
it,  subject  to  whatever  loss  or  benefit  may  result ;  otherwise,  were 
the  seller  to  continue  liable  for  losses  up  to  the  time  of  the  sale, 
unless  there  was  some  special  provision  to  meet  that  exact 
case,  it  would  be  necessary,  on  *  every  occasion,  to  take    *  120 
an  account  of  the  actual  extent  of  loss  at  the  time  when 
each  particular  transfer  took  place,  which  would  be  almost  impos- 
sible. 
It  is  quite  clear  that,  on  a  question  of  this  nature,  it  cannot  be 

(a)  8  Be  G.  &  S.  85.  (6)  1  Mac.  &  G.  49. 
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maintained  that  the  loss  was  incurred,  as  was  attempted  to  be 
argued,  when  the  debt  was  incurred,  —  that  is,  when  the  loan  or 
advance  was  made ;  and  if,  in  the  result,  the  4®bt  has  proved  a 
desperate  one,  that  is  no  reason  why  it  should  be  considered  as 
a  loss  at  the  time  that  that  debt  was  contracted.  The  question 
then  is,  What  is  the  exact  moment  at  which  the  loss  may  be  said 
to  have  occurred  ?  This  company  went  on  in  a  way  that  was  sure 
to  lead  to  ruin,  having  mere  securities  upon  paper;  and  when 
they  found  that  the  debtors  could  not  pay,  they  renewed  their 
bills.  These  bills  ultimately  proving  valueless,  the  period  at  which 
the  loss  was  sustained  by  the  company  would  in  each  case  have 
to  be  referred  to  the  date  of  the  insolvency  of  each  debtor,  and 
the  inquiries  consequent  upon  such  a  reference  could,  in  fact, 
never  be  carried  out.  This  difficulty  is  obviated,  in  most  cases, 
by  the  understanding  that  the  buyer  buys  into  the  concern  just 
as  it  stands,  and  then  no  question  arises  as  to  the  liability  of  the 
seller  to  future  calls.  If  the  capital  has  not  been  all  called  up, 
the  buyer  may  have  the  benefit,  or  he  may  come  into  the  concern 
at  the  time  that  it  is  absolutely  insolvent:  for  that  there  is  no 
help. 

This  deed,  however,  has  a  particular  provision  that  the  seller 
shall  be  absolved  from  future  liability,  but  that  he  shall  be  still 
liable  for  losses  already  incurred ;  and  that  clause  has  given  rise 
to  the  question  before  me.  The  deed,  after  giving  certain  direc- 
tions authorizing  transfers,  as  to  which' I  shall  presently  advert, 
provides,  in  the  twenty-sixth  clause,  that,  wherever  any  share  is 
transferred,  the  man  who  makes  the  transfer  shall  be  ^'  re- 
*  121.  leased  *  from  all  subsequent  claims,  demands,  and  obliga- 
tions in  respect  of  the  same  shares,  and  from  all  future 
observance  and  performance  of  the  covenants :  "  if  it  had  stopped 
there,  that  provision  would  have  extended  to  release  the  seller 
from  all  prior  obligations,  whether  resulting  in  losses  or  not ;  but 
that  is  followed  by  the  proviso,  ^'  that  nothing  in  this  article  con- 
tained shall  extend,  or  be  construed  to  extend,  to  release  the  pre- 
vious holder  of  shares  so  forfeited  or  transferred  as  aforesaid  from 
his  proportion  of  the  losses  (if  any)  sustained  by  the  company  up 
to  the  period  of  his  ceasing  to  be  such  holder."  Now,  if  the 
ascertainment  of  these  losses  is  provided  for  by  the  deed  of  settle- 
ment, then  the  clause  which  I  have  last  read  is  a  sensible  one,  as 
it  enables  the  party  buying  to  know  the  state  of  the  concern,  and 
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the  party  selling  to  know  the  state  of  his  liabilities,  while  the 
company  would  have,  what  is  contended  is  the  true  construction, 
the  continuing  liability  of  the  outgoing  member  in  respect  of  the 
losses  thus  ascertained.  It  has  been  contended  on  both  sides,  but 
upon  this  point  I  give  no  opinion,  that  the  purchaser  is  liable  to 
the  whole  extent  of  the  liability  of  any  partner,  that  is,  as  well 
to  future  as  to  past  transactions,  and  that  the  object  of  this  clause 
was  only  to  make  the  seller  of  the  shares  liable  in  respect  of  past 
losses,  as  a  surety  for  the  purchaser  of  the  shares.  I  have  been 
Tery  much  pressed  in  argument  as  to  the  meaning  of  the  expres- 
sion ^^  the  losses  (if  any)  sustained  by  the  company  up  to  the 
period  of  his  ceasing  to  be  such  holder."  It  has  been  with  much 
force  argued  that  this  cannot  apply  to  any  thing  except  what  is  a 
loss  beyond  the  whole  capital,  and,  whilst  any  portion  of  the  cap- 
ital remains  uncalled  up,  that  there  can  be  no  loss  within  the 
meaning  of  this  proviso,  for  that  the  loss  which  has  enured  at  any 
given  moment,  before  all  the  capital  is  called  up,  only  affects  the 
price  of  the  shares,  and  beyond  all  doubt,  it  affects  the  mar- 
ket value  of  the  *  property.  The  state  of  the  concern  may  *  122 
not  be  known  accurately ;  the  price  of  shares  fluctuates,  as 
the  concern  is  considered  to  be  going  down  or  advancing  to  a  pre- 
mium. The  question,  however,  which  now  calls  for  decision  is, 
whether  there  was  any  ascertained  loss  within  the  meaning  of  the 
twenty-sixth  clause,  for  which  Mr.  Holme  remained  liable,  and 
that  depends  upon  the  true  construction  of  the  deed  under  which 
this  banking  company  was  constituted.  The  case  of  Ex  parte 
Sauftkam  (a)  was  relied  upon  by  the  appellant,  in  reply ;  but,  on 
looking  into  that  case,  I  find  it  has  no  bearing  upon  the  present. 
There  the  question  turned  entirely  upon  the  party  going  out  being 
still  liable  to  creditors  under  the  Act  7  Qeo.  4,  c.  46  ;  three  years 
had  not  elapsed,  the  party  was  therefore  clearly  liable  in  respect 
of  past  losses  to  creditors,  and  consequently  he  was  properly  placed 
as  a  contributory  on  the  list,  under  the  Winding-up  Act.  There 
was  no  decision  as  to  what  extent  he  was  liable,  but  only  that  he 
was  liable  to  be  placed  on  the  list  as  a  contributory.  In  my  opin- 
ion that  case  was  rightly  decided ;  but  I  do  not  think  it  has  any 
baring  upon  this. 
This  deed  provides,  in  section  sixty-nine,  that  the  directors 

(a)  1  Mac.  A  6.  49. 
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shall  keep  proper  accounts  of  all  the  transactions  of  the  company, 
and  of  all  profits  and  losses  arising  on  the  concern,  and  they  are 
to  exhibit  the  actual  value  of  the  capital,  which  they  are  to  esti- 
mate according  to  the  best  of  their  judgment.  If  the  directors 
had  done  their  duty  in  this  respect,  no  question  could  have  arisen, 
because  it  is  beyond  all  doubt  that,  under  the  twenty-sixth  section, 
the  liability  of  the  seller  continues  in  respect  of  past  losses.  These 
ought  to  have  been  shown  upon  the  face  of  the  accounts,  and  then 
no  difficulty  could  have  arisen ;   but  the  directors  have  in  this 

respect  entirely  neglected  their  duty. 
*123        *  In  a  previous  section,  the  forty-fifth,  which  embodies 

the  sixty-ninth  section,  there  is  this  further  direction  :  "  At 
every  half-yearly  general  meeting,  the  directors  shall  exhibit  to  the 
shareholders  assembled  such  a  balance  sheet  as  they  are  required 
to  prepare  by  the  sixty-ninth  article,"  There  is  no  doubt  that 
this  is  cumulative  ;  for  besides  giving  such  a  balance  sheet  as  is 
directed  by  the  sixty-ninth  article,  they  are  directed  to  give  "  such 
a  statement  of  the  probable  amount  of  the  losses  to  be  apprehended 
from  the  subsisting  accounts  and  engagements  of  or  with  the  com- 
pany, and  generally  of  the  state  and  progress  of  the  aflairs  of  the 
company  up  to  the  30th  day  of  Jime,  and  the  31st  day  of  Decem- 
ber immediately  preceding  such  meeting,  as  the  directors  shall 
deem  expedient  for  the  interest  of  the  company  to  be  made  pub- 
lic." Thus,  they  are  not  only  required  by  the  sixty-ninth  clause, 
which  is  imperative,  to  state  the  true  value  of  the  capital  as  it 
actually  exists,  but  they  are,  in  addition,  by  the  forty-fifth  clause, 
to  state  what  the  probable  effect  of  pending  transactions  may  be 
on  the  concern ;  they  are,  however,  to  have  such  a  discretion  as 
will  not  throw  on  the  public  unnecessarily  a  statement  of  proba- 
bilities which  may  never  occur.  The  forty-fifth  clause  concludes 
with  these  words :  ^^  And  every  such  balance  sheet  shall  be  bind- 
ing and  conclusive  on  all  the  shareholders,  their  executors,  admin- 
istrators, and  assigns,  unless  errors  shall  be  discovered  therein 
respectively  before  the  next  half-yearly  general  meeting,  and  in 
that  case  such  error  only  shall  be  rectified."  By  this  clause  I 
consider  the  balance  sheet  as  rendered  by  the  directors,  on  whom 
the  duties  devolved,  actually  binding  on  all  the  partners  in  this 
concern,  unless  errors  were  produced.  The  partners  entering 
into  this  concern  certainly  chose  to  have  as  little  power  over  it 
as  it  was  possible  for  men  to  have,  and  they  have  chosen  im- 
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pliciUy  to  trust  in  their  directors;  for,  by  the  sixteenth 
section,  it  is  expressly  provided  that  no  shareholder,  *  not  *  124 
being  a  director  or  an  auditor,  &c.,  is  to  have  the  power  to 
call  for  or  inspect  the  documents,  or  any  of  the  accounts,  of  the 
company.  The  general  body  of  the  shareholders,  therefore,  must 
take  the  accounts  just  as  they  find  them.  It  was  said  that,  in 
point  of  fact,  Mr.  Holme  and  the  rest  of  the  shareholders  knew 
that  the  accounts  were  made  up  contrary  to  the  truth,  and  to 
represent  profits,  when  there  were  no  profits,  and  when  in  fact 
the  losses  considerably  outweighed  the  profits.  I  think  that  ar- 
gument tells  against  the  party  who  makes  use  of  it ;  because,  if 
all  the  partners  were  aware  that  those  were  not  true  accounts, 
bat  chose  to  go  on  deceiving  themselves  and  the  public,  they 
cannot  afterwards  be  permitted  to  say  that  the  accounts  are  not 
to  be  binding  between  themselves  in  transactions  which  have  been 
founded  on  those  accounts.  Moreover,  it  is  in  evidence  that  no 
transfer  has  taken  place  without  the  consent  of  the  directors,  and 
in  no  case  has  an  account  been  taken  to  ascertain  what  the  actual 
losses  were,  with  the  view  of  calling  upon  the  transferor  to  contrib- 
ute to  such  losses ;  therefore  all  the  partners  chose  to  deal  with 
the  accounts  as  they  were  fiirnished,  and,  so  dealing  with  those 
accounts,  they  must  necessarily  be  bound  by  them  as  between 
themselves. 

It  is  material  to  consider  how  the  transfers  were  to  be  carried 
into  effect ;  by  the  twenty-first  clause  the  company  guarded  against 
any  shareholders  escaping  from  the  company  by  making  a  trans- 
fer while  any  calls  remained  unpaid.  Then  by  the  twenty-second 
clause,  which  is  of  very  great  importance,  the  deed  directs  what 
I  do  not  remember  ever  to  have  seen  before.  ^^  That  once  in  every 
half-year  the  directors  shall  set  a  value  upon  the  shares,  and  such 
value  shall,  for  the  purposes  of  these  presents,  be  deemed  the  true 
and  actual  value  tiiereof  for  the  time  being."  Now  if 
*  it  had  stopped  there,  no  man  could  sell  a  share  until  a  *  125 
value  had  been  put  upon  it  by  the  directors ;  that  value  is 
declared  by  the  deed  for  the  purpose  of  the  deed  to  be  the  true 
and  actual  value  thereof  for  the  time  being.  Now,  ^^  actual  value" 
there  must  mean  actual  value  with  reference  to  the  actual  state 
of  the  concern.  It  may  be  taken  for  granted  that  nobody  knew 
it  properly  but  the  directors ;  they  had  the  means  of  knowledge, 
and  it  was  their  duty  to  have  fixed  the  value  according  to  what 
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they  considered  to  be  the  actual  state  of  the  concern,  as  they  were 
bound  to  purchase  at  that  value.  After  stating  that  it  shall  be 
lawful  for  the  shareholders,  with  the  consent  of  the  directors, 
to  sell,  the  clause  proceeds,  that,  ^^  for  the  purpose  of  obtaining 
such  consent,  the  holder  of  the  shares  proposed  to  be  transferred 
shall  give  notice  to  the  directors,"  and  so  on,  of  the  proposed  sale. 
Then  there  is  a  proviso  ^'that  before  any  shares  shall  be  sold 
the  same  shall  be  first  offered  to  the  directors  on  behalf  of  the 
company,  at  the  lowest  price  the  holder  thereof  shall  agree  to  take 
for  the  same,  provided  also,  in  case  the  directors  shall  refuse  their 
consent  to  any  transfer  of  shares,  they  shall,  on  the  request  of  the 
holder  thereof,  be  obliged  to  purchase  the  same  out  of  the  funds 
and  on  behalf  of  the  company,  at  the  value  thereof  for  the  time 
being  set  upon  them  as  aforesaid."  There  can  be  therefore  no 
transfer  without  the  consent  of  the  directors,  and  if  they  refuse 
such  consent  they  themselves  must  become  the  purchasers  at  the 
value  which  they  have  fixed.  Suppose  they  had  become  the  pur- 
chasers at  the  value  in  this  case,  and  that  must  be  assumed  as  pos- 
sible in  every  case,  because  they  would  have  them  forced  upon  them 
if  they  had  not  consented  to  the  sale,  can  it  be  said  that  any  remain- 
ing obligation  continued  in  the  seller  after  the  published  statement 
of  the  accounts  of  the  company  ?  The  purchase  would  have 
♦  126  been  then  by  the  directors  as  representing  ♦  the  company. 
Tlie  directors  having  made  out  the  balance  sheets,  and  hav- 
ing set  a  value  on  those  shares,  and  bought  them  at  that  value 
under  the  compulsory  power  of  the  deed,  could  not  turn  round 
on  the  seller  and  call  upon  him  to  make  good,  losses  which  had 
accrued  at  that  time,  and  which  were  never  before  mentioned; 
and  if  they  could  not,  it  follows  that  an  indifferent  purchaser 
could  not,  because  an  indifferent  purchaser  stands  only  in  the 
place  in  which  the  directors  would  have  stood  if  they  had  pur- 
chased. 

The  real  question  on  the  whole  of  this  deed  is  whether  Mr.  Holme 
is  liable  upon  the  accounts  which  have  been  made  out  by  the  direc- 
tors, and  which  have  been  approved  at  various  general  meetings, 
and  which  in  no  one  instance  show  any  loss  unprovided  for.  I 
can  nowhere  find  any  evidence  of  such  loss  as  is  indicated  under 
the  twenty-sixth  section,  and  to  which  Mr.  Holme  was  liable  when 
he  sold  his  shares.  Undoubtedly  there  is  the  affidavit  of  the  man- 
ager, Mr.  Hedley,  who  kept  the  accounts,  and  that  affidavit  may 
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be  perfectly  true.  Without  saying  I  discredit  it,  I  must  say  it 
has  no  weight  with  me.  He  assisted  most  improperly  in  prepar- 
ing these  accounts,  while  he  was  bound  to  act  faithfully  and  hon- 
estly towards  the  whole  body  of  shareholders ;  but  he  now  comes 
forward  and  swears  that  from  the  first  he  knew  the  growing  in- 
solvent state  of  this  company,  and  always  assisted  in  concealing 
it;  that  act  of  concealment  leads  to  the  impossibility  of  charging 
Mr.  Holme  as  a  contributory.  I  repeat  that  at  this  moment  there 
is  not  a  particle  of  evidence  before  me  to  show  that  there  was  at 
the  time  when  Mr.  Holme  sold  these  shares  any  actual  loss  sus- 
tained upon  which  I  can  possibly  act.  Of  course,  if  there  was 
a  loss,  the  deed  would  undoubtedly  bind  him  to  that  loss ;  but  I  can 
find  no  such  loss,  and  I  am  of  opinion  that  under  the  provi- 
sions of  the  deed  the  losses  for  which  it  was  *  intended  an  *  127 
outgoing  shareholder  should  continue  liable  were  such  as 
should  appear  on  the  balance  sheet,  so  as  to  lead  to  no  possible 
difficulty.  If  the  directions  of  the  deed  had  been  observed  there 
would  have  been  no  difficulty.  I  should  then  only  have  had  to 
open  the  particular  account  at  the  time  of  the  transfer,  and  I 
should  have  seen  what  the  amount  of  the  loss  was  to  which  this 
gentleman  was  liable.  The  balance  sheets  before  me  show  a  pros- 
perous state  of  affairs  and  a  division  of  profits ;  on  these  grounds 
I  am  clearly  of  opinion  that  this  gentleman  is  not  liable  as  a  con- 
tributory in  respect  of  any  loss ;  and,  looking  at  the  dealings  of 
this  company,  I  think  no  loss  can  be  shown,  and,  therefore,  with- 
out any  reservation,  I  dismiss  this  appeal  with  costs. 


*  In  the  Matter  of  The  NORTH  OF  ENGLAND  JOINT-    *  128 
STOCK  BANKING  COMPANY,  and  of  The  JOINT- 
STOCK  COMPANIES  WINDING-UP  ACTS,  1848  and  1849.. 

CROSFIELD'S  CASE.i 

1852.    Jane  1.    Before  the  Lord  Chancellor  Lord  St.  Leonards. 

The  testatrix  was  the  owner  of  sharea  in  a  joint-stock  company,  and  appointed 
R.  H.  and  J.  C.  her  executors ;  R.  H.  was  the  acting  executor,  and  the 
estate  was  wound  up  with  the  exception  of  the  shares ;   the  probate  of  the 

1  S.  €.,  4  De  6.  &  Sm.  838. 
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will  was  entered  in  the  books  of  the  company ;  R.  H.  sold  some  of  the  shares 
and  received  the  dividends  on  those  which  remained  unsold,  but  J.  C.  never 
in  any  way  communicated  with  the  company,  or  interfered  in  the  matter. 
More  than  nine  years  after  the  death  of  the  testatrix  the  company  failed,  and 
on  being  wound  up  under  the  Winding-up  Act,  1848,  the  Master  placed  the 
name  of  R.  H.  alone  on  the  list  of  contributories  as  personally  liable ;  he 
subsequently,  and  after  the  passing  of  the  Winding-up  Amendment  Act, 
1849,  reviewed  his  decision,  and  placed  the  names  of  both  R.  H.  and  J.  C. 
on  the  list  as  liable  in  the  character  of  executors.  Held,  on  the  application 
of  J.  0.  to  have  his  name  taken  off  the  list,  that  the  17th  section  of  the 
Amendment  Act  was  retrospective  as  well  as  prospective  in  its  effect,  and 
enabled  the  Master  to  review  his  former  decision*  Held  also,  that  there  was 
nothing  in  the  facts  of  the  case  in  reference  to  the  dealings  between  the  com- 
pany and  R.  H.,  or  in  the  provisions  of  the  deed  of  settlement  of  the  company, 
that  varied  the  rights  of  the  company  in  respect  to  the  liability  of  J.  C.  to 
contribute  in  his  character  of  executor.* 

This  was  an  appeal  by  James  Crosfield,  one  of  the  executors  of 
Ann  Hall,  against  the  decision  of  the  Vice-Chancellor  Knight 
Bruce,  pronounced  on  the  17th  April,  1851,  afiirmuig  that  of  the 
Master  charged  with  the  winding  up  of  the  above  company,  who 
on  the  26th  Febiniary,  1851,  on  reviewing  his  settlement  of  the 
list  of  contributories,  had  included  the  name  of  James  Crosfield 
in  the  list,  as  a  contributory  for  fifteen  shares  in  the  character  of 
one  of  the  personal  representatives  of  the  said  Ann  Hall  deceased. 

Ann  Hall,  by  her  will,  dated  the  19th  November,  1829,  directed 
the  payment  of  her  debts  out  of  her  personal  estate,  and 
*  129  devised  certain  freehold  property  to  her  *  daughter  Rebecca 
Hall,  chargeable  with  2502.  given  to  her  son  Richard  Hall : 
she  also  gave  a  legacy  of  lOl.  to  James  Crosfield,  and  then  gave 
and  bequeathed  all  the  rest,  residue,  and  remainder  of  her  money, 
securities  for  money,  goods  and  chattels,  and  personal  estate,  unto 
the  said  Rebecca  Hall  and  Richard  Hall  equally  between  them, 
share  and  share  alike,  and  to  their  several  and  respective  executors, 
administrators,  and  assigns,  absolutely:  she  appointed  Richard 
Hall  and  James  Crosfield  executors  of  her  will. 

Ann  Hall  died  on  the  30th  December,  1838,  and  her  will  was 
proved  by  both  executors  on  the  13th  April,  1839.  The  personal 
property  was  all  realized  and  divided  according  to  the  will,  except 
thirty  shares  in  the  above  company,  and  all  accounts  of  the  estate 

1  See  2  Lindley  Partn.  (Eng.  ed.  1860)  1084. 

•  See  2  Lindley  Partn.  (Eng.  ed.  1860)  1095,  1096 ;  Keene's  Ex^rs'  Case,  3 
De  G.,  M.  &  G.  272 ;  Heward  v.  Wheatley,  3  De  G..  M.  &  G.  628. 
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were  closed,  except  as  to  those  shares,  before  the  end  of  the  year 
1840. 

It  appeared  from  the  evidence  before  the  Master,  that  in  1840 
the  certificates  of  the  shares  were  placed  in  the  hands  of  B.  Hall 
for  the  purpose  of  being  sold,  but  the  time  being  unfavourable  for 
such  sale,  the  intention  was  not  carried  into  effect.  B.  Hall  then 
took  the  certificates  to  the  bank,  producing  at  the  same  time  the 
probate  of  the  will  of  Ann  Hall.  J.  Crosfield  alleged  that  he  had 
supposed  that  B.  Hall  did  this  for  the  purpose  of  having  the  shares 
entered  in  his  own  name :  the  fact,  however,  was,  that  the  shares 
were  entered  in  the  names  of  B.  Hall  and  J.  Crosfield  as  executors 
of  A.  Hall.  No  communications  ever  took  place  between  the  bank 
and  J.  Crosfield  in  reference  to  the  shares :  B.  Hall  received  the 
dividends  and  corresponded  with  the  bank  on  the  subject  of  the 
shares.  The  letters  which  thus  passed  between  B.  Hall  and  the 
bank,  and  the  manner  in  which  the  shares  were  tlierein  spoken 
of,  were  relied  on  by  J.  Crosfield  as  showing  that  the  bank 
treated  *  B.  Hall  as  owner.  In  1845,  B.  Hall  sold  fifteen  *  130 
of  the  shares,  and  gave  the  required  notice  of  the  transfer 
as  ^^  executor  of  the  said  Ann  Hall." 

In  1848,  the  banking  company  failed,  and  the  official  managers 
appointed  under  the  Winding-up  Act,  1848,  left  in  the  office  of 
the  Master  a  list  of  contributories,  in  which  were  included  the 
names  of  B.  Hall  and  J.  Crosfield,  as  contributories  for  fifteen 
shares,  in  the  character  of  executors  of  Ann  Hall.  On  the  22d 
December,  1848,  the  Master  settled  this  list,  and  upon  the  evidence, 
and  on  the  admission  of  B.  Hall  that  he  had  received  dividends 
on  the  shares,  he  included  B.  Hall  in  the  list  as  a  contributory 
personally  responsible  for  the  said  £fteen  shares,  and  struck  out 
and  excluded  the  name  of  J.  Crosfield  from  the  list. 

On  the  26th  February,  1851,  the  Master,  on  the  application  of 
the  official  managers,  reviewed  his  settlement  of  the  list,  as  re- 
garded B.  Hall  and  J.  Crosfield,  and  came  to  the  decision  as  to 
the  latter,  which  it  was  the  object  of  the  present  appeal  to  set 
aside :  he  also  included  B.  Hall  in  the  list  as  a  contributory  for 
the  said  shares  in  his  character  of  one  of  the  personal  representa- 
tives of  Ann  Hall. 

The  Vice-Chancellor,  in  affirming  the  decision  of  the  Master, 
proceeded  apparently  on  the  ground  that  there  had  been  no  deal- 
ings between  the  company  and  B.  Hall  inconsistent  with  the 
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proper  dealing  between  the  company  and  an  acting  executor  of  a 
will,  thus  leaving  J.  Crosfield's  character  and  consequent  liability 
as  an  executor  unaffected. 

The  affairs  of  the  banking  company  were  managed  under 

*  181    the  provisions  of  a  deed  of  settlement,  dated  the  *  14th 

November,  1882,  the  following  articles  of  which  applied  to 
the  question  raised  on  the  present  appeal. 

No  28.  "  The  husband  of  any  female  shareholder,  or  the  exec- 
utor, administrator,  or  legatee  of  any  deceased  shareholder,  or  the 
assignee  of  any  bankrupt  or  insolvent  debtor  possessed  of  shares, 
shall  not  be  a  member  of  the  company  in  respect  of  such  shares 
as  shall  be  vested  in  him  in  any  of  the  aforesaid  capacities  re- 
spectively, but  such  assignee  of  a  bankrupt  or  insolvent  debtor 
shall  sell  and  dispose  of  such  shares  in  manner  and  subject  to  the 
provisions  hereinbefore  exptessed  and  contained  with  respect  to 
the  sale  and  transfer  of  shares ;  and  any  such  husband,  executor, 
administrator,  or  legatee,  as  aforesaid,  shall  be  at  liberty  either  to  . 
sell  and  dispose  of  the  shares  so  vested  in  him  in  like  manner  and 
subject  as  aforesaid,  or  at  his  option  to  become  a  member  of  the 
company  in  respect  of  such  shares,  on  complying  with  the  pro- 
vision of  these  presents  as  next  hereinafter  expressed  in  that 
behalf.'' 

No.  29.  "  The  husband  of  any  female  shareholder,  or  the  execu* 
tor,  administrator,  or  legatee  of  a  deceased  shareholder,  who  shall 
be  desirous  of  becoming  a  member  of  the  company  in  respect  of 
the  shares  vested  in  him  in  any  of  such  capacities  respectively, 
shall  give  notice  in  writing  at  the  banking-house  of  the  company 
in  Newcastle-upon-Tyne  of  such  his  desire,  in  which  notice  shall 
be  expressed  the  name  and  place  of  abode  of  the  person  giving 
the  same,  and  the  name  of  the  shareholder  in  whose  place  or  right 
he  claims,  and  the  number  of  shares  in  respect  whereof  he  is 
desirous  of  becoming  a  member ;  whereupon  and  upon  otherwise 
complying  with  the  provisions  of  the  deed  of  settlement,  he  shall 
be  admitted  and  become  a  member  of  the  company  in  respect 
of   such    shares,  and    have    the  same    transferred    into 

*  182   *  his  name  accordingly,  and  shall  be  personally  charged 

with  the  duties  and  liabilities  incident  to  the  ownership 
of  the  same."  • 

No.  30.  ^^  The  husband  of  any  female  shareholder,  or  the  execu- 
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tor,  administrator,  or  legatee  of  any  deceased  shareholder,  who 
shall  not  under  the  provision  lastly  hereinbefore  contained  elect  to 
become  a  member  of  the  company  in  respect  of  the  shares  vested 
in  him  in  any  such  capacity,  and  also  the  assignee  of  every 
bankrupt  or  insolvent  debtor  possessing  shares,  shall  be  entitled  to 
receive  any  dividend  which  shall  have  become  due  on  the  shares 
so  vested  in  him  in  any  such  capacity  as  aforesaid  before  his  title 
to  the  same  shares  accrued ;  but  no  dividends  which  shall  become 
due  on  the  same  shares  after  his  title  shall  have  accrued  shall  be 
payable  to  or  demandable  by  him,  but  shall,  till  some  person  shall 
have  become  a  member  of  the  company  in  respect  of  the  same 
shares,  remain  in  suspense,  and  shall  not  be  paid  till  the  transfer 
thereof  shall  be  completed,  and  the  new  holder  thereof  shall  claim 
tiie  same;  and  every  transfer  shall  carry  with  it  the  profits  and 
interest  and  share  of  capital  and  surplus  or  guarantee  fund  in 
respect  of  the  shares  transferred,  so  as  to  close  all  the  right  and 
interest  of  the  party  or  parties  making  such  transfer  in  respect 
of  such  transferred  shares." 

The  103d  article  provided  that  the  holders  of  any  shares,  and 
their  heirs,  executors,  and  administrators,  should  continue  bound, 
in  respect  of  such  shares  remaining  part  of  their  assets,  duly  to 
perform  all  the  stipulations  and  articles  contained  in  the  deed  of 
settlement  in  relation  to  those  shares. 

Mr.  J,  Russell,  Mr.  Daniel^  and  Mr.  Randell,  in  support  of 
the  appeal.  —  *  They  submitted  that  it  was  not  competent  to  *  133 
the  Master  to  review  his  decision  in  the  way  he  had  done ;  that 
this  was  clearly  so  with  regard  to  the  Winding-up  Act,  1848,  under 
the  79th  and  81st  sections  of  that  statute ;  and  that  the  17th  section 
of  the  Amendment  Act,  1849,  which  was  supposed  to  confer  juris- 
diction, did  not  repeal  the  former  enactment,  but  must  be  con- 
strued in  reference  to  it,  and  must  be  considered  as  not  intended 
to  give  the  Master  an  absolute  power  of  reviewing  his  previous 
decision,  but  only  to  do  so  at  the  instance  of  a  party  having  an 
interest.     Ex  parte  Best,  (a) 

[The  Lobd  Chancellor  referred  to  the  27th  section  of  the 

« 

(a)  1  Sim.  N.  S.  198. 
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Amendment  Act,  1849,  as  militating  against  this  view  of  the  17th 
section,  (a)  ] 

♦  134  *They  contended,  citing  the  twenty-eighth,  twenty-ninth 
and  thirtieth  articles  of  the  company's  deed,  that  the  com- 
pany could  not  be  regarded  as  having  treated  B.  Hall  as  executor, 
referring  on  this  point  especially  to  the  payment  of  the  dividends, 
and  to  the  allowing  of  the  transfer  of  the  shares  to  be  managed 
by  him  alone.     They  also  mentioned  Straffon^s  Executors^  Cane.  (6) 

Mr.  Bacon  and  Mr.  J,  V,  Prior,  for  the  official  managers,  sup- 
ported the  decision  of  the  Vice-Chancellor.  —  They  submitted  that 
the  seventeenth  section  of  the  Amendment  Act,  1849,  gave  the 
Master  an  entire  control  over  the  proceedings  before  him,  so  as  to 
enable  him  to  open  a  matter  again,  as  he  had  done  in  the  present 
instance ;  that  the  decision  in  JBx  parte  Best  (c)  did  not  apply,  for 
the  Vice-Chancellor  Knight  Bruce,  having  conferred  with  Lord 
Cranworth  respecting  it  before  deciding  the  present  case,  had 
stated  that  Lord  Cranworth  informed  him  that  he  had  there 
decided  against  the  jurisdiction  of  the  Master  on  the  ground  that 
the  question  raised  was  not  one  which  rested  on  the  Master's 

(a)  The  79th  section  of  the  Winding-up  Act,  1848  (11  &  12  Vict.  c.  45), 
provides  that  the  list,  when  settled  by  the  Master,  shall  be  conclusive  unless 
cause  be  shown  to  the  contrary ;  and  the  81st  section  of  the  same  Act  provides 
that  contributories  may  sunmion  other  persons  to  show  cause  why  they  should 
not  be  inserted  in  or  excluded  from  the  list. 

The  17th  and  27th  sections  of  the  Winding-up  Amendment  Act,  1849  (12  A 
18  Vict.  c.  108),  are  as  follows :  — 

XVn.  **  And  be  it  enacted.  That  it  shall  be  lawful  for  the  Master  from  time 
to  time  to  reconsider  and  review  any  order  or  proceeding  which  may  have  been 
made  by  or  may  have  taken  place  before  him  under  the  said  Act,  upon  such 
terms  and  in  such  manner  as  he  thinks  fit/^ 

XXVII.  '*  And  be  it  enacted.  That  the  power  by  the  said  Act  given  to  con- 
tributories to  summon  any  other  person  to  show  cause  why  his  name  should  not 
be  included  in  or  specially  excluded  from  the  list,  and  the  power  of  the  Master 
to  declare  such  person  included  in,  or  excluded  from,  the  list,  shall  and  may  be 
exercised  from  time  to  time  so  long  as  the  list  has  not  been  wholly  settled, 
although  the  person  so  to  be  sunmioned  have  been  already  included  or  specially 
excluded  (as  the  case  may  be),  as  respects  any  other  share  or  interest  in  the 
company,  than  the  share  or  interest  in  respect  of  which  he  is  proposed  to  be 
included  in  or  specially  excluded  from  the  list.*^ 

(6)  16  Jur.  485 ;  since  reported  1  Be  G.,  M.  &  6.  576. 

(c)  1  Sim.  K  S.  193. 
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former  decision  alone,  but  that  that  decision  had  been  carried 
by  appeal  to  the  Vice-chancellor  and  had  been  adjudicated  on 
by  him. 

[The  Lobd  Chanceixob.  —  The  decision  in  JSx  parte  Best  is 
quite  right.] 

They  contended  with  regard  to  the  articles  of  the  deed  of 
settlement,  and  to  the  dealings  between  the  bank  and  R.  Hall, 
liiat  the  latter,  when  exainined,  did  not  make  out  the  inference 
deduced  from  them  by  the  other  side,  and  were  quite  consistent 
with  the  continuance  of  J.  Grosfield  in  his  character  and 
liability  of  *  executor.  They  referred  also  to  the  103d  *  136 
article  of  the  deed. 

Mr.  J.  Bussell,  in  reply.  —  He  contended  that  the  provision 
contained  in  the  seventeenth  section  of  the  Amendment  Act,  1849, 
was  not  retrospective  as  to  the  date  of  the  Act ;  that  to  hold  it 
retrospective  would  be  to  destroy  any  prospective  effect  in  the 
section,  as  the  words  would  not  admit  of  the  double  application, 
and  that  it  was  only  in  cases  of  absolute  necessity  that  an  Act  of 
Parliament  ought  to  be  construed  retrospectively.  He  submitted 
that  it  would  be  inconsistent  to  place  a  limit  on  the  right  of  appeal 
in  the  manner  done  by  the  Act  in  question,  and  yet  to  nullify  it 
by  allowing  an  imlimited  right  to  the  Master  to  review  his  former 
decisions. 

The  Lord  Chancellor.  —  I  very  much  regret  being  compelled 
to  decide  against  Mr.  Crosfield  ;  his  case  is  certainly  a  hard  one, 
for  without  having  been  guilty  of  any  misconduct,  he  is  subjected 
at  a  distance  of  some  years  to  a  considerable  liability  which  ought 
not  to  fall  upon  him.  I  am  afraid,  however,  that  the  rule  of  law 
is  too  strong  for  me. 

The  first  ground  which  is  taken  against  his  liability  is  upon  the 
Act  of  1849  ;  and  it  is  insisted  that  the  power  there  given  to  the 
Master  by  the  seventeenth  sectiop  is  not  retrospective,  and  that 
at  all  events,  if  retrospective,  I  must  decide  it  to  be  altogether  so 
and  not  at  all  prospective,  for  that  it  cannot  be  both  one  and  the 
other.  From  this  view,  however,  I  entirely  dissent.  I  think  that 
the  words  are  clearly  retrospective,  and  that  they  also  very  nat- 
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urallj  and  easily  bend  to  a  prospective  application  to  a  then  Aiture 

event.  A  past  event  has  already  taken  place  to  which  the 
•  136    words  will  apply,  and  *  a  future  event  will  by  and  by  take 

place,  to  which  they  will  also  apply.  I  cannot  see  that 
there  is  any  doubt  upon  the  retrospective  operation  of  the  words 
grammatically  considered,  and  it  is  clear  what  the  intent  of  the 
Act  really  was.  There  had  been  a  great  number  of  cases  in  which, 
according  to  the  more  recent  decisions,  the  Masters  had  miscar- 
ried, and  it  was  not  possible,  as  the  law  stood,  to  review  those 
cases  ;  it  could  only  be  done  under  an  Act  of  Parliament.  It  is 
said  that  the  twenty-seventh  section  of  the  Act  of  1849  is  incon- 
sistent with  this  construction,  but  it  does  not  appear  to  me  to  be 
so.  The  seventeenth  section  in  reference  to  cases  wherein,  as  in 
the  present  instance,  any  power  to  review  was  gone  under  the  Act 
of  1848,  gives  to  the  Master  a  more  extended  power  than  it  was 
considered  right  to  confer  on  a  contributory,  while,  at  the  same 
time,  the  Act  allows  the  contributory  to  bring  before  the  Court 
a  party  included  or  excluded  under  the  former  Act,  limiting, 
however,  this  right  to  such  shares  as  had  not  been  previously 
brought  under  adjudication.  It  appears  to  me,  therefore,  that 
there  is  no  doubt  about  the  Act  being  applicable  to  this  case. 

The  next  question  is  whether  I  can  hold  that  what  has  taken 
place  between  the  company  and  Mr.  Hall,  one  of  the  executors, 
varies  the  right  of  the  company  or  of  the  official  managers  as  rep- 
resenting them.  The  shares  in  question  belonged  to  Ann  Hall; 
they  were  entered  regularly  in  the  books  of  the  company  in  her 
name,  and  she  by  her  will  gave  them  to  her  daughter  and  son. 
Richard  Hall,  the  son,  was  one  of  the  executors ;  Mr.  Grosfield 
was  joint  executor  with  him,  and  does  not  appear  to  have  taken 
an  active  part  in  the  executorship  ;  he  says  that  he  wound  up  the 
estate   years   ago,  except  with   reference  to  the  thirty  shares 

in  this  company,  and  that  he  considered  that  he  had 
•13T    *  nothing  further  to  do  in  regard  to  them.     As  to  this 

winding  up  of  the  testatrix's  estate,  it  is  all  very  well  as 
between  the  co-executor  and  the  legatees,  but  has  not  the  slightest 
bearing  on  the  claims  of  perso/is  who  are  entitled  to  come  as 
creditors  against  the  assets.  Mr.  Crosfield  is  unfortunately  in  the 
predicament  in  which  it  often  happens  that  a  man  finds  himself 
who  proves  and  acts  as  executor,  but  who,  trusting  to  his  co-exec- 
utor in  respect  of  matters  for  which  he  may  be  made  and  clearly 
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is  liable  9  does  not  look  after  his  co-executor,  or  see  how  he  exe- 
cates  his  duties.^  On  the  death  of  the  testatrix,  Mr.  Crosfield 
proved  the  will  and  acted  as  executor,  thus  becoming  in  all  re- 
spects liable.  When  the  probate  was  carried  into  the  office  of  the 
company,  a  very  proper  entry  was  made.  It  was  made  under  the 
original  name  of  Ann  Hall,  and  was  to  the  following  effect: 
"  Probate,  &c.,  Ann  Hall's  will  exhibited  here,  9th  March,  1840  ; 
Richard  Hall,  her  son,  and  James  Crosfield,  executors."  This 
was  a  compliance  with  the  direction  in  the  Act  of  Parliament, 
and  gave  the  executors  a  right  to  deal  with  the  shares  according 
to  the  provisions  of  the  deed  constituting  the  company. 

One  great  and  the  leading  point  which  has  been  made  on  the 
part  of  the  appellant  is  this,  that  by  the  thirtieth  article  of  the 
deed,  no  executor  is  entitled  to  receive  the  profits  of  the  share  of 
his  testator  until  he  shall  have  become  a  member,  but  that  those 
profits  shall  be  kept  in  suspense,  accxunulating ;  and  it  is  said  that 
it  is  a  great  damage  to  Mr.  Crosfield  that  the  money  is  not  now 
in  deposit  as  it  ought  to  have  been,  because  if  it  had  been  so,  it 
would  have  gone  in  a  great  measure  to  answer  the  present  lia- 
bility ;  and,  further,  that  this  circumstance  shows  that  Mr. 
Richard  Hall  had  been  accepted  as  a  member,  and  that  the  com- 
pany are  bound  by  that  acceptance.  I  have  held,  and  am 
prepared  to  *  hold  again,  that  directors  may  do  acts,  in  *  188 
reference  to  the  transfer  of  shares,  binding  upon  the  whole  . 
body,  by  which  they  waive  certain  formalities  which  they  ought  to 
have  observed.  In  the  present  case  there  was  a  privilege  con- 
ceded to  one  of  two  executors,  but  it  was  a  privilege  and  benefit 
to  both,  for  Mr.  Crosfield  might  have  availed  himself  of  it,  had 
he  chosen  to  do  so.  If,  however,  the  money  had  been  retained  in 
deposit,  Mr.  Crosfield  would  have  derived  no  benefit  from  it,  for 
the  latter  part  of  the  article,  which  has  not  been  adverted  to,  says, 
that  the  money  shall  ^^  remain  in  suspense,  and  shall  not  be  paid 
till  the  transfer  thereof  shall  be  completed,  and  the  new  holder 
tiiereof  shall  claim  the  same,  and  every  transfer  shall  carry  with 
it  the  profits  and  interest  and  share  of  capital ;  "  the  consequence 
of  which  is,  that  if  this  money  had* remained  in  suspense,  it  would 
have  been  a  fund  for  the  benefit  not  of  Mr.  Crosfield,  but  of  the 

^  See  Styles  v.  Guy,  1  M^N.  &  G.  422,  and  the  authorities  cited  in  notes  to 
that  case ;  3  Lead.  Gas.  in  £q.  (3d  Am.  ed.)  718  et  aeq,  in  notes  to  Townley  o. 
Sberbome. 
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person  who  bought  the  shares,  supposing  them  to  be  salable, 
which  of  course  they  now  are  not.  Mr.  Crosfield  has  therefore,  in 
fact,  sustained  no  loss,  though  he  might  have  had  a  benefit. 

Then  the  question  arises,  whether  the  acts  of  the  directors  can 
be  held  to  be  an  admission  of  Richard  Hall,  in  his  own  proper 
person,  as  a  member  and  owner  of  the  shares.  The  will  gave  him 
no  right  to  be  so  admitted,  and  the  deed  of  the  company  does  not 
seem  to  me  very  clearly  to  point  out  what  is  to  be  done  in  the 
case  of  several  executors.  Without,  however,  deciding  this,  I  am 
clearly  of  opinion  that  the  acts  referred  to  as  constituting  an  ad- 
mission of  B.  Hall  as  a  member  cannot  be  treated  as  having  that 
effect.  Every  instance  of  dealing  with  this  gentleman  has,  in  fact, 
a  contrary  character ;  he  never  asked  to  be  a  member,  in  the 
proper  sense  of  that  term  ;  when  he  sold  the  fifteen  shares, 
*  139  the  notice  he  gave  was  as  executor,  and  in  *  two  out  of 
every  three  of  the  letters  written  by  him,  he  speaks  of  the 
shares  as  being  those  of  Ann  Hall.  In  no  one  of  the  documents 
which  I  have  before  me  is  he  introduced  as  a  member.  Credit  is 
given  for  the  dividends  to  the  executors ;  and,  although  it  is  dis- 
charged on  the  opposite  side  of  the  account  by  the  payment  to 
him,  yet  of  course  it  must  be  in  that  clmracter  in  respect  of  which, 
on  the  opposite  side,  the  credit  is  given.  I  must  say  I  never  saw 
a  case  in  which  there  was  less  foundation  for  the  argument  that 
the  dealings  between  the  parties  had  altered  the  rights  that  existed 
between  them.  I  have  looked  most  carefully,  but  without  suc- 
cess, to  see  if  I  could  find  any  thing  of  the  sort,  for  I  have  been 
anxious  to  relieve  Mr.  Crosfield  if  I  possibly  could. 

The  103d  article  of  the  deed  referred  to  by  Mr.  Prior  shows 
that  these  parties  cannot  be  considered  as  having  been  taken  by 
surprise  in  being  treated  as  shareholders,  for  it  contains  an  inde- 
pendent covenant  by  the  shareholders,  binding  their  real  and 
personal  representatives,  that  they  will  continue  liable  in  respect 
of  any  shares  that  form  part  of  their  assets.  The  reason  for  this 
being  introduced  was,  that  the  executors  qud  executors  not  be- 
coming members  and  not  having  sold  would  not  themselves  be 
responsible  personally,  and  thaj;  imtil  they  sold  and  other  persons 
came  in  their  place  there  would  be  no  personal  responsibility.  The 
original  shareholders  therefore  entered  into  this  covenant,  that 
their  real  and  personal  assets  should  be  considered  liable  for  all 
the  conditions  under  the  deed  which  would  attach  to  any  share- 
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holder  whilst  the  shares  remained  the  assets  of  that  particular 
shareholder. 

The  case  of  the  appellant  is  without  doubt  a  strong  one  on  the 
merits,  but  the  law  is  too  clearly  against  him  to  enable  me 
to  entertain  any  doubt  in  the  matter ;  *  and  I  am  therefore    *  140 
under  the  necessity  of  affirming  the  decision  of  the  Yice- 
Ghancellor. 

I  shall  not,  however,  do  what  I  consider  myself  bound  to, do  in 
most  cases  where  a  party  chooses  to  try  tlie  experiment  of  an 
appeal,  in  which  he  does  not  succeed ;  namely,  to  dismiss  the  appeal 
with  costs.  This  is  so  hard  a  case  on  Mr.  Crosfield,  that  I  am 
not  surprised  at  his  attempting  to  relieve  himself  from  such  an  un- 
merited infliction.    I  shall  dismiss  the  appeal,  but  without  costs.^ 


In  the  Matter  of  the  Trusts  of  the  Will  of  AGNES  ATKINSON,^ 

AND 

In  the  Matter  of  the  Act  10  &  11  Vict.  c.  96. 

1852.    Jane  9.    Before  the  Lord  Chancellor  Lord  St.  Leonards. 

The  title  of  an  assignee  for  Talue  of  an  equitable  interest  is  not  affected  by  a 
preyious  insolvency  of  the  assignor,  the  assignee  haying  no  notice  of  that  in- 
solvency.* 

The  effect  of  the  Act  7  Geo.  4,  c.  67,  is  to  vest  in  the  assignee  in  insolvency  all 
the  property  of  the  insolvent,  but  subject  to  all  equities  to  which  it  would  be 
liable  in  the  hands  of  the  insolvent.^ 

This  was  an  appeal  by  Samuel  Sturgis,  the  provisional  assignee 
of  the  estate  and  effects  of  Alfred  Argles,  against  so  much  of  an 
order  made  by  the  Vice-Chancellor  Knight  Bruce,  dated  the  12th 

>  See  2  Lindley  Fartn.  (Eng.  ed.  1860)  1145. 

*  S.  C,  4  Be  6.  &  Sm.  648. 

*  See  Be  Barr's  Trust,  4  K.  &  J.  218 ;  Re  Mary  Combe's  Will,  1  Giff.  91 ; 
Lewin  Trusts  (5th  Eng.  ed.)  500,  501 ;  Lloyd  v.  Banks,  L.  R.  8  Ch.  Ap.  488 ; 
rBTersing  the  order  of  the  Master  of  the  Rells  in  S.  C,  L.  R.  4  £q.  222 ;  Thomp- 
son V,  Speirs,  18  Sim.  469 ;  Sngden  V.  &  P.  (14th  Eng.  ed.)  878,  755 ;  In  re 
Brown's  Trusts,  L.  R.  5  £q.  88;  1  Story  £q.  Jur.  §§  4216,  421  e;  Fierce  v, 
Brady,  23  Beav.  64. 

*  Stuart  V.  Cockerell,  L.  R.  8  Eq.  607 ;  In  re  Brown^s  Trusts,  L.  R.  5  Eq. 
88. 
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July,  1851,  as  directed  that  the  share  of  Alfred  Argles  in  certain 
bank  annuities  should  be  transferred  and  paid  to  John  Hook,  the 
assignee  for  value  of  such  share.  The  following  were  the  facts 
which  gave  rise  to  the  question  involved  in  the  appeal. 

Agnes  Atkinson  by  her  will,  bearing  date  the  16th  July,  1814, 

gave  to  her  executors  a  sum  of  700Z.  upon  trust  to  invest  the  same 

and  to  pay  the  dividends  to  Ann  Argles  for  life,  and,  after 

•  141.   her  decease,  upon  trust  to  assign  and  *  transfer  the  whole 

fund  among  the  children  of  Ann  Argles. 

The  testatrix  died  on  the  28th  December,  1821,  and  the  execu- 
tors shortly  afterwards  invested  the  700Z.  in  895/.  19«.  lOd.  bank 
three  per  cent  annuities.  By  indenture,  dated  the  27th  January, 
1885,  Alfred  Argles,  one  of  the  children  of  Ann  Argles,  assigned 
for  valuable  consideration  to  J.  B.  Cook  his  share  and  interest  in 
the  legacy.  J.  B.  Cook  immediately  gave  notice  of  this  assign- 
ment to  the  executors.  By  indenture,  dated  the  4th  June,  1842, 
J.  B.  Cook  assigned  for  valuable  consideration  the  share  and 
interest  thus  vested  in  him  to  John  Hook. 

In  1848,  the  surviving  executor  of  Agnes  Atkinson  transferred 
the  stock  into  Court,  under  the  provisions  of  the  Trustees  Belief 
Act.  Ann  Argles,  to  whom  the  dividends  of  the  stock  were  pay- 
able during  her  life,  died  on  the  22d  January,  1851,  leaving  Alfred 
Argles  and  two  other  children,  who  had  also  assigned  their  shares. 

A  petition  was  then  presented  by  J.  B.  Cook  and  J.  Hook  and 
the  parties  entitled  in  respect  of  the  other  shares,  praying  to  have 
the  fund  transferred.  On  serving  this  petition  on  the  repre- 
sentatives of  the  surviving  executor,  the  petitioners  were  informed 
that  it  had  been  ascertained  that  Alfred  Argles  had  been  twice 
insolvent,  once  in  1880,  and  again  in  1834. 

Samuel  Sturgis,  the  provisional  assignee,  was  accordingly  served 
with  the  petition,  and  appeared  before  the  Vice-chancellor,  and 
claimed  the  share  of  Alfred  Argles.  J.  B.  Cook  made  an 
*142  affidavit  that,  at  the  time  of  his  purchase,  *he  had  no 
notice,  directly  or  indirectly,  of  the  insolvency.  The  Vice- 
Chancellor  refused  to  give  effect  to  the  claim  of  the  provisional 
assignee,  holding  that  the  assignee  in  insolvency  took  no  more 
than  would'  have  passed  to  him  by  any  assignment  which  the 
insolvent  could  have  made.  His  Honor  therefore  directed  pay- 
ment to  J.  Hook  of  the  share  of  Alfred  Argles  in  the  stock  in 
question,  observing  that  he  entertained  no  doubt  on  the  subject, 
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although  the  question  did  not  appear  to  have  been  previously 
decided,  and  was  one  of  considerable  importance. 

From  this  decision  the  provisional  assignee  appealed  to  the  Lord 
Chancellor,  as  above  stated. 

Mr.  Follett  and  Mr,  Osborne j  for  the  appellant,  (a)  —  They 
stated  the  question  as  being,  whether  a  purchaser  for  valuable 
consideration,  giving  notice,  could  exclude  the  title  of  the  assignee 
in  insolvency.  They  contended  that  the  case  differed  from  that  of 
competing  assignees  for  value,  and  that  the  effect  of  the  Act  7 
Geo.  4,  c.  57,  was  so  absolutely  to  vest  in  the  assignee  all  the  estate 
and  interest  of  the  involvent,  of  whatever  kind  or  description,  as 
not  to  leave  the  insolvent  any  thing  which,  under  any  circum- 
stances, he  could  assign,  and  that  no  notice  to  the  trustees  of  the 
fund  was  necessary.  They  referred  to  the  eleventh,  six- 
teenth, and  nineteenth  sections  *  of  the  Act,  and  dis-  *  148 
tinguished  the  present  from  the  case  of  Dearie  v.  Sail,  (i) 
which  had  been  cited  on  the  other  side,  upon  occasion  of  the 
hearing  before  the  Yice-Chancellor. 

Mr,  JR.  Palmer  and  Mr.  Schomherg,  who  appeared  in  support  of 
the  decision  of  the  Vice-Ohancellor,  were  not  called  on. 

The  Lord  Chancellor.  —  Two  questions  arise  on  this  appeal : 
the  first,  whether  the  title  of  the  assignee  in  insolvency  is  so  abso- 
lute that  it  cannot  be  disturbed ;  and,  secondly,  what,  under  the 
circumstances  as  they  here  appear,  are  the  rights  of  the  assignee 
for  value. 

It  may  be  considered  as  decided,  that  the  assignee  in  insolvency 
represents  the  insolvent ;  he  stands  in  his  place,  and  takes  only 
such  interest  as  he  can  give,  and  subject  to  all  equities  by  which 
the  insolvent  is  bound.^    It  has,  however,  been  contended  that  the 

(a)  It  was  attempted  at  the  opening  of  the  argument,  but  without  success, 
to  show  that,  as  a  matter  of  fact,  the  executors  as  trustees  of  the  fund  had  notice 
of  the  insolvency  prior  to  receiving  notice  of  the  assignment  to  J.  R.  Cook ;  and 
the  cases  of  Smith  v.  Smith,  2  Cromp.  &  M.  231,  and  Meux  o.  Bell,  1  Hare, 
73,  and  the  42d  section  of  the  Act  7  Geo.  4,  c.  57,  were  referred  to  as  bearing 
on  this  part  of  the  case. 

(6)  3  Rass.  1. 

1  See  Mitchell  v.  Winslow,  2  Story,  630;  Winslow  o.  McLellan,  2  Story, 
492 ;  Ex  parte  Newhall,  2  Story,  360 ;  Fletcher  v.  Morey,  2  Story,  555 ;  Chitty 
Contr.  (lOth  Am.  ed.)  138,  139,  and  cases  in  note. 
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effect  of  the  Act  is  so  to  vest  the  property  that  the  insolvent  can- 
not afterwards  divest  it ;  but  this  is  not  so,  for  there  are  no  words 
in  the  Act  giving  to  the  assignee  any  higher  interest  tlian  the  in- 
solvent himself  has :  the  assignee  does  not  therefore  take  so  as 
not  to  be  subject  to  equities  as  administered  in  this  Court. 

It  is  a  settled  point,  as  between  two  competing  parties  in  refer- 
ence to  equitable  interests,  that  he  who  takes  care  and  gives  notice 
to  the  trustees  shall  get  a  benefit  over  him  who  has  not  so  done. 
A  case  occurs  to  me  of  Warburton  v.  Lovelandy  (a)  before  the 
*  144  House  of  *  Lords,  where  the  contest  as  to  priority  arose  on 
the  effect  of  the  Irish  Register  Act,  and  the  decision  there 
clearly  shows  that  the  legal  interest  being  in  an  assignee  does  not 
prevent  the  application  of  the  rule  of  this  Court  to  which  I  have 
adverted. 

On  the  second  question,  as  to  what  in  this  case  are  the  rights  of 
the  assignee  for  value,  there  is  no  difficulty.  The  assignee  did  all 
that  he  could  ;  he  swears  that  he  knew  nothing  of  the  insolvency, 
and  it  is  proved  that  he  gave  notice.  Then  it  has  been  said  that 
the  decision  of  the  Vice-Chancellor  bears  hardly  on  creditors ;  but 
to  hold  the  opposite  would  be  equally  hard  on  the  purchaser  for 
value.  The  result  will  be  to  teach  assignees  to  see  of  what  prop- 
erty the  insolvent  is  actually  possessed :  I  consider  the  point  to 
be  in  law  perfectly  settled.  [The  appeal  was  accordingly  dis- 
missed  with  costs.] 
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1852.    July  17,  19,  20.    Before  the  Lord  Chancellor. Lord  St.  Lbokabds. 

J.  M.  by  his  will  devised  the  Majrtham  Hall  estate,  being  of  gavelkind  tenure, 

to  trustees  upon  trust  to  sell  a  competent  part  for  the  payment  of  debts,  and 

subject  thereto  upon  trust  for  P.  M.  for  life,  and  after  his  decease  for  the  first 

son  of  P.  M.  for  life,  and  after  his  decease  for  the  first  son  of  such  first  son  and 

the  heirs  male  of  his  body,  and  in  default  of  such  issue,  for  every  other  son  of 

P.  M.  successively  for  the  like  interests  and  limitations,  and  in  default  of  issue 

of  the  body  of  P.  M.,  or  in  case  of  his  not  leaving  any  at  his  decease,  for  T.  M. 

for  life,  and  after  his  decease  for  T.  G.  M.,  the  eldest  son  of  T.  M.,  for  life, 

and  after  his  decease  for  the  first  son  of  T.  G.  M.  and  the  heirs  male  of  hia 

i_ 

(a)  2  Dow  &  Clark,  480. 

>  S.  C,  9  G.  B.  793;  16  M.  &  W.  418;  7  Hare,  568;  4De  G.  &  J.  176. 
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bodj,  and  in  default  of  iaaue  of  the  body  of  the  said  T.  6.  M.,  for  every 
other  son  of  T.  M.  successiyely  for  the  like  estates  and  interests,  and  on 
failure  of  all  such  issue  of  the  body  of  T.  M.,  upon  trust  for  him,  his  heirs, 
and  assigns  for  ever ;  F.  M.  never  had  any  children.  Edd,  that  F.  M.  took 
an  estate  for  life  with  remainder  to  his  first  unborn  son,  if  such  son  had  been 
bom,  and  that  all  the  remainders  over  were  void.  Held,  also,  that  effect 
was  to  be  given  to  the  gift  over  to  T.  M.  and  his  sons  in  default  of  issue  of 
the  body  of  P.  M.,  &c.,  as  an  independent  clause,  and  that  it  was  conse- 
quently valid.' 

Although  by  the  doctrine  of  ey  pres  or  by  implication  as  applied  to  the  con- 
struction of  a  will,  an  estate  may  be  carried  otherwise  than  in  the  exact  form 
and  manner  indicated  by  the  testator,  yet  it  must  always  be  in  favour  of  a 
class  or  part  of  a  class  of  persons  intended  to  be  provided  for  by  the 
testator.* 

In  construing  wills  effect  may  in  certain  cases  be  given  to  the  general  intent  at 
the  expense  of  a  particular  intent,  but  this  is  not  to  be  done  without  an  actual 
necessity.* 

Where  an  estate  is  so  limited  to  A.  as  would  generally  raise  by  implication  an 
estate  tail,  but  there  are  added  limitations  to  the  children  of  A.  which  are 
void  for  remoteness,  it  is  not  a  general  rule  to  reject  these  limitations  as 
unimportant  and  to  give  to  A.  an  estate  tail,  although  cases  may  arise  in 
which  this  would  be  done  in  favour  of  the  clear  intention  of  the  testator.^ 

The  cases  of  FUt  v.  Jackson^  2  Bro.  C.  C.  61,  and  NichoU  v.  NichoU,  2  W.  Bl. 
1159,  observed  on. 

Where  there  are  gi^  over  which  are  void  for  perpetmty,  and  there  is  a  subse- 
quent and  independent  clause  on  a  gift  over  which  is  within  the  line  of  per- 
petuity, effect  cannot  be  given  to  such  clause  unless  it  will  accord  with 
previous  valid  lioiitations. 

A  gift  over  made  in  words  comprising  only  one  event  will  not  be  construed  as 
made  on  two  events,  although  in  point  of  fact  it  may  consist  very  reasonably 
of  two  branches,  unless  it  is  so  expressed  by  the  testator.* 


>  1  Jarman  Wills  (3d  Eng.  ed.),  264  et  seq, ;  Goring  v.  Howard,  16  Sim. 
395. 

*  See  Challis  v.  Evers,  18  Q.  B.  228,  231,  248 ;  S.  C.  nom.  Evers  r.  Challis, 
7  H.  L.  Cas.  531;  1  Jarman  Wills  (3d  Eng.  ed.),  239  et  seq,;  Jackson  r. 
Phillips,  14  Allen,  539.  Where  there  is  a  gift  to  a  class,  some  of  whom  are 
within  the  rule  against  perpetuities,  and  some  not,  but  the  class  itself,  and  the 
shares  of  each,  cannot  be  ascertained  within  the  legal  limits  as  to  time,  the  whole 
gift  is  void.  But  where  the  individual  shares  of  the  members  of  the  class  can  be 
ascertained  within  the  proper  periods,  the  gift  is  valid  as  to  those  within  the 
role  againat  perpetuities,  though  invalid  as  to  the  rest.  Wilkinson  v,  Duncan, 
SO  Beav.  Ill ;  1  Jarman  Wills  (3d  Eng.  ed.),  256 ;  Curtis  o.  Lukin,  5  Beav.  155. 

'  See  Joneses  Appeal,  3  Grant  (Fenn.),  169. 

^  See  Allyn  v.  Mather,  9  Conn.  114 ;  Jackson  v.  Brown,  13  Wend.  437 ; 
Oxley  0.  Lane,  35  N.  Y.  340. 

*  K  the  gift  over  is  limited  upon  a  single  event  which  may  or  may  not  happen 
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J.  M.  provided  b^  his  said  will  tbat  if  P.  M.  or  T.  M.  or  any  of  their  issue 
should  become  entitled  to  the  Jodrell  estate,  then  the  trustees  should  stand 
seised  of  the  devised  premises  upon  trust  for  the  next  person  entitled  thereto 
under  his  will,  as  if  the  person  so  succeeding  to  the  Jodrell  estate  were  dead. 
T.  M.  died  after  the  date  of  the  will,  and  the  testator  by  a  codicil  declared 
that  his  trustees  should  stand  seised  of  the  devised  estates  upon  trust  for  his 
wife  for  life,  and  then  upon  the  trusts  declared  by  his  will,  subject  to  the 
declaration  therein  contained  with  reference  to  the  Jodrell  estate.  On  the 
death  of  the  widow,  P.  M.  came  into  possession  of  the  Maytham  Hall  estate, 
being  at  that  time  entitled  to  a  life  estate  in  remainder  in  Uie  Jodrell  estate, 
the  tenant  for  life  of  that  estate  being  then  living.  Edd^  first,  that  this  was 
not  such  an  interest  in  P.  M.  as  fell  within  the  intention  of  the  shifting  clause, 
and  that  it  did  not  in  that  event  come  into  operation.  Hdd,  secondly,  on 
P.  M.  afterwards  coming  into  possession  of  the  Jodrell  estate  on  the  death  of 
the  tenant  for  life,  that  then  the  Maytham  Hall  estate  went  over  and  became 
vested  in  the  trustees  of  J.  M.^s  wiU.  Hdd,  thirdly,  on  the  construction  of 
the  clause  generally,  that  its  operation  was  not  confined  to  one  shifting,  but 
that  it  operated  totieg  quoiiet  as  regarded  the  parties  named  in  it. 

The  Jodrell  estate  was  limited  under  the  will  of  £.  J.  to  the  use  of  M.  J.  for 
life,  with  remainder  to  the  use  of  the  sons  and  daughters  of  M.  J.  successively 
in  tail,  with  renoainder  to  the  use  of  S.  M.  for  life,  with  remainder  to  her 
sons  and  daughters  in  tail,  with  remainder  to  P.  M.,  son  of  J.  M.,  for  life, 
with  remainders  to  his  sons  and  daughters  in  tail,  with  remainder  to  T.  M., 
another  son  of  the  said  J.  M.,  for  life,  with  remainder^  to  his  sons  and 
daughters  in  tail,  with  divers  remainders  over.  The  will  contained  a  proviso 
that  if  P.  M.  and  T.  M.  or  either  of  them,  their  or  either  of  their  issue  or  any 
other  son  or  sons  of  the  said  J.  M.  or  his  or  their  issue,  should  become  enti- 
tled to  an  estate  of  freehold  or  inheritance  in  possession  of  or  in  the  Maytham 
Hall  estate  belonging  to  R.  M.,  *'  so  as  to  be  in  the  possession  or  in  the 
actual  receipt  of  the  rents  and  profits  thereof,"  then  and  in  that  case  the 
estates  devised  by  her  wiU  should  shift  from  the  person  so  becoming  entitled 
in  manner  therein  mentioned.  At  the  date  of  the  will  R.  M.  was  entitled  to 
the  Maytham  Hall  estate,  partly  in  fee  and  partly  as  tenant  in  tail.    The 


within  the  prescribed  period,  it  is  void,  and  cannot  be  made  good  by  the  actual 
happening  of  the  event  within  that  period.  But  if  the  testator  distinctly  makes 
his  gift  over  to  depend  upon  what  is  sometimes  called  an  alternative  contingency, 
or  upon  either  of  two  contingencies,  one  of  which  may  be  too  remote,  and  the 
other  cannot  be,  its  validity  depends  upon  the  event ;  or,  in  other  words,  if  he 
gives  the  estate  over  on  one  contingency  which  must  happen,  if  at  all,  within 
the  limit  of  the  rule,  and  that  contingency  does  happen,  the  validity  of  the  dis- 
tinct gift  over  in  that  event  will  not  be  affected  by  the  consideration  that  upon  a 
different  contingency,  which  might  or  might  not  happen  within  the  lawful  limit, 
he  makes  a  disposition  of  his  estate,  which  would  be  void  for  remoteness. 
Gray  J.,  in  Jackson  v,  Phillips,  14  Allen,  672,  673;  Minter  v.  Wraith,  13 
Sim.  52 ;  Evers  v.  Challis,  7  H.  L.  Cas.  631 ;  Armstrong  o.  Armstrong,  14  B. 
Hon.  333. 
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Mftjtluun  Hall  estate  was  subsequently  disentailed  and  devised  and  so  came 
to  the  son  of  T.  M.  (who  was  then  entitled  in  possession  to  the  Jodrell 
estate),  by  limitation  as  a  purchaser,  and  not  by  inheritance  or  under  the 
original  limitations  existing  at  the  date  of  the  testator^s  will.  Whether,  look- 
ing at  the  dealing  with  the  Maytham  Hall  estate,  it  became  vested  in  T.  M. 
in  such  a  manner  as  to  make  the  Jodrell  estate  go  over, — qwere. 

This  was  an  appeal  by  certain  of  the  defendants  from  two  orders 
made  in  the  suit,  the  one  by  the  Yice-Ghancellor  Wiobam, 
dated  the  7th  May,  1860,  and  *  the  other  by  the  Vice-Ohan-    *  146 
cellor  Knight  Bruce,  dated  the  18th  July,  1851. 

A  very  Ml  report  of  the  case,  as  heard  by  the  Vice-Chancellor 
WiGBAM,  will  be  found  in  the  seventh  volume  of  Mr.  Hare's 
Reports,  p.  568 ;  and  it  is  therefore  hoped  that  the  following  pre- 
liminary statement,  though  in  a  much  more  condensed  form  than 
would  otherwise  have  been  deemed  necessary,  will  be  found  suffi- 
cient to  render  the  argument  and  judgment  now  reported  intelli- 
gible to  the  reader. 

James  Monypenny  of  Greenwich,  on  whose  will  and  cod- 
icil the  questions  in  the  suit  mainly  arose,  was  at  the  *  date  *  147 
of  his  will  seised  in  fee  of  certain  estates  in  Kent,  of  gavel- 
kind tenure,  called  the  Bolvenden  or  Maytham  Hall  estates.  The 
property  had  become  vested  in  him,  as  tenant  in  tail,  on  the  death 
of  his  eldest  brother,  Robert  Monypenny  of  Bolvenden,  and  he  suf- 
fered a  recovery  to  bar  the  entail. 

James  Monypenny,  by  his  will,  dated  the  11th  February,  1804, 
after  devising  portions  of  his  real  estates,  gave  and  devised  a  part 
of  the  estates  above  mentioned,  called  the  Maytham  Hall  estate, 
and  all  the  residue  of  his  real  estates,  to  trustees  upon  trust  to  sell 
a  sufficient  part  to  pay  his  debts  and  certain  legacies,  and  subject 
to  the  above  to  stand  seised  of  all  and  every  his  said  real  estates, 
'^  upon  trust  to  permit  and  suffer  my  said  brother  Phillips  Mony- 
penny to  receive  and  take  the  rents,  issues,  and  profits  thereof  for 
and  during  the  term  of  his  natural  life  without  impeachment  of 
waste,  and  from  and  immediately  after  his  decease  upon  trust  for 
the  first  son  of  the  body  of  the  said  Phillips  Monypenny  for  and 
during  the  term  of  his  natural  life,  and  from  and  immediately  after 
his  decease  upon  trust  for  the  first  son  of  the  body  of  such  first  son 
and  the  heirs  male  of  his  body,  and  in  default  of  such  issue,  upon 
trust  for  all  and  every  other  the  son  and  sons  of  the  body  of  my 
said  brother  Phillips  Monypenny  severally  and  successively  ac- 
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cording  to  seniority  of  age,  for  the  like  interests  and  limitations  as  I 
have  before  directed  respecting  the  first  son  and  his  issue  ;  and  in 
default  of  issue  of  the  body  of  my  said  brother  Phillips  Monypenny, 
or  in  case  of  his  not  leaving  any  at  his  decease,  upon  trust  for  my  said 
brother  Thomas  Monypenny  for  and  during  the  term  of  his  natural 
life  without  impeachment  of  waste,  and  from  and  immediately  after 
his  decease,  upon  trust  for  Thomas  Monypenny  (afterwards  Thomas 

Oybbon  Monypenny,  the  father  of  the  plaintiff),  the  eldest 
•148    son  of  my  said    brother   *  Thomas  Monypenny,  for  and 

during  the  term  of  his  natural  life  without  impeachment  of 
waste,  and  from  and  immediately  afber  his  decease,  upon  trust  for 
the  first  son  of  the  body  of  the  said  Thomas  Monypenny,  son  of 
my  said  brother  Thomas  Monypenny,  and  the  heirs  male  of  his 
body,  and  in  default  of  issue  of  the  body  of  the  said  Thomas  Mony- 
penny the  son,  upon  trust  for  all  and  every  other  the  son  and  sons 
of  the  body  of  my  said  brother  Thomas  Monypenny  for  the  like 
estates  and  interests  severally  and  successively  according  to  sen- 
iority of  age  ;  and  in  failure  of  all  such  issue  of  the  body  of  my 
said  brother  Thomas  Monypenny,  upon  trust  for  him,  his  heirs,  and 
assigns  for  ever.  But  I  do  hereby  declare,  that  if  it  shall  happen 
at  any  time  hereafter  that  my  said  brothers  or  either  of  them, 
their  or  either  of  their  issue,  shall  become  entitled  to  the  real  or 
copyhold  estate  or  any  part  thereof  late  of  Elizabeth  Jodrell,  widow, 
daughter  of  the  late  Phillips  Gybbon,  situate  in  the  said  parish  of 
Bolvenden  or  in  the  parishes  of  Denenden,  Tenterden,  or  either  of 
them  or  elsewhere,  then  and  in  that  case,  and  immediately  upon 
such  event  taking  place,  my  said  trustees  and  the  survivor  of  them 
and  his  heirs  shall  stand  seised  of  my  said  estates  hereinbefore 
devised  for  the  benefit  of  my  said  brothers  and  their  issue,  upon 
trust  for  the  next  person  entitled  thereto  under  and  by  virtue  of 
this  my  will  in  the  same  manner  as  they  would  have  done  if  the 
person  so  succeeding  to  the  said  estates  late  of  the  said  Elizabeth 
Jodrell  were  actually  dead."  And  the  testator  added  a  power  to 
the  devisees  to  cut  timber  and  grant  leases  according  to  the  terms 
laid  down  in  the  will. 

The  testator's  brother,  Thomas  Monypenny,  died  between  the 

date  of  the  will  and  a  codicil  to  be  presently  mentioned, 
♦  149    leaving  his  son  Thomas  Gybbon  Monypenny,  *  in  the  will 

named  Thomas  Monypenny  as  above  stated,  him  surviving. 
The  testator  executed  a  codicil  dated  the  25th  July,  1818,  in 
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which,  afker  reciting  the  death  of  his  brother  Thomas  Monypenny, 
he  revoked  the  devise  of  the  Maytham  Hall  estate,  and  devised  it 
to  the  use  that  his  wife,  Mary  Monypenny,  should  take  the  rents 
and  profits  for  life  without  impeachment  of  waste,  subject  to  keep- 
ing the  house  tliereon  in  repair,  remainder  to  the  uses  expressed 
of  the  same  in  his  will,  and  subject  to  the  proviso  in  case  and  if 
the  devisees  under  the  will  should  become  entitled  to  Elizabeth 
Jodrell's  estate.  Two  other  codicils  were  executed  by  the  tester 
tor  not  affecting  the  disposition  of  the  real  estate. 

James  Monypenny  died  in  June,  1822,  and  left  his  widow,  his 
brother  Phillips  Monypenny,  and  Thomas  Gybbon  Monypenny,  the 
son  of  Thomas  Monypenny,  surviving  him. 

The  property  referred  to  in  the  testator's  will  as  the  estate  of 
Elizabeth  Jodrell,  and  which  was  called  the  Jodrell  or  Hole  estate, 
stood  limited  under  the  will  of  Elizabeth  Jodrell,  bearing  date  the 
4th  May,  1767,  in  the  following  manner:  The  testatrix,  who 
died  in  March,  1775,  devised  the  property  in  question  to  certain 
parties  therein  named,  to  the  use  of  Mary  Jefferson,  spinster,  and 
her  assigns  during  her  life,  with  remainder  to  trustees  for  her  life 
to  preserve  contingent  remainders,  with  remainder  to  the  use  of 
the  sons  and  daughters  of  the  said  Mary  Jefferson  successively  in 
tail,  and  on  failure  of  such  issue,  to  the  use  of  her  god-daughter 
Sylvestra  Monypenny,  daughter  of  her  cousin  James  Monypenny 
of  Greenwich,  and  her  assigns  for  life,  with  remainder  to 
the  first  and  other  sons  of  the  said  *  Sylvestra  Monypenny  *  160 
successively  in  tail,  with  remainder  to  her  daughters  as 
tenants  in  common  in  tail,  with  remainder  to  the  use  of  Phillips 
Monypenny,  second  son  of  James  Monypenny  of  Greenwich,  for 
and  during  his  life,  with  remainder  to  trustees  during  his  life  to 
preserve  contingent  remainders,  with  remainder  to  the  sons  and 
daughters  of  the  said  Phillips  Monypenny  in  tail  in  like  manner 
as  to  the  sons  and  daughters  of  the  said  Sylvestra  Monypenny, 
with  remainder  to  the  use  of  Thomas  Monypenny,  third  son  of  the 
said  James  Monypenny  of  Greenwich,  and  his  aCssigns  during  his 
life,  with  remainder  to  trustees  during  his  life  to  preserve  contin- 
gent remainders,  with  remainder  to  the  use  of  the  first,  second, 
third,  and  other  sons  of  the  said  Thomas  Monypenny  successively 
and  in  remainder  one  after  another  as  they  and  every  of  them 
should  be  in  priority  of  birth,  and  the  several  and  respective  heirs 
of  the  body  and  bodies  of  all  and  every  such  son  and  sons  issuing, 
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the  elder  of  such  sons  and  the  heirs  of  his  and  their  body  and 
bodies  issuing  being  always  preferred  and  to  take  before  the 
younger  of  such  sons  and  the  heirs  of  his  and  their  body  and 
bodies  issuing,  and  for  default  of  such  issue,  to  the  use  of  all  and 
every  the  daughter  and  daughters  of  the  said  Thomas  Monypenny 
in  tail,  with  remainder  over  to  the  subsequently  born  sons  of 
James  Monypenny  of  Greenwich  in  tail :  and  it  was  thereby  pro- 
vided, that  if  the  said  Phillips  Monypenny  and  Thomas  Monypenny 
or  either  of  them,  their  or  either  of  their  issue,  male  or  female,  or 
any  other  son  or  sons  of  the  said  James  Monypenny  of  Greenwich 
thereafter  to  be  born,  or  his,  their,  or  any  of  their  issue,  male  or 
female,  should  at  any  time  or  times  be  or  become  entitled  to  an 
estate  of  freehold  or  inheritance  in  possession  of  or  in  the  mes- 
suages, lands,  tenements,  and  hereditaments  in  the  said  coimty  of 

Kent,  then  of  or  belonging  to  her  cousin  Robert  Monypenny, 
*151    Esq.,  of  Bolvenden,  *  elder  brother  of  the  aforesaid  James 

Monypenny  of  Greenwich,  or  the  greatest  part  of  the  same 
messuages,  lands,  tenements,  and  hereditaments  so  as  to  be  in  the 
possession  or  in  the  actual  receipt  of  the  rents  and  profits  thereof, 
then  and  so  often  as  the  case  should  so  happen  the  use  and  estate 
which  was  thereinbefore  devised  or  limited  to,  or  which  by  virtue 
of  her  will  should  come  to  or  devolve  upon  the  said  Phillips  Mony- 
penny or  his  issue,  male  or  female,  or  the  said  Thomas  Monypenny 
or  his  issue,  male  or  female,  or  any  other  son  of  the  said  James 
Monypenny  of  Greenwich  thereafter  to  be  bom,  or  his,  their,  or 
any  of  their  issue,  male  or  female,  so  becoming  entitled  in  posses- 
sion as  aforesaid  of  and  in  the  said  manors,  messuages,  lands, 
tenements,  and  hereditaments  thereinbefore  devised,  should  imm^ 
diately  from  thenceforth  cease,  determine,  and  be  void  as  if  the 
said  Phillips  Monypenny  and  such  other  son  and  sons  of  the  said 
James  Monypenny  of  Greenwich  thereafter  to  be  bom  respectively, 
and  his  and  their  issue,  male  and  female,  so  becoming  entitled  in 
possession  as  aforesaid,  was  and  were  then  naturally  dead  without 
issue,  male  and  female,  of  his  and  their  body  and  bodies ;  and  then 
and  from  thenceforth  the  said  manors,  messuages,  lands,  tene- 
ments, and  hereditaments  thereinbefore  devised  should  go  and 
remain  to  and  to  the  use  of  such  person  and  persons  as  by  virtue 
of  the  uses  and  limitations  thei*einbefore  contained  would  then  be 
entitled  as  the  next  persons  in  remainder  in  case  the  said  Phillips 
Monypenny*  or  Thomas  Monypenny  or  such  other  son  or  sons  of 
[  118  ] 
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ihe  said  James  Monypenny  of  Greenwich  thereafter  to  be  born 
respectiyely,  or  his  or  their  respective  issue,  male  or  female,  so  be- 
coming entitled  to  the  said  manors,  messuages,  lands,  tenements, 
and  hereditaments  then  of  or  belonging  to  the  said  Robert  Mony- 
penny or  the  greatest  part  thereof  as  aforesaid,  was  or  were 
naturally  dead  without  issue,  male  or  female,  of  his,  her,  *  and  *  152 
their  body  or  bodies ;  and  the  same  person  or  persons  should 
in  every  such  case  be  entitled  to  take  the  same  estate  and  estates 
in  the  said  manors,  messuages,  lands,  tenements,  and  heredita- 
ments thereinbefore  devised  as  he,  she,  or  they  would  have  been 
entitled  to  take  therein  by  virtue  of  that  her  will  if  the  said  Phil- 
Ups  Monypenny  or  Thomas  Monypenny  or  such  other  son  or  sons 
of  the  said  James  Monypenny  of  Greenwich  thereafter  to  be  born 
respectively,  or  his  or  their  respective  issue,  male  or  female,  so  be- 
coming entitled  to  the  said  messuages,  lands,  tenements,  and  here- 
ditaments then  of  or  belonging  to  the  said  Robert  Monypenny  or 
ihe  greatest  part  thereof,  was  or  were  then  naturally  dead  without 
issue,  male  or  female,  as  aforesaid. 

Under  the  several  limitations  above  mentioned  of  the  Maytham 
Hall  and  the  Jodrell  estates  respectively,  the  devolution  of  these 
properties  proceeded  in  the  following  manner:  As  to  the  May- 
tham Hall  estate,  the  widow  of  the  testator,  James  Monypenny, 
received  the  rents  till  1826,  when  she  died ;  and  Phillips  Mony- 
penny thereupon  entered  into  possession.  In  1827,  Phillips 
Monypenny,  treating  himself  as  tenant  in  tail  in  possession,  suf- 
fered a  recovery  of  the  estate,  the  uses  of  which  were  declared  to 
enure  to  him  in  fee ;  and  by  an  indenture  dated  the  10th  June, 
1835,  made  on  occasion  of  the  marriage  of  Robert  Joseph  Mony- 
penny, he*charged  it  with  a  sum  of  money  as  a  jointure  to  Susan- 
nah Monypenny,  the  wife  of  R.  J.  Monypenny.  In  January,  1841, 
Phillips  Monypenny  died  without  having  had  any  children,  and  by 
his  wUl  devised  the  Maytham  Hall  estate,  amongst  other  uses,  to 
the  use  of  Robert  Joseph  Monypenny  for  life,  remainder  to  his 
eldest  son,  Robert  Phillips  Dearden  Monypenny,  for  life,  remainder 
to  his  first  and  other  sons  in  tail  male,  &c.  Under  this  devise 
Robert  Joseph  Monypenny  entered  into  possession  of  the 
estate,  and  died  in  *  September,  1842,  and  thereupon  *  153 
Robert  Phillips  Dearden  Monypenny  entered  into  the  re- 
ceipt of  the  rents  and  profits,  subject  to  the  charge  of  the  jointure 
to  the  widow,  and  was  in  possession  of  the  estate  at -the  time  of 
the  institution  of  the  present  suit.  [  119  ] 
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With  regard  to  the  Jodrell  estate,  Mary  Jefferson,  the  devisee 
firstly  named  in  the  will  of  Elizabeth  Jodrell,  died  in  1804  (having 
been  previously  married),  without  issue,  and  thereupon  Sylvestra 
Monypenny  (afterwards  Sylvestra  Hutton),  the  devisee  secondly 
named  iii  the  will,  entered  into  possession  of  the  estate  as  tenant 
for  life,  and  continued  in  possession  until  her  death  in  1836,  with- 
out issue.  In  1830,  Thomas  Oybbon  Monypenny,  the  eldest  son 
of  Thomas  Monypenny  deceased  as  above  stated  (being  the  next  in 
remainder  under  the  will  of  Elizabeth  Jodrell  to  Phillips  Monypenny 
who  was  then  in  possession  of  the  Maytham  Hall  estate  as  above 
mentioned),  conceiving  that  the  shifting  clause  in  the  will  of 
Elizabeth  Jodrell  had,  under  the  circumstances,  become  operative, 
suffered  a  recovery  of  the  Jodrell  estate  with  the  concurrence  of 
Sylvestra  Hutton,  thus  converting  his  estate  of  a  remainder  in  tail 
into  a  remainder  in  fee ;  and  on  the  death  of  Sylvestra  Hutton 
in  1836,  he  entered  into  possession  of  the  Jodrell  estate  as  tenant 
in  fee. 

In  1837,  cross  releases  were  executed  between  Phillips  Mony- 
penny and  Thomas  Gybbon  Monypenny,  the  latter  by  indentures 
dated  the  3d  and  4th  October,  1837,  releasing  to  Phillips  Mony- 
penny and  his  heirs  all  his  (T.  G.  Monypenny's)  estate  and  in- 
terest in  the  Maytham  Hall  estate,  and  Phillips  Monypenny  by 
indentures  of  the  same  date  releasing  to  Thomas  Gybbon  Mony- 
penny and  his  heirs,  all  the  estate  and  interest  which  he  (P. 

Monypenny)  could  claim  in  the  Jodrell  estates. 
•  154  Doubts  having  been  raised  as  to  the  rights  of  the  •  sev- 
eral parties  mentioned  in  the  limitations  above  set  out,  under 
the  terms  of  those  limitations  as  affected  by  the  circumstances 
hereinbefore  mentioned,  the  present  suit  was  instituted,  in  Novem- 
ber, 1842,  by  Robert  Thomas  Gybbon  Monypenny,  then  an  infant, 
the  eldest  son  of  Thomas  Gybbon  Monypenny,  stating,  among 
other  things,  that  he  was  advised  that  by  reason  of  the  death  of 
Phillips  Monypenny  without  issue,  and  of  the  Jodrell  estate  having 
come  into  the  possession  of  Thomas  Gybbon  Monypenny,  the 
plaintiff's  father,  in  fee-simple,  the  Maytham  Hall  estate  had,  under 
the  provisions  of  the  will  of  James  Monypenny  as  to  the  brothers 
Qf  James  Monypenny  or  their  issue  becoming  entitled  to  the 
Jodrell  estate,  shifted  from  Thomas  Gybbon  Monypenny  to  the 
plaintiff,  and  that  the  plaintiff  was  entitled  in  the  events  which 
had  happened  to  an  equitable  estate  tail  in  possession  in  the  May- 
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tbam  Hall  estate,  and  to  the  consequent  account  of  the  rents  and 
profits  thereof ;  or  that  if  the  estate  had  not  shifted,  then  that  he 
was  entitled  to  the  estate  in  remainder  immediately  expectant  on 
the  life-estate  of  his  father,  Thomas  Gybbon  Monjrpenny.  The 
bill  prayed  in  the  alternative  a  declaration  accordingly. 

To  this  suit  which  brought  in  question  the  construction  to  be 
put  on  the  will  of  James  Monypenny,  together  with  the  validity  of 
tiie  recovery  suffered  by  Phillips  Monypenny  and  the  consequent 
dispositions  made  by  him  of  the  Maytham  Hall  estate,  the  trustees 
of  the  legal  estate,  the  plaintiff's  father,  Thomas  Oybbon  Mony- 
penny, Robert  Phillips  Dearden  Monypenny,  who  was  in  possession 
of  the  Maytham  Hall  estate  as  above  mentioned,  all  parties  claim- 
ing under  or  through  Phillips  Monypenny,  the  parties  claiming  in 
remainder  under  the  will  of  James  Monypenny,  and  the  heirs  in 
gavelkind  of  James  Monypenny,  were  made  defendants. 

*  By  an  order  made  on  motion  dated  the  8d  November,  *  155 
1843,  preliminary  inquiries  were  directed ;  and  the  Master, 
by  his  report,  dated  the  29th  April,  1844,  found  that  there  was  no 
issue  of  Phillips  Monypenny,  and  he  also  foxmd  the  other  material 
teuets  relating  to  the  pedigree  of  the  plaintiff  and  the  defendants, 
and  relating  to  the  surviving  issue  of  the  deceased  brothers  of 
the  testator,  and  to  the  heirs-at-law  and  heirs  in  gavelkind  of  the 
testator,  and  to  his  deceased  brothers,  nephews,  and  grandnephews. 

The  cause  came  on  to  be  heard  before  the  Vice-Chancellor 
WiGBAM,  on  the  24th  November,  1845,  when  a  case  was  ordered 
for  the  opinion  of  the  Barons  of  Her  Majesty's  Court  of  Ex- 
chequer on  the  following  questions :  ^^  First,  Wliat  estate  or  estates 
in  possession  or  in  remainder  did  Phillips  Monypenny  take  under 
the  will  and  codicil  of  the  testator,  James  Monypenny,  in  the 
devised  property  ?  Secondly,  Did  Thomas  Gybbon  Monypenny  take 
any  and  what  estate  or  estates  in  the  devised  property  under  the 
same  will  and  codicil?  Thirdly,  Did  Robert  Thomas  Gybbon 
Monypenny  take  any  and  what  estate  or  estates  in  the  devised 
property  under  the  same  will  and  codicil  ?  Fourthly,  did  Phillips 
Monypenny  acquire  any  and  what  estate  in  the  devised  property 
under  the  recovery  of  1827  ?  Fifthly,  Did  Susannah  Monypenny 
take  any  and  what  estate  or  interest  in  the  devised  property  under 
flie  deed  of  the  10th  of  June,  1885  ?  Sixthly,  Did  the  coheirs  in 
gavelkind  of  the  said  testator  at  his  death  take  by  descent  from 
the  testator,  James  Monypenny,  any  and  what  estate  in  the  devised 
property  ?  "  [  121  ] 
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The  case  was  argued  before  the  Court  of  Exchequer  on  the  29th 
April,  and  the  4th  and  5th  May,  1846,  and  their  Lordships 

*  156    afterwards  gave  the  following  certificate :  *  "  We  have  heard 

the  case  argued  by  counsel,  and  have  considered  the  same, 
and  questions  1,  2,  8.  We  are  of  opinion  that  under  tlie  will  and 
codicil  of  James  Monypenny,  his  brother  Phillips  Monypenny 
took  an  estate  for  his  life  in  remainder  expectant  on  the  death  of 
the  testator's  widow,  with  remainder  to  his  eldest  son  for  life,  and 
that  all  the  subsequent  limitations  are  void  for  remoteness,  and 
consequently  that  neither  Thomas  Oybbon  Monypenny  nor  his  son 
took  any  estate  under  the  devise  in  question.  Fourth,  We  think 
that  by  virtue  of  the  recovery  Phillips  Monypenny  acquired  an 
estate  in  fee-simple  by  wrong,  liable  to  be  defeated  by  the  parties 
having  rightful  title :  and  that  Fifth,  Susannah  Monypenny,  under 
the  deed  of  lOth  June,  1835,  took  an  annuity  of  3002.,  liable  in 
the  same  manner  to  be  defeated  by  those  having  title  adverse  to 
Phillips  Monypenny.  Sixth,  We  are  of  opinion  that  at  the  testa- 
tor's death  the  coheirs  in  gavelkind  took  the  fee-simple  of  the 
estate  in  question  by  descent,  subject  to  the  life-estates  given  to 
the  said  testator's  widow  and  to  Phillips  Monypenny  and  his  eldest 
son.     Signed  Fred.  Pollock,  J.  Parke,  R.  M.  Rolfe,  T.  J.  Piatt." 

A  fnll  report  of  the  case,  as  heard  before  the  Court  of  Ex- 
chequer, will  be  found  in  the  16th  volume  of  Messrs.  Meeson  & 
Welsby's  Reports,  p.  418. 

The  cause  came  on  again  to  be  heard  before  the  Vice-Chancellor 
WiGRAM,  on  the  19th  and  five  following  days  of  April,  1847,  for 
further  directions  on  the  certificate ;  and  by  an  order  made  the 
7th  May,  1847,  a  case  and  supplemental  case  were  directed  for  the 
opinion  of  the  Judges  of  her  Majesty's  Court  of  Common  Pleas. 

The  supplemental  case  related  to  another  part  of  the  May- 
tham   Hall   property,  called   the   Lower    Maytham   Hall 

*  157    *  estate,  which  the  testator  had  devised  separately  to  the 

use  of  his  brother  Phillips  Monypenny  for  life  without 
impeachment  of  waste,  and  after  the  determination  of  that  estate 
by  forfeiture  or  otherwise  in  the  life  of  Phillips  Monypenny,  to 
trustees  to  preserve  contingent  remainders,  remainder  to  the  uses 
declared  in  the  will  concerning  the  Maytham  Hall  estate ;  and  by 
his  codicil  of  the  25tli  July,  1818,  he  repeated  the  same  language 
with  reference  to  the  Lower  Maytham  Hall  estate  as  he  had  used 
with  reference  to  the  Maytham  Hall  estate,  only  substituting  the 
[122] 
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words  "  LowBr  Maytham  Hall  **  for  the  words  "  Maytham  Hall." 
The  circumstances  and  statements  above  detailed  in  reference  to 
the  Maytham  Hall  estate  applied  equally  to  the  Lower  Maytham 
Hall  estate. 

The  questions  on  the  case  and  supplemental  case  directed  to  the 
Court  of  Common  Pleas,  were  the  same  as  those  sent  to  the  Court 
of  Exchequer,  except  that  for  the  words  "  devised  property  "  in  the 
latter  case,  were  substituted  the  words  "  Maytham  Hall  property  " 
in  the  original,  and  *'  Lower.  Maytham  Hall  property  "  in  the  sup- 
plemental, case  submitted  to  the  Court  of  Common  Pleas,  and  ex- 
cept also  that  in  the  supplemental  case  an  estate  to  the  use  of 
trustees  to  preserve  contingent  remainders  was  interposed  im- 
mediately after  the  life-estate  of  Phillips  Monypenny. 

The  case  and  supplemental  case  were  argued  before  the  Judges 
of  tiie  Court  of  Common  Pleas  in  Hilary  term,  1849,  and  their 
Lordships  gave  the  following  certificate  dated  the  12th  January, 
1850 :  *^  This  case  has  been  argued  before  us  by  counsel.  We 
have  considered,  and  are  of  opinion  as  follows :  First,  We  are  of 
opinion  that  Phillips  Monypenny  took  an  estate  for  life  in  remain- 
der after  the  life-estate  of  the  widow  Mary  Monypenny.  Sec- 
ond, We  think  that  Thomas  Gybbon  *  Monypenny  took  an  *  158 
estate  for  life  in  remainder  after  the  life  estate  of  Phillips 
Monypenny,  contingent  on  PhUips  Monypenny  not  leaving  any 
issue  at  his  decease  and  determinable  on  his,  Thomas  Gybbon 
Monypenny,  becoming  entitled  to  the  estates  of  Elizabeth  Jodrell, 
and  also  a  remainder  in  tail  general  after  the  estate  tail  of  Robert 
Thomas  Gybbon  Monypenny.  Third,  We  think  that  Robert  Thomas 
Gybbon  Monypenny,  took  a  contingent  remainder  in  tail  male  after 
the  termination  of  the  life-estate  of  his  father.  Fourth,  We  think 
that  Phillips  Monypenny  acquired  no  estate  or  interest  under  the 
recovery.  Fifth,  We  think  that  Susannah  Monypenny  took  no 
estate  or  interest  under  the  deed.  Sixth,  We  think  the  coheirs 
in  gavelkind  took  a  remainder  in  fee  after  the  several  estates 
above  mentioned.  Signed,  W.  H.  Maule,  C.  Cresswell,  E.  Y. 
Williams." 

The  cause  again  came  on  to  be  heard  before  the  Yice-Chancellor 
WiGBAM  on  the  equity  reserved,  and  was  argued  at  great  length 
during  several  days  in  February  and  March,  1850.  On  the  16th 
April,  1850,  his  Honor  delivered  judgment,  and  held,  agreeing 
with  the  certificates  made  by  both  Courts,  that  Phillips  Mony- 
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penny  took  an  estate  for  life  only;  and  held  farther,  agreeing 
with  the  certificate  made  by  the  Court  of  Common  Pleas,  that 
Thomas  Gybbon  Monypenny  took  an  estate  for  life  in  remain- 
der after  the  life-estate  of  Phillips  Monypenny,  contingent  on 
Phillips  Monypenny  not  leaving  any  issue  at  his  decease,  and 
determinable  on  his  (T.  G.  Monypenny)  becoming  entitled  to 
the  Jodrell  estates;  and  held  further  that  the  plaintiff  Robert 
Thomas  Gybbon  Monypenny,  the  son  of  Thomas  Gybbon  Mony- 
penny, took  a  contingent  remainder  in  tail  after  the  determina- 
tion of  the  life-estate  of  his  father. 

Upon  speaking  to  the  cause  upon  minutes,  the  plaintiff, 
*  159  *  Robert  Thomas  Gybbon  Monypenny,  submitted  that,  in 
conformity  with  the  judgment  of  the  Vice-Chancellor,  he 
should  be  declared  to  be  tenant  in  tail  in  possession  of  the  May- 
tham  Hall  estate.  To  this  tlie  parties  claiming  under  Phillips 
Monypenny  objected,  on  the  ground  that  the  plaintiff's  father, 
Thomas  Gybbon  Monypenny,  had  not  become  entitled  to  the  Jod- 
rell estates,  in  such  a  manner  as  to  bring  the  shifting  clause  into 
operation. 

The  result  of  this  discussion  was  the  first  of  the  orders  forming 
the  subject  of  tlie  present  appeal :  it  bore  date  the  7th  May,  1850, 
and  directed  a  reference  to  the  Master  to  inquire  and  certify  whether 
the  defendant,  Thomas  Gybbon  Monypenny,  ever  and  when  and 
how  and  under  what  circumstances,  became  entitled  to  the  real 
or  copyhold  estates  of  Elizabeth  Jodrell,  and  also  whether  the 
cross  releases  before  mentioned  of  the  3d  and  4th  October,  1837, 
were  ever  executed,  and,  if  so,  when  and  under  what  circumstances 
and  by  whom,  with  liberty  to  state  special  circumstances. 

By  his  report,  dated  the  27th  February,  1851,  the  Master,  among 
other  matters,  found  that  upon  Phillips  Monypenny  becoming  en- 
titled in  possession  to  the  Maytham  Hall  estate,  the  event  happened 
on  which  the  estates  of  Elizabeth  Jodrell  were,  under  the  shifting 
clause  in  her  will,  to  shift  to  Thomas  Monypenny  and  his  issue, 
and  that  the  estates  accordingly  shifted  to  Thomas  Gybbon  Mony- 
penny, the  first  son  of  Thomas  Monypenny  (Thomas  Monypenny  be- 
ing then  deceased),  and  that  Thomas  Gybbon  Monypenny  thereupon 
became  tenant  in  tail  in  remainder  upon  the  estate  limited  to  Syl- 
vestra  Monypenny  and  her  issue  ;  and  the  Master  further  found 
that  upon  the  death  of  Sylvestra  Hutton,  Thomas  Gybbon  Mony- 
penny became  entitled  to  enter  into  the  possession  and  enjoy- 
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ment  of  the  estates  of  Elizabeth  Jodrell ;  *  and  the  Master  *  160 
fbrtlier  found  "^that  Thomas  Oybbon  Monypenny  did,  upon 
the  decease  without  issue  of  Sylvestra  Hutton,  become  entitled  in  - 
possession  to  the  whole  of  the  real  and  copyhold  estate  of  Elizabeth 
Jodrell,  and  that  he  became  so  entitled  under  the  limitations  of  the 
will  of  Elizabeth  Jodrell ;  and  he  found  the  execution  of  the  in- 
dentures of  the  8d  and  4th  October,  1887,  as  hereinbefore  men- 
tioned. 

To  these  several  findings  of  the  Master,  the  defendant  Robert 
Phillips  Dearden  Monypenny  excepted ;  and  on  the  18th  July, 
1851,  the  suit  came  on  to  be  heard  before  the  Vice-chancellor 
Knight  Bruce  upon  these  exceptions  and  for  further  directions, 
when  his  Honor  overruled  the  exceptions,  and  made  an  order 
(being  the  second  order  now  appealed  from)  declaring  that,  on 
the  death  of  Phillips  Monypenny,  the  plaintiff  became  absolutely 
entitled  to  the  Maytham  Hall  estate  as  equitable  tenant  in  tail,  and 
that  he  was  then  entitled  to  the  possession  of  the  same  accordingly. 

From  this  order,  and  the  former  order  of  the  7th  of  May,  1850, 
the  defendant  Robert  Phillips  Dearden  Monypenny,  together  with 
Susannah  Monypenny,  now  appealed  to  the  Lord  Chancellor,  sub- 
mitting by  their  petition  that  the  order  of  the  7th  May,  1850,  was 
erroneous  and  that  the  plaintiff's  bill  ought  to  be  dismissed,  inas- 
much as,  according  to  the  true  construction  of  the  will  and  codicil 
of  James  Monypenny,  Phillips  Monypenny  upon  the  decease  of  the 
widow  of  James  Monypenny  took  either  an  estate  in  tail  in  posses- 
sion, or  an  estate  for  his  life  in  possession  with  a  subsequent 
remainder  to  himself  in  tail,  and  that  in  either  case  the  recovery 
suffered  by  Phillips  Monypenny  was  valid  and  effectually  barred 
all  the  limitations  in  the  will  contained  to  Thomas  Monypenny,  the 
grandfather  of  the  plaintiff,  Robert  Thomas  Gybbon  Mony- 
penny, *  and  his  family,  and  that  the  premises  were  well  *  161 
charged  by  Phillips  Monypenny  with  the  annuity  to  Susan- 
nah Monypenny,  and  subject  thereto  passed  by  his  will,  under 
which  Robert  Phillips  Dearden  Monypenny  was  entitled  to  an 
estate  for  life,  or  that,  if  Phillips  Monjrpenny  took  under  the  will 
of  James  Monypenny  a  life-estate  only,  then  that  all  the  limi- 
tations in  the  will,  subsequent  to  the  limitation  to  the  first  son  of 
Phillips  Monypenny  for  his  life,  were  in  that  case  void  for  remote- 
ness, and  upon  the  death  of  Phillips  Monypenny  without  leaving 
any  son,  the  premises  descended  upon  the  heirs  in  gavelkind  of 

[126] 


*  161  CASES  IN  CHANCEBT. 

James  Monypenny,  of  whom  Phillips  Monypenny  was  one,  and  the 
annuity  of  Susannah  Monypenny  was  in  that  case  well  charged 
upon  the  portion  of  the  premises  which  descended  upon  Phillips 
Monypenny.  And  the  parties  appealing  also  submitted  that  the 
decree,  dated  the  18th  July,  1851,  was  erroneous,  because,  adopt- 
ing the  assumption  necessarily  made  by  the  Vice-chancellor 
Knight  Bruce  upon  the  hearing  before  him,  that  the  unreversed 
decree  of  the  7th  May,  1850,  was  right,  and  that  the  limitations 
over  in  the  will  of  James  Monypenny  to  Thomas  Monypenny,  the 
grandfather  of  Robert  Thomas  Oybbon  Monypenny,  and  his  family 
were  valid  limitations  and  had  come  into  operation,  there  was  in 
that  case,  notwithstanding  the  shifting  clause  in  the  will  of  James 
Monypenny,  an  estate  for  the  life  of  Thomas  Oybbon  Monypenny, 
the  father  of  Robert  Thomas  Gybbon  Monypenny,  still  subsisting  in 
the  said  premises,  which  life-estate  was  well  released  and  conveyed 
by  Thomas  Oybbon  Monypenny  to  Phillips  •  Monypenny  in  the 
month,  of  October,  1837,  and  became  and  was  charged  with  the 
annuity  to  Susannah  Monypenny,  and  subject  thereto  passed  by 
the  will  of  Phillips  Monypenny  to  Robert  Phillips  Dearden  Mony* 
penny  for  his  life  ;  and  that,  under  the  circumstances  and  for  the 

reasons  aforesaid,  the   plaintiff,  Robert  Thomas   Oybbon 
*  162    *  Monypenny,  had  either  no  estate  or  interest  at  all,  or  at 

any  rate  no  present  estate  or  interest,  in  the  premises. 
Three  other  of  the  defendants  to  the  suit,  namely,  J.  J.  Mony- 
penny, P.  Monypenny,  and  W.  B.  Monypenny,  also  appealed  against 
the  said  orders,  claiming  to  be  entitled  to  take  a  share  of  the  prop- 
erty in  question  as  heirs  in  gavelkind  of  James  Monypenny,  and 
submitting  that  it  ought  to  have  been  declared  that  all  the  limitsr 
tions  of  James  Monypenny's  will  subsequent  to  the  limitation  to 
the  first  son  of  Phillips  Monypenny  for  his  life  were  void,  and  that, 
upon  the  death  of  Phillips  Monypenny  without  having  any  son,  the 
heirs  in  gavelkind  of  James  Monypenny  became  entitled. 

The  two  appeals  now  came  on  to  be  heard  before  the  Lord 
Chancellor. 

Mr.  Wigram^  Mr.  Roltj  and  Mr.  C.  Hall,  for  the  plaintiff,  sup- 
ported the  orders  appealed  from.  —  The  case  of  the  appellants, 
who  rely  on  the  validity  of  the  recovery  suffered  by  Phillips  Mony- 
penny, depends  upon  establishing  that  Phillips  Monypenny  took 
an  estate  tail  under  the  limitations  in  the  will  of  James  Mony- 
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penny*  The  plaintiff,  on  the  other  hand,  insists,  in  confonnity 
with  the  certificates  of  the  Courts  of  Exchequer  and  Common 
Pleas,  that  Phillips  Monypenny  took,  an  estate  for  life  only.  No 
express  estate  tail  is  given  to  him  by  the  will,  and  the  testator 
evidently  knew  how  to  give  such  an  estate  where  he  desired  to  do 
so.  The  appellants,  however,  contend  that  Phillips  Monypenny 
took  an  estate  tail  by  operation  of  the  doctrine  of  ey  pres.  This 
argument  was  well  disposed  of  by  the  Court  of  Exchequer,  which 
in  effect  held  that  the  doctrine  was  applicable  only  for  the  purpose 
of  keeping  an  estate  in  the  line  of  devolution  pointed  out  by 
the  *  testator,  whereas  to  apply  it  here  would  be  to  carry  *  168 
the  estate  in  a  different  line.  The  Court  of  Common  Pleas 
entirely  agreed  in  this  view  of  the  law,  which,  as  applicable  to  the 
present  case,  derives  additional  force  from  the  tenure  of  the  lands 
in  question  being  gavelkind.  The  decision  in  Nicholl  v.  Nicholl  (a) 
is  referred  to  by  the  appellants,  but  it  was  treated  by  the  Court  of 
Exchequer  as  carrying  the  application  of  the  doctrine  of  cy  pres 
beyond  what  appeared  to  be  right,  and  the  report  of  the  case  is 
evidently  too  unsatisfactory  to  be  relied  on  as  an  authority.  [They 
here  referred  to  Seaward  v.  Willock.  (6)  ] 

The  appellants  further  contend,  that  Phillips  Monypenny  took 
an  estate  tail  by  implication,  arising  out  of  the  form  of  the  gift 
over  in  default  of  issue.  This,  the  plaintiff  insists,  cannot  be, 
because  to  imply  an  estate  tail  in  Phillips  Monypenny  would,  as 
effect  must  be  given  to  the  clearly  expressed  limitations,  be  to 
imply  an  estate  tail  in  remainder  after  limitations  which  are  void, 
in  other  words  to  imply  a  void  limitation,  which  the  Court  will  not 
do.  [They  cited  LethieuUlieur  v.  Tracey^  (c)  referring  to  Bamfield 
V.  Popham.  (d)"] 

The  appellants  also  rely  on  the  general  intention  supposed  to  be 
apparent  on  the  will ;  but  this,  it  is  submitted,  is  too  vague  and 
uncertain  to  have  effect  given  to  it,  and  it  is  not  the  course  of  the 
Court  to  apply  the  rule  of  implication  in  favour  of  a  general 
intention  against  particular  limitations  which  are  clearly  and 
precisely  expressed.  [They  cited  Mortimer  v.  We9tj(e)  Doe 
V.     Qalliniy  (^)    Montgomery    v.    Montgomery^  (K)    Blackhom 

(a)  2  W;  Bl.  1169.  («)  2  Sim.  274. 

(6)  5  East,  198.  (^)  5  B.  &  Ad.  621 ;  8  A.  &  £.  840. 

(c)  3  Atk.  793.  (]i)  3  Jones  &  Lat.  47. 

(d)  1  P.  W.  64. 
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*164  *v.  Edgley^(<i)  JEllicombe  v.  QampertZj  (V)  Morse  v.  Lard 
OrmondBjic)  Baker  v.  TSicher^  Qd)  Stanley  y*  Lennard^  (e) 
Turke  v.  Frencham,  (^)] 

The  plaintifif  claims  under  the  alternative  limitations  oyer  to  the 
family  of  Thomas  Monypenny,  and  as  against  the  heirs  in  gavel- 
kind, who  contend  that  these  limitations  are  void  for  remoteness, 
submits  that  one  of  the  alternatives  being  unquestionably  not  too 
remote,  the  limitation  over  is  valid.    Longhead  v.  Phelps.  (A) 

[They  also  contended  that  the  decision  of  the  Vice-chancellor 
Knight  Bruce  relative  to  the  shifting  clause  in  the  will  of  Eliza- 
beth Jodrell  was  correct. 

The  cases  of  Pitt  v.  JaekioUy  (i)  SomerviUe  v.  Lethbridge,  (k) 
JesBon  V.  Wright^  (V)  Langston  v.  Langston^  (m)  Cambridge  v. 
JioiMy  (n)  Doe  v.  SeWy^  (o)  Mellish  v.  Hellish^  (|?)  Chorlton  v. 
Craven^  (g)  Leake  v.  Robinson^  (r)  Vanderplank  v.  ^ng^  (%)  were 
also  cited  and  commented  on  in  the  course  of  the  argument.] 

Mr.  Walker  appeared  for  Thomas  Oybbon  Monypenny,  the  father 
of  the  plainti£f,  but  took  no  part  in  the  discussion. 

•  165  Mr.  Matins  and  Mr.  Faber^  on  behalf  of  one  of  the  *  appel- 
lants, the  defendant  Robert  Phillips  Dearden  Monypenny, 
supported  the  title  of  Phillips  Monypenny.  —  Our  point  is, 
that  the  general  efiTect  of  the  will  of  James  Monjrpenny  is 
that  Thomas  Gybbon  Monypenny  shall  not  take  till  all  issue  of 
Phillips  Monypenny  are  exhausted;  and  the  difficulty  we  have 
to  contend  with,  and  which  has  been  pointed  at  by  the  other  side, 
is  that  the  interposed  limitations  are  void,  and  that  therefore  the 
limitation  over  on  which  we  rely  must  be  void  also.  We  submit, 
however,  that  there  is  no  authority  for  holding  that  such  will  be 
the  effect  of  the  interposed  limitations ;  for  admitting  the  general 
rule  to  be  that  a  void  limitation  will  avoid  all  limitations  coming 

(a)  1  p.  W.  600.  (0   2  Bli.  1. 

(6)  8  M.  &  C.  127.  (m)  S  BU.  N.  S.  167. 

(c)  5  Madd.  99 ;  1  Ross.  882.  (n)  8  Yea.  12. 

Id)  8  H.  L.  Cas.  106.  (o)  2  B.  &  C.  926. 

(c)   1  Eden,  86.  (p)  2  B.  &  C.  620. 

Ig)  Dyer's  Rep.  171.  {q)  Cited  2  B.  &  C.  624. 

(h)  2  W.  Bl.  704.  (r)  2  Mer.  863. 

(i)  2  Bro.  C.  C.  61.  («)  8  Hare,  1. 
(k)  6  T.  R.  218. 
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after  it,  jet  an  estate  tail  in  remainder  to  the  ancestor  is  an 
exception.  Doe  v.  Applin,  (a)  Doe  v.  Cooper,  (4)  Seaward  v. 
WUloek,  (c)  Mortimer  v.  West,  (d)  Brooke  v.  I^mery  (e)  Toller  v. 
Attwood.(jf)  With  regard  to  the  alternative  form  of  the  gift 
OTor,  it  does  nothing  more  than  point  to  the  regular  determination 
of  tiie  estate  tail.  Driver  v.  Edgar,  (K)  Fountain  v.  Q-ooeh.  (t) 
The  will  may  be  read  as  limiting  a  contingent  remainder  to  the 
sons,  &C.J  of  Phillips  Monypenny,  the  contingency  to  be  determined 
at  the  death  of  Phillips  Monypenny ;  and  such  a  remainder  could 
not  be  void  for  remoteness.    Cole  v.  SewelL  (Jc) 

With  regard  to  the  shifting  clause  in  Elizabeth  Jodrell's  will, 
we  submit  that  it  did  not  operate,  because  by  means  of  the 
recovery  suffered  by  James  Monypenny,  *  Phillips  Mouy-  *  166 
penny  came  into  possession  of  the  Maytham  Hall  estate  by 
purchase,  and  not  by  any  course  of  succession  existing  at  the  time 
of  Elizabetii  Jodrell's  will.  Faxakerltf  v.  Ford,  (I)  Taylor  v.  Harl 
of  Harewood.  (m) 

With  regard  to  the  shifting  clause  in  the  will  of  James  Mony- 
pemiy,  the  plaintiff  relies  on  it  as  operating  on  tiie  death  of 
Phillips  Monypenny  without  issue,  so  as  to  cause  the  Maytham 
Hall  estate  to  shift  from  the  plaintiff's  father  (T.  O.  Monypenny) 
to  the  plaintiff  This,  however,  we  deny,  and  contend  that  the 
clause  had  previously  operated  on  the  estate,  and  could  not  become 
operative  a  second  time.  Whether  this  was  so  or  not,  we  further 
urge  that  it  did  not  operate,  because  when  T.  O.  Monypenny  came 
into  possession  of  the  Jodrell  estate  he  did  not  do  so  under 
limitations  in  the  will  of  Elizabeth  Jodrell  subsisting  at  the  date 
of  J.  Monypenny's  will,  but  under  the  recovery  suffered  by  him 
and  Sylvestra  Hutton. 

Mr.  BetheUj  for  another  appellant,  Susannah  Monypenny,  was 
about  to  address  the  Court  when  the  Lord  Chancellor  requested 
that  Mr.  Wigram  would  first  apply  on  the  point  relative  to  the 
shifting  clauses. 

(a)  4  T.  R.  82.  (<)  2  Bing.  N.  C.  422. 

(6)  1  East,  229.  (g)  15  Q.  B.  929. 

(c)  6  EMt,  198.  (A)  Cowp.  879. 

Id)  2  Sim.  274. 

(i)  5  Bac.  Abr.  Tit.  Legacies  and  Devises  (D.),  p.  88. 
{k)  4  Dra.  &  War.  1.  (m)  8  Hare,  872. 

(Q   4  Sim.  890. 
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Mr,  Wigram  replied  accordingly,  and  in  reference  to  the  cases 
of  Fazakerly  v.  Ford^  (a)  and  Taylor  v.  Earl  of  Sarewoody  (6) 
submitted  that  the  present  case  was  distinguishable,  inasmuch  as 
the  estates  for  the  devolution  of  which  the  clause  in  question  pro- 
vided were  not  in  settlement  at  the  time.  He  further  submitted 
that  there  was  no  reason  for  limiting  the  operation  of  the  shifting 
clause  relating  to  the  Maytham  Hall  estate  to  one  occasion  only. 

*  167       *  Mr,  Bethell  then  proceeded  with  his  argument  on  behalf 

of  Susannah  Monypenny.  —  He  supported  generally  the 
argument  addressed  to  the  Court  on  behalf  of  Robert  Phillips 
Dearden  Monypenny,  and  then  added:  There  is  another  view 
which  may  be  taken  of  the  limitations  contained  in  the  will  of 
James  Monypenny,  which  is  this :  not  looking  only  at  the  par- 
ticular words  of  the  limitation,  but  at  the  entire  will,  a  clear 
intention  is  seen  that  all  the  issue  of  Phillips  Monypenny  shall 
take  before  Thomas  Monypenny  and  his  family ;  the  whole  class, 
however,  of  this  issue  is  not  directly  provided  for  in  the  limitations : 
this  is  evidently  a  mistake,  and  it  is  submitted  that  the  rule  ap- 
plicable to  such  a  case  is,  that  where  there  is  an  intention  to  give 
to  the  issue  of  a  particular  person  an  estate  which  by  law  cannot 
be  enjoyed  or  received  by  that  person,  and  an  estate  is  previously 
given  to  the  father  of  that  person,  the  Court  will  give  to  the  fattier 
such  an  estate  as  will  afford  to  the  issue  of  the  son  tiie  best  chance 
of  taking.  Applying  this  rule  to  the  present  case,  it  is  submitted 
that  Phillips  Monypenny  ought  to  be  regarded  as  taking  an  estate 
tail  general.  [He  referred  to  the  several  cases  before  mentioned, 
and  cited  also  8  Yin.  Abr.  Tit.  Devise,  p.  288,  and  Dvbher  v. 
Trollope.  (c)  ] 

Mr,  Willcock  and  Mr.  F.  T.  White^  for  the  heirs  in  gavelkind.  — 
They  insisted  that  the  arguments  severally  addressed  to  tlie  Court 
on  behalf  of  Robert  Phillips  Dearden  Monypenny  and  Susannah 
Monypenny  were  inconsistent  with  each  other,  and  were  both 
irreconcilable  with  the  intention  of  the  testator ;  that  this  inten- 
tion was  apparent,  namely,  to  keep  the  estate  imited  in  one 

*  168   individual ;  that  in  *  attempting  to  accomplish  this,  he  had 

gone  further  than  the  law  allowed ;  and  that,  in  consequence, 

(a)  4  Sim.  890.  (h)  8  Hare,  872.  (c)  1  Amb.  458. 
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the  heirs  became  entitled.  They  argued  that  the  fact  of  the  tenure 
of  the  land  being  gavelkind  must  be  assumed  to  have  been  known 
to  the  testator,  and  was  to  be  taken  into  account  in  dealing  with 
the  question  of  construction.  They  referred  to  several  of  the 
authorities  before  cited,  and  quoted  also  from  Sugd.  Powers,  Vol. 
n.  p.  65,  ed.  6,  and  Fearne  Cont.  Bern.,  p.  522. 

Mr.  Collins  and  Mr,  Bagshawe  appeared  for  other  defendants,  but 
took  no  part  in  the  discussion. 

[The  Lord  Chancellor.  —  In  Cole  v.  Sewell  (a)  I  said  that  the 
role  against  a  limitation  to  an  unborn  son  of  an  unborn  sgn  was 
unaffected  by  what  I  there  laid  down.] 

Mr.  Wigram  then  replied  on  the  principal  point ;  namely,  the 
estate  taken  in  the  premises  by  Phillips  Monypenny. 

The  Lord  Chancellor.  —  As  I  entertain  no  doubt  upon  the 
principal  question  in  this  case,  which  is,  however,  one  of  great 
importance  and  has  been  exceedingly  well  argued  before  me,  I 
shall  at  once  dispose  of  the  matter  upon  that  point.  With  regard 
to  the  other  question,  arising  upon  the  shifting  clauses,  it  is 
requisite  that  I  should  see  the  papers  and  consider  the  facts  more 
carefully,  and  I  shall  therefore  postpone  deciding  upon  it  until  to- 
morrow morning. 

The  will  upon  which  the  question  I  am  now  going  to  decide 
arises,  though  an  unusual  one,  is  very  plain,  and,  as  far  as  mere 
language  goes,  admits  for  the  greater  part  of  no  dispute. 
However  singular  it  may  be,  the  testator  *  for  some  reason  *  169 
or  other  seems  to  have  had  a  great  desire  to  provide  only 
for  the  first  son  of  the  person  to  whom  he  was  giving  property. 
Thus,  in  one  part  of  the  will  he  gives  a  certain  estate  to  the  use 
of  one  of  his  nephews  for  life,  and  then  for  the  first  son  of  the 
body  of  that  nephew  and  the  heirs  male  of  the  body  of  such  first 
son,  and  there  he  leaves  off;  and  again  in  like  manner  he  gives 
another  property  to  another  nephew  for  life,  and  to  the  first  son 
of  the  body  of  that  nephew  and  the  heirs  male  of  his  body,  thus 
making  it  clear  that  as  to  those  two  estates  he  did  not  intend  to 

(a)  4  Dm.  &  War.  1. 
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proTide  for  any  person  except  the  first  son  of  the  deyisee  and  the 
heirs  male  of  the  body  of  such  first  son.  This,  however,  does  not 
immediately  relate  to  the  question  which  arises  on  the  general 
gift,  with  which  I  have  now  to  deal.  By  it  the  legal  fee  is  given 
to  trustees,  and  they  are  to  raise  money  for  the  payment  of  debts, 
and  then  the  testator  limits  the  estates  (the  Maytham  Hall  and 
residuary  real  estate)  in  trust  fqr  his  brother  Phillips  Monypenny 
for  life  without  impeachment  of  waste,  then  in  trust  for  the  first 
son  of  the  body  of  Phillips  Monypenny  for  his  Ufe,  then  '^  imme- 
diately after  his  decease  upon  trust  for  the  first  son  of  the  body  of 
such  first  son  and  the  heirs  male  of  his  body,  and,  in  default  of 
such  issue,  upon  trust  for  all  and  every  other  the  son  and  sons 
of  the  body  of  my  said  brother  Phillips  Monypenny  severally  and 
successively  according  to  seniority  of  age,  for  the  like  interests 
and  limitations  as  I  have  before  directed  respecting  the  first  son 
and  his  issue ;  and  in  default  of  issue  of  the  body  of  my  said 
brother  Phillips  Monypenny,  or  in  case  of  his  not  leaving  any 
at  his  decease,  upon  trust  for  my  said  brother  Thomas  Mony- 
penny for  and  during  the  term  of  his  natural  life  without  impeach- 
ment  of  waste,  and  from  and  immediately  after  his  decease  upon 
trust,"  &c. 

Stopping  here  for  a  moment,  and  without  including  the 
*170  *gift  over  ("and  in  default  of  issue  of  the  body  of  my 
said  brother  Phillips  Monypenny,"  £c.),  the  limitations, 
if  construed  as  they  stand,  would,  without  any  aid  from  rules  of 
law  and  attending  merely  to  the  construction,  admit  of  no  doubt. 
If  the  issue  of  Phillips  Monypenny  had  been  bom  in  the  lifetime 
of  the  testator,  the  devise  would  have  been  valid ;  ^  but  Phillips 
Monypenny  never  had  any  issue,  and  with  regai'd  to  him  no  one 
is  provided  for  but  his  first  unborn  son,  and  the  first  unborn  son  of 
that  unborn  son,  and  the  heirs  male  of  the  body  of  that  son ; 
the  limitation  in  default  of  such  son  being  to  all  other  the  son 
and  sons  of  Phillips  Monypenny  in  like  manner.    Then  tlie  rule 

^  In  deciding  on  the  question  of  remoteness,  the  state  of  circumstances  at  the 
testator^s  death,  and  not  at  the  date  of  his  will,  is  to  be  regarded.  Tregonwell 
V.  Sydenham,  3  Dow,  194,  215 ;  1  Jarman  Wills  (Sd  £ng.  ed.)»  256,  257 ;  Peard 
V,  Kekewick,  15  Beav.  173 ;  Southern  v.  WoUaston,  16  Beay.  166,  276 ;  Cattlin 
r.  Brown,  11  Hare,  382;  Rye's  Settlement,  10  Hare,  112;  Challis  v.  Evers,  18 
Q.  B.  247 ;  Ibbetson  v.  Ibbetson,  10  Sim.  515 ;  Dungannon  o.  3mith,  12  CI.  & 
Fin.  546. 
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of  law  forbids  the  raising  of  successive  estates  by  purchase  to  un- 
born children,  that  is,  to  an  unborn  child  of  an  unborn  child. 
With  this  rule  I  have  never  meant  to  interfere,  for  it  is  too  well 
settled  to  be  broken  in  upon ;  and  the  result  therefore  is,  taking 
the  limitation  as  it  stands,  that  there  is  a  good  life-estate  to 
Phillips  MouTpenny  and  to  his  first  unborn  son  if  he  had  one, 
and  that  the  remainder  to  the  other  sons  and  their  issue  is 
absolutely  void,  as  being  upon  too  remote  a  contingency.^ 

As  regards  the  construction,  independently  of  other  questions 
and  merely  desiring  to  see  whether  it  was  intended  to  provide  for 
other  sons  of  the  first  son  beyond  a  first  son,  one  cannot  fail  to  be 
struck  with  the  words  used  by  the  testator.  The  gift  is  upon 
trust  for  the  first  son  of  the  first  son  and  his  heirs  male,  and  in  . 
de&ult  of  such  issue,  not  on  trust  for  all  and  every  other  the  son 
and  sons  of  the  body  of  such  first  son,  but  on  trust  *^  for  all  and 
every  other  the  son  and  sons  of  the  body  of  my  said  brother 
Phillips  Monypenny."  Thus,  as  I  observed  in  the  course  of  the 
argument,  if  the  testator  intended  to  provide  for  the  other  sons 
of  a  person  for  whose  first  son  he  had  provided,  he  knew 
perfectly  well  how  to  do  *it.  He  does  it  in  clear  and  *171 
express  words  in  reference  to  the  other  sons  of  Phillips 
Monypenny,  for  whose  first  son  he  had  provided ;  but  having 
provided  for  the  first  son  of  the  first  son  of  Phillips  Monypenny, 
he  does  not  in  any  manner  provide  for  the  other  sons  of  that  first 
son.  If  he  meant  to  provide  for  the  other  sons,  it  is  singular 
that  he  should  not  have  done  so ;  and  I  therefore  think  that  by 
construction  it  would  not  be  possible  to  raise  estates  in  their 
favour.  The  result  is  that,  taking  the  will  as  it  stands,  there  is 
no  doubt  that  the  whole  limitations,  after  the  first  life-estate  to 
the  first  unborn  son  of  Phillips  Monypenny,  are  void. 

But  it  has  been  argued,  tiiat  I  can  adopt  a  construction  of  this 
will  which  would  give  effect  to  the  whole  of  what  is  taken  to  be 
Ihe  intention  of  the  testator,  —  in  the  first  place  by  means  of  the 
doctrine  of  ey  pres^  next  by  construction,  and  thirdly,  by  the  rule 

• 

'  See  Even  v.  Challifl,  18  Q.  B.  223 ;  Challis  v.  Even,  %b.  in  Exch.  Cham. 
231 ;  7  H.  L.  Cas.  531 1  Kenbaw  v.  Kershaw,  3  El.  &  Bl.  845 ;  Loring  v.  Blake, 
98  Mass.  253;  AUyn  v,  Mather,  9  Conn.  114;  Hale  v.  Pew,  25  Beay.  335; 
Charch  in  Brattle  Square  v.  Grant,  3  Gray,  142;  Nightingale  v,  Burrell,  15 
Fide.  Ill ;  4  Kent  (11th  ed.),  271  et  seq.  and  notes ;  Jackson  v.  Phillips,  14 
Men,  539. 
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which  gives  to  a  general  intents  preference  over  a  particular  intent. 
In  order  to  get  at  the  intention  of  the  testator,  I  must  look  at  the 
terms  of  the  will,  and  I  find  they  are,  that,  "  in  default  of  issue  of 
the  body  of  my  said  brother  Phillips  Monypenny,  or  in  case  of  his 
not  having  any  at  his  decease,"  then  there  is  a  gift  over.  In  an 
ordinary  case,  and  not  regarding  for  the  present  the  alternative 
form  of  the  gift  over  or  the  question  of  remoteness,  the  words 
used  would  by  construction  give  an  estate  tail  to  Phillips  Mony- 
penny himself.  Some  of  the  issue  of  Phillips  Monypenny  being 
provided  for,  and  Phillips  Monypenny  himself  having  a  life-estate, 
and  then  the  estate  being  given  over  in  default  generally  of  issue 
of  Phillips  Monypenny,  the  true  construction  would,  I  think,  be 
that  the  testator  intended  to  provide  that  the  estate  should  not  go 
over  until  there  was  a  general  default  of  the  issue  of  Phillips 

Monypenny;    and  if  so,  the  words  would  have  a  double 
*  172    operation,  first  to  raise  an  *  estate  tail,  and  secondly  to 

create  a  remainder  over  on  that  estate  tail.  In  that  way, 
though  not  immediately  according  to  The  Attorney-General  v.  Sub- 
ton  (a)  and  that  class  of  cases,  while  the  express  limitations  of  the 
will  would  be  left  to  operate  in  the  mode  in  which  they  are  directed, 
all  the  issue  of  this  particular  person  would,  although  in  remain- 
der, be  provided  for.  Then,  reverting  to  the  will,  the  testator 
limits  the  estate  in  trust  for  his  brother  Thomas  Monypenny  for 
life,  and  immediately  after  his  decease  for  Thomas  Monypenny,  the 
eldest  son  of  his  brother,  for  his  life,  ^^  and  from  and  immediately 
after  his  decease  upon  trust  for  the  first  son  of  the  body  of 
the  said  Thomas  Monypenny^  son  of  my  said  brother  Thomas 
Monypenny,  and  the  heirs  male  of  his  body,"  thus  creating  here  an 
estate  tail,  ^'  and  in  default  of  issue  of  the  body  of  the  said  Thomas 
Monypenny  the  son,  upon  trust  for  all  and  every  other  the  son  and 
sons  of  the  body  of  my  said  brother  Thomas  Monypenny  for  the  like 
estates,"  &c.  Here  it  is  quite  clear  that  the  words  of  the  gift  over 
would  give  to  Thomas  Monypenny  an  estate  taU  in  remainder, 
expectant  on  the  estate  tail  to  his  son ;  and  in  that  way  all  the  in- 
tention of  the  testator. would  be  effected  as  regarded  the  issue  of 
Thomas  Monypenny.  Looking,  therefore,  at  the  whole  frame  of 
this  will,  there  is  certainly  some  ground  to  suppose  that  the  testa- 
tor did  fancy,  inartificial  as  the  limitations  are,  that  he  had  pro- 

(a)  8  Bro.  P.  C.  76 ;  1  P.  W.  764. 
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Tided  for  all  the  issue  of  Phillips  Monypenny ;  but  whether  that  can 
be  effected  according  to  the  rules  of  law  or  not  is  now  the  point  to 
be  considered. 

In  the  first  place,  it  is  said  that  I  am  to  effectuate  this  intention 
by  means  of  tiie  doctrine  of  cy  pres,^  This  doctrine,  as  I 
understand  it,  is  nothing  more  than  that  *  which  preyails  *  173 
in  other  cases  of  giTing  effect  to  the  general  intent,  but 
with  this  difference,  that  it  is  not,  as  in  them,  carried  into  effect 
at  the  expense  of  the  particular  intent.  In  the  common  case  there 
is  a  valid  particular  intent  and  there  is  a  valid  general  intent,  and 
the  particular  intent  not  in  the  view  of  the  Court  effectuating  all 
the  intentions  which  they  presume  the  testator  to  have  had,  they 
look  to  his  general  intent,  and  they  effect  his  general  intent  at  the 
expense  of  his  particular  intent.^  In  applying,  however,  the  doc- 
trine of  cy  presy  nothing  is  sacrificed  ;  for  example,  in  the  case  of 
limitations  under  powers,  where  there  is  &  good  gift  of  a  limited 
estate  to  a  person  an  object  of  the  power,  and  then  a  gift  over  to 
his  children  who  are  not  objects  of  the  power,  effect  may  be  given 
to  the  whole  intention  by  giving  to  the  parent  an  estate  of  inherit- 
ance by  means  of  which  the  estate  will  descend  to  his  children. 
In  such  a  case,  no  doubt,  the  general  intent  is  effectuated,  but  it  is 
done  at  no  expense  of  the  particular  intent,  because  there  is  no 
valid  particular  intent  to  which  effect  can  be  given.  So  in  the 
case,  more  closely  applying  to  that  now  before  the  Court,  of  a 
limitation  to  an  unborn  son  for  life,  with  remainder  to  his  unborn 
children  in  tail,  where,  as  effect  cannot  be  given  to  the  expressed 
intention,  because  successive  estates  cannot  be  limited  to  an  unborn 
person  and  to  his  issue,  an  estate  tail  is  given  to  the  party  to  whom 
the  limitation  was  made  for  life:  here, Again,  the  particular  intent 
is  not  sacrificed,  but  effect  is  given  to  it  as  a  general  intent.^ 

Some  doubt  has,  in  the  course  of  the  argument,  been  thrown  on 
the  "authority  of  Pitt  v.  Jaeksonj  (a)  and  I  am  sorry  for  it,  because 
I  have  always  believed  that  case  to  be  recognized,  and  have  always 
held  it  to  be  law ;  and  I  may  mention,  as  showing  the  view 
I  entertain  of  it,  *  that,  when  in  Ireland,  I  followed  it  in    *  174 

(a)  2  Bro.  C.  G.  51. 

'  As  to  this  doctrine,  see  Jackson  v.  Phillips,  14  Allen,  539,  574  et  seq. 

*  Hitchcock  0.  Hitchcock,  35  Penn  St.  393 ;  Purnell  v,  Dudley,  4  Jones  £q. 
203;  Jones's  Appeal,  3  Grant  (Penn.),  169;  Oxley  o.  Lane,  35  N.  Y.  340. 

*  See  1  Jarman  Wills  (dd  £ng.  ed.),  277  d  aeq. 
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deciding  the  case  of  Staekpoole  v.  Staehpoole.  (a)  In  i2{m^ 
Udge  y.  Dorrilj  (&)  Lord  Alyanley  also  states  his  view  of  the 
case ;  for  after  mentioning  that  the  doctrine  there  laid  down  had 
been  questioned,  he  says,  "  I  subscribed  to  the  case  of  Pitt  v. 
Jackson,  as  far  as  it  was  decided  with  regard  to  a  real  estate  set- 
tled to  a  person  who  was  an  object  of  the  power,  for  life,  with 
limitations  in  strict  settlement  to  persons  not  objects  of  the  power ; 
for  that  was  decided  in  Humberston  t.  Humberstan,  1.  P.  W.  332, 
and  Spencer  v.  Duke  of  MarJbaroughj  5  Bro.  P.  C.  692."  Afterwards, 
speaking  of  Chapman  t.  BrowujQc^  which  depended  upon  the 
omission  of  a  line  by  accident.  Lord  Alvanlet  says,  ^^  I  remember 
attending  the  argument  of  that  case  in  the  Court  of  King's  Bench 
and  in  the  House  of  Lords ;  .  .  .  they  did  seem  to  avoid  giving 
an  opinion  upon  that  point.  But  it  is  equally  clear  according  to 
the  report,  that  Lord  Mansfield  laid  down  that  doctrine,  and  I  do 
not  find  much  objection  to  it ;  viz.,  that  where  there  is  a  limitation 
for  life  to  a  person  unborn,  with  remainders  in  tail  to  the  first  and 
other  sons,  as  they  cannot  take  as  purchasers,  but  may  as  heirs  of 
the  body,  and  as  the  estate  is  clearly  intended  to  go  in  a  course  of 
descent,  it  shall  be  construed  an  estate  tail  in  the  person  to  whom 
it  was  given  for  life."  Supposing,  then,  that  the  cy  pres  doctrine 
is  not  to  be  applied  to  the  case  before  me,  it  must  be  upon  this 
ground  and  this  ground  only,  that  although  the  doctrine  may  be 
applied  to  cases  where  the  intention  of  the  testator  is  not  by  such 
application  carried  into  effect  because  that  intention  was  illegal, 
yet  it  must  be  so  applied  in  favour  of  a  class  intended  to  be  pro- 
vided for  by  the  testator.    I  apprehend  the  rule  is  this,  that  neither 

by  implication,  nor  by  the  doctrine  of  cypres,  can  an  estate 
*  175    *  be  carried  to  a  da^s,  or  a  portion  of  a  class,  for  whom  the 

testator  never  intended  to  provide.  For  persons  for  whom 
the  testator  did  intend  to  provide,  a  different  provision  may  indeed 
be  made,  as  was  done  in  the  case  of  PiU  v.  Jackson :  there  the 
estate  was  intended  to  go  to  the  children  as  purchasers  as  tenants 
in  common,  but  it  was  not  within  the  power  of  the  testator  to  give 
them  that  estate,  and  the  Court  therefore  would  not  raise  it,  but  it 
raised  an  estate  which,  although  it  would  not  go  modo  et  forma  as 
the  testator  had  provided,  would  go  to  all  the  class  for  whom  he 
intended  to  provide. 

(a)  4  Dm.  &  War.  820.        (6)  2  Yes.  Jr.  867,  864.        (c)  8  Buir.  1626. 
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■ 

As  to  NichoU  V*  NichoUj  (a)  I  am  very  much  disposed  to  think 
jthat  it  is  not  open  to  the  criticism  which  was  made  upon  it  in  this 
case  in  the  Court  of  Exchequer,  for  it  appears  to  me  as  if  in 
Nicholl  y.  Nieholl  the  Court  had  seen  upon  the  whole  of  the  will 
that  the  second  son  of  the  second  son  was  only  intended  to  be  ex- 
cluded in  case  the  paternal  estate  deyolved  on  him,  and  that  they 
also  collected  an  intention  to  provide  for  eyerybody  else;  and 
accordingly  we  find  that  the  second  opinion  which  the  Judges 
gaye  was  this :  '^  We  are  also  of  opinion  that,  in  order  to  effectuate 
the  general  intent  of  the  devisor,  such  second  son  will  take  an 
estate  to  him  and  the  heirs  male  of  his  body,  determinable  on  the 
accession  of  the  paternal  estate."  It  is  certainly  a  singular  case, 
and  the  construction  put  upon  the  devise  a  very  bold  one ;  but  I 
do  not  apprehend  that  the  Court  meant  to  introduce,  or  that  they 
did  in  fact  by  the  doctrine  of  cy  pres  introduce,  any  person  or 
class  of  persons  for  whom  the  testator  did  not  intend  to  provide. 
I  think,  therefore,  that  NiehoU  v.  Nieholl  is  not  an  authority 
against  the  decision  of  the  Court  of  Exchequer  in  the  present 
case. 

*  Applying,  then,  the  rule  I  have  stated  to  the  limitations  *  176 
now  under  consideration,  I  think  that  I  am  not  at  liberty 
to  disregard  the  clear  words  of  the  testator,  which  I  am  perfectly 
satisfied  he  meant  to  use  according  to  their  import,  although  he 
may  possibly  have  also  meant  something  else,  which  he  has  not 
sufficiently  expressed.  Being  clear  that  he  meant  both  to  give 
the  estate  to  his  brother  for  life  and  to  the  first  son  of  his  brother 
for  life  and  to  the  first  son  of  that  first  son  and  the  hf  |rs  male  of 
his  body,  and  also  that  he  meant  nothing  to  interfere  with  that 
disposition,  I  cannot  by  the  doctrine  of  cy  pres  include  any  limita- 
tions  which  would  provide  for  the  second  and  other  sons  of  the 
first  grandson,  contrary  to  the  words  of  the  will ;  and  I  am,  there- 
fore, of  opinion  that  the  doctrine  does  not  enable  me  to  give  effect 
to  any  supposed  intention  of  the  testator  beyond  the  clear  expres- 
sions contained  in  his  will. 

I  may  here  dispose  of  the  third  point  submitted  to  me ;  namely, 
that  I  can  give  effect  to  the  assumed  intention  by  means  of  the 
doctrine  of  providing  for  the  general  intention  at  the  sacrifice  of 
the  particular  intention.    There  is  no  case  that  was  ever  decided, 

(a)  2  W.  BL  1169, 1162. 
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that  I  am  aware  of,  that  would  enable  me  on  that  doctrine  to  cut 
down  the  clear  estate  in  tail  male  given  bj  this  will  to  the  first 
grandson.  If  the  child  had  been  bom  in  the  testator's  lifetime, 
neither  I  nor  any  other  Judge  would  have  a  right  to  say  that  the 
testator  might  not  give  the  estate  to  his  brother  for  life,  to  his 
brother's  first  son  for  life,  and  to  the  first  son  of  that  son  and  the 
heirs  male  of  his  body.  On  the  face  of  them  the  limitations  are 
valid ;  they  are  also  unambiguous,  and  require  no  aid  whatever 
from  any  rules  of  construction ;  and  I  cannot,  therefore,  on  the 
ground  of  a  general  intention,  affect  them. 

The  question  then  arises,  whether  I  'Can  in  any  other 
*  177  *  way  effectuate  what  is  supposed  to  be  the  general  intent. 
Inmiediately  after  the  limitation  just  considered,  the  tester 
tor  gives  the  estate,  ^'  for  all  and  every  other  the  son  and  sons  of 
the  body  of  my  said  brother  Phillips  Monypenny  severally  and 
successively  according  to  seniority  of  age,  for  the  like  interests  and 
limitations  as  I  have  before  directed  respecting  the  first  son 
and  his  issue."  The  words  here  are  also  express  and  plain,  and 
I  do  not  see  how  I  can,  on  the  ground  of  a  general  intent,  cut 
down  this  particular  limitation  and  exclude  the  second  and  other 
sons  of  the  brother  Phillips  Monypenny,  to  whom  the  testator  has 
expressly  given  the  estate  on  failure  of  the  heirs  male  of  the  body 
of  the  first  grandson.  I  had  occasion  to  review  the  authorities  on 
this  point  in  the  case  of  Montgomery  v.  Montgomery^  (a)  and  I 
took  great  care  in  going  through  them  to  see  what  the  rule  really 
was.  Although  always  willing  to  give  effect  to  the  general  inten- 
tion when  1  can  do  so  without  unreasonably  and  improperly  de- 
stroying a  particular  intent,  I  there  found  myself  bound  to  give 
effect  to  the  particular  intent  which,  though  not  embracing  every 
thing,  embraced  a  great  deal,  and  gave  a  proper  legal  operation  to 
the  will  according  to  the  expressed  intention  of  the  testator.  By 
that  rule  I  desire  to  abide,  being  ready  to  give  effect  to  the  gen- 
eral intent,  and  even  to  sacrifice  to  it  a  particular  intent  if  requi- 
site, but  not  doing  so  without  an  actual  necessity. 

It  has  also  been  argued  here  very  ingeniously  that  wherever 
you  find  an  estate  tail  given  to  the  parent,  either  under  an  actual 
limitation  which  would  admit  of  no  difficulty,  or  by  implication 
(as,  for  example,  to  A.  and  if  he  dies  without  issue  to  B.,  where 

(a)  8  Jones  &  Lat.  47. 
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an  estate  tail  arises  by  implication  from  the  gift  over),  if 
the  preceding  •  or  following  limitations  in  the  will  are  to    *  178 
the  children  of  that  person,  they  may  be  rejected,  and  that 
it  is  utterly  unimportant  that  successiye  estates  are  by  thes^  limi- 
tations attempted  to  be  raised  which  would  be  void  for  perpetuity. 
I  know  of  no  such  rule,  and  must  deny  that  any  such  exists. 

Two  cases  were,  however,  cited  in  support  of  the  argument. 
One  was  Seaward  v.  WUloeky  (a)  in  which  there  was  nothing  but 
the  devise  of  successive  estates  for  life,  which  were  held  to  be  void, 
the  successive  estates  which  were  given  were  not  followed  by  any 
other  limitation;  and  I  understand  the  argument  with  which  I 
am  now  dealing  to  depend  on  what  was  said  by  Lord  Mlenborough 
in  delivering  the  judgment  of  the  Court.  After  holding  the  suc- 
cessive estates  to  be  void,  he  cites  various  cases,  and  says,  <^  In 
all  these  cases  expressions  were  used  denoting  an  intention  that 
the  lands  should  continue  in  the  descendants  of  the  first  taker  as 
long  as  there  were  any,  without  specifying  or  marking  what  es- 
tates such  descendants  should  take :  but  in  this  case  the  devisor 
has  not  used  general  terms,  from  whence  an  intent  to  give  a  de- 
scendible estate  to  the  issue  of  the  first  devisee  may  be  collected ; 
but  has  in  express  terms  narrowed  the  estates  which  the  issue 
were  to  take  to  estates  for  life :  and  this,  properly  speaking,  is 
not  a  case  of  a  particular  and  a  general  intent,  both  of  which  can- 
not be  effectuated,  and  where  the  one  must  give  way  to  the  other ; 
but  a  case  of  single  intent  to  create,  as  I  have  said,  a  sucQession 
of  estates  for  life  not  warranted  by  law :  we  do  not,  therefore,  feel 
ourselves  warranted  by  any  rules  of  construction  to  say  that  under 
this  devise  Thomas  Southcomb,  the  bankrupt,  took  any  greater 
estate  than  for  his  life."  I,  however,  think  that  this,  so 
&r  from  *  sustaining  the  argument,  is  rather  the  other  way,  *  179 
and  tells  against  it.  The  other  case  referred  to  was  Mar- 
timer  v.  TFe»«,  (J)  before  the  Vice-Chancellor,  in  which,  though 
there  were  void  estates  for  life,  his  Honor  relied  upon  a  general 
gift  over  (whether  properly  or  not  I  need  not  now  consider) ;  but 
it  is  no  authority  on  which  I  can  act  for  the  general  proposition, 
which  I  do  not  think  can  be  maintained. 

I  do  not  mean  to  say,  that  if  I  could  see  a  clear  general  inten- 
tion to  provide  for  the  issue  in  a  way  in  which  effect  could  be 

(a)  5  East,  198,  307.  (5)  2  Sim.  274. 
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given  to  it,  and  a  superadded  intention  to  provide  for  that  issue  in 
a  manner  not  allowed  by  law,  I  might  not  in  such  a  case  reject 
that  which  was  illegal,  and  give  effect  to  that  which  was  legal ; 
and  what  now  falls  from  me  must  not,  therefore,  be  considered  as 
an  expression  of  opinion  that  cases  may  not  exist  in  which  a 
limitation  to  issue  void  for  remoteness  may  not  be  properly  re- 
jected, and  the  legal  intention  effectuated  by  giving  an  estate  tail 
to  the  parent.  I  cannot,  however,  do  this  in  the  case  before  me : 
I  cannot  give  the  estate  to  the  father  in  possession,  for  that  would 
clearly  not  effect  the  intention,  and  I  cannot  give  it  to  him  in 
remainder  expectant  on  the  void  estates,  for  tiiat  would  imme- 
diately expose  it  to  the  same  objection  as  the  preceding  estates, 
and  render  it  equally  void  with  them. 

I  now  come  to  the  argument  raised  upon  the  question  of  con- 
struction simply.  It  is  said,  that  if  I  could  give  to  the  first  son 
of  the  body  of  the  first  son,  that  is,  to  the  grandson,  of  Phillips 
Monypenny,  an  estate  tail,  then  the  other  estates  would  naturally 
follow  under  the  actual  gifts  of  the  will.  That  is  certainly  the 
most  reasonable  construction  that  could  be  adopted  of  this  will, 
and  one  which  would  do  less  violence  to  the  terms  used 
•  180  than  any  •  other.  If,  therefore,  I  could  adopt  it,  I  would ; 
but  I  cannot  do  so  consistently  with  the  words  of  the  will ; 
for,  in  the  first  place,  I  must  not  only  introduce  lines  of  issue  for 
whom  the  testator  has  not  provided,  but  I  must  exclude  and  post- 
pone lines  of  issue  for  whom  he  hits  expressly  provided.  I  must 
not  only  introduce  second  and  other  sons  of  the  first  son,  but  I 
must  exclude,  until  they  or  all  those  so  introduced  are  dead  with- 
out issue,  the  second  and  other  sons  of  Phillips  Monypenny ;  this 
I  am  not  at  liberty  to  do.  I  am  therefore  of  opinion,  with  regard 
to  the  construction  of  this  will,  that  I  cannot  give  any  other  than 
the  general  legal  construction  to  the  limitations ;  the  consequence 
of  which  is,  that  Phillips  Monypenny  took  a  good  estate  for  life, 
and  his  first  unborn  son,  if  he  had  been  born,  would  have  taken  a 
good  estate  for  life,  and  that  all  the  remainders  over,  so  far  as 
they  are  remainders  over,  are  void  and  inoperative,  and  cannot  be 
considered  as  standing  in  the  way  of  anybody  who  is  entitled 
otherwise  in  this  property. 

This  brings  me  to  the  clause  containing  the  gift  over,  and  a 
very  important  question  is  certainly  raised  on  that  clause.    After 
having  provided  for  the  unborn  children  and  issue  of  unborn  chil- 
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dren  of  FhillipB  Monypeimy,  the  testator  says,  ^^  And  in  default  of 
issue  of  the  body  of  my  said  brother,  Phillips  Monypenny,  or  in 
case  of  his  not  leaving  any  at  his  decease,  upon  trust  for  my  said 
brother  Thomas  Monypenny,  for  and  during  the  term  of  his 
natural  life,"  &c.  If  this  was  a  regular  remainder,  depending 
upon  the  previous  limitations,  it  would  of  course  be  open  to  the 
same  objections  as  those  limitations,  and  those  limitations  being 
Toid,  it  could  not  take  efbct. 

The  law,  as  to  this  part  of  the  case,  stands  in  a  peculiar 
position.  The  case  of  Longhead  v.  Fhelpa  (a)  •  shows  •  181 
that  where  there  are  two  clauses  containing  a  gift  over,  the 
first  being  a  good  gift  oyer  on  a  particular  event,  and  the  second 
being  one  which  would  be  too  remote  and  therefore  void,  advantage 
may  be  taken  of  the  former  vnthout  any  notice  being  taken  of  the 
latter  clause.^  The  point  did  not  arise  in  the  case  just  mentioned 
on  a  gift  over  following  any  disposition  illegal  on  account  of 
perpetuity ;  but  it  did  so  arise  in  a  veiy  important  case  which  was 
not  cited,  and  which  was  very  much  agitated  both  in  this  Court 
and  the  Courts  of  Common  Law :  I  mean  Beard  v.  Westcott.  ^&) 
There  were  in  that  case  successive  life-estates  for  terms  of  years 
to  the  testator's  grandson  and  his  unborn  issue  [as  in  SamerviUe 
T.  Lethbridge  (c)]>  which  were  clearly  void  beyond  the  first  son, 
and  then  followed  a  disposition  to  this  effect : ''  And  in  case  there 
shall  be  no  issue  male  of  the  same  John  James  Beard  (the  testator's 
grandson),  nor  issue  of  such  issue  male  at  the  time  of  his  death, 
or  in  case  there  shall  be  such  issue  male  at  that  time,  and  they 
shall  all  die  before  they  shall  respectively  attain  their  respective 
ages  of  twenty^)ne  years  without  lawful  issue  male,"  then  the 
estate  was  to  go  over.  The  case  was  sent  to  the  Court  of  Common 
Pleas,  and  they  were  of  opinion  (that  part  of  the  case  is  cited  in 
a  note  to  Gilbert  on  Uses,  p.  270)  that  the  several  gifts  after  the 
gift  to  the  unborn  son  of  the  grandson  were  void,  but  they  were 
also  of  opinion,  that  if  the  event  mentioned  arose,  the  gift  over 
would  take  efiect,  the  event  in  question  being  vnthin  the  legal 
limite  of  perpetuity.  With  this  decision  I  could  not  agree,  and 
for  this  reason,  that  the  testator  never  meant  that  the  gift  over 

(fl)  2  W.  Bl.  704.  (c)  6  T.  R.  213. 

(6)  5  Taunt.  S93 ;  Turn.  &  R.  25. 

*  See  Ackermaa  r.  Yreeland,  1  McCarter  (N.  J.),  23,  26 ;  Winter  v.  Wraith, 
13  Sim.  62. 
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should  take  effect  unless  the  parties  interested  under  the 

•  182    previous  limitation,  if  they  had  lived,  were  capable  •  them- 

selves of  taking,  and  that  consequently  the  gift  over  must 
be  void.  Having  had  great  difficulty  in  prevailing  on  Sir  William 
Grant  to  send  the  case  to  the  Court  of  Common  Pleas  originally, 
and  that  Court  having  decided  that  the  consideration  I  have  just 
stated  did  not  affect  the  validity  of  the  gift  over,  I  applied  to  and 
prevailed  on  Lord  Eldon  to  send  a  casa  to  the  Court  of  King's 
Bench.  That  Court  held  that  the  gift  over  was  void,  not  because 
it  was  not  within  the  line  of  perpetuity,  but.  expressly  on  the 
ground  I  have  adverted  to ;  namely,  that  that  limitation  over  was 
never  intended  by  the  testator  to  take  effect,  unless  the  persons 
whom  he  intended  to  take  under  the  previous  limitation  would,  if 
they  had  been  alive,  been  capable  of  enjoying  the  estate,  and  that 
he  did  not  intend  that  the  estate  should  wait  for  persons  to  take 
in  a  given  event,  where  the  person  to  take  was  actudly  in  existence, 
but  could  not  take ;  and  Lord  Eldon  affirmed  that  decision,  (a) 
This  shows  that  where  there  are  gifts  over  which  are  void  for 
perpetuity,  and  there  is  a  subsequent  and  independent  clause  on  a 
gift  over  which  is  within  the  line  of  perpetuities,  effect  cannot  be 
given  to  such  a  clause  unless  it  will  dovetail  in  and  accord  with 
previous  limitations  which  are  valid.^  This  reasoning  will  apply 
to  the  case  before  me  in  this  manner :  if  the  gift  in  question  can 
be  read  as  a  gift  in  the  alternative,  that  in  case  there  is  no  issue 
living  at  the  death  of  the  brother  the  estate  is  to  go  over,  then 
effect  may  be*  given  to  it  consistently  with  Beard  v.  Westcott  and 
every  other  authority,  because  the  estate  over  would  not  be  carried 
under  the  limitation  at  the  expense  of  any  person  whom  the  tes- 
tator intended  to  take,  and  no  objection  on  this  ground  could  con- 
sequently be  raised. 

*  183       *  The  cases  with  regard  to  limitations  over  have  also 

taken .  another  shape.  In  Proctor  v.  The  Bishop  of  Bath 
and  Wells  J  (5)  there  was  a  disposition  to  the  first  son  of  Thomas 
Proctor  who  should  be  bred  a  clergyman  and  be  in  holy  orders, 
and  if  Thomas  Proctor  should  have  no  such  son,  then  over ;  and 
there  was  no  son.  As  the  son  could  not  take  holy  orders  until 
the  age  of  twenty-four,  the  limitation,  taking  it  as  it  stood,  was  too 
remote ;  but  it  was  argued,  and  it  might  be  said  reasonably  that 

(a)  Turn.  &  B.  25.  (6)  2  H.  Bl.  868,  862. 

>  See  Be  Thatcher's  Tnist,  26  Beay.  865 ;  Cambridge  v.  Bous,  25  Beav.  409. 
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the  limitation  over  embraced  two  events ;  namely,  if  no  son  was 
CTer  bom,  or  that  being  born  he  did  not  take  holy  orders,  and 
lliat  the  first  was  perfectly  good.  The  Conrt,  however,  held  ex- 
pressly that  they  could  not  divide  the  limitation,  saying  that  they 
^  were  clearly  of  opinion  that  the  first  devise  to  the  son  of  Thomas 
Proctor  was  void,  from  the  uncertainty  as  to  the  time  when  such 
son,  if  he  had  any,  might  take  orders ;  and  that  the  devise  over, 
as  it  depended  on  the  same  event,  was  also  void ;  for  the  words  of 
the  will  would  not  admit  of  the  contingency  being  divided,  as  was 
the  case  in  Longhead  v.  Phelps^  2  Black.  704;  and  there  was 
no  instance  in  which  a  limitation,  after  a  prior  devise,  which 
was  void  from  the  contingency  beii^  too  remote,  had  been  let  in 
to  take  effect."  Thus  the  Courts  have  gone  at  least  to  this  extent, 
that  they  will  not  hold  a  gift  over  made  in  words  comprising  only 
one  event  as  made  on  two  events,  although  in  point  of  fact  it  may 
consist  very  reasonably  of  two  branches,  imless  the  testator  has 
himself  so  expressed  it.  What  is  contended  in  the  case  before  me 
is,  that  I  am  to  consider  the  words  which  at  all  events  point  to 
different  events  as  pointing  only  to  one  event.  There  is  no  doubt  * 
that  in  the  sense  in  which  the  words,  "  and  in  default  of  issue  of 
the  body,"  are  generally  used,  they  mean  a  failure  of  issue  at  any 
time,  which  would  of  course  embrace  a  failure  of  issue  at 
any  particular  time ;  but  then  •  I  find  the  testator,  while  •  184 
usiri^  these  words,  also  using  words  which  embrace  an  event 
falling  within  them.  I  am  therefore  bound  to  consider  that  he  did 
not  use  the  general  words  in  the  sense  in  which  the  Court  would 
use  them,  for  if  he  did  the  other  clause  would  be  insensible  and 
inoperative.  As,  then,  I  have  before  refused  to  add  to  the  words 
which  he  has  used,  so  I  refuse,  and  on  the  same  solid  ground  as 
it  appears  to  me,  to  strike  out  his  words,  and  I  feel  myself  bound 
to  give  effect  to  every  word  in  the  .will,  as  far  as  the  law  will  ena- 
ble me  to  do  so. 

There  is  also  another  reason  which  on  this  part  of  the  case  is 
quite  satisfactory  to  my  mind.  Lord  Hardwicke  lays  it  down 
that  it  is  utterly  immaterial  what  words  come  first  or  what  words 
come  last  in  a  will,  that  in  fact  there  is  no  maj^c  in  words ;  and 
I  am  clearly  of  opinion,  therefore,  that  if  there  be  ambiguity  in 
the  clause  in  question  I  am  at  perfect  liberty  to  clear  it  up,  and 
to  read  the  clause  in  this  way :  '^  And  in  case  of  his  not  leaving 
any  issue  at  his  decease  or  in  default  of  his  issue,"  meaning  ^^  if 
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npon  his  death  "  (looking  at  an  event  which  may  soon  be  ascer* 
tained)  ^^  he  shall  leave  no  issue  behind  him,  or  if  he  do  and  at 
any  period,  however  remote,  that  issue  shall  fail,  I  give  the  estate 
in  such  and  such  a  way."  There  is  nothing  at  all  insensible  in 
this ;  it  may  be  expressing  unnecessarily  in  the  former  branch  of 
the  clause  that  which  would  be  included  in  the  latter,  but  it  shows 
that,  unlike  the  case  of  Proctor  v.  The  Bishop  of  Bath  and  Wells, 
the  testator  has  provided  under  two  forms  of  expression  for  what 
he  might  have  provided  under  one.  I  can  hardly  suppose  any 
clause  providing  for  an  event  which  must  happen,  but  may  hap- 
pen at  different  periods  that  might  not  be  read  in  the  same  way ; 
it  might  be  so  read  in  Leake  v.  Bobinson^  (a)  and  every 
*  185  other  case.  *  Nothing  is  so  dangerous  with  regard  to  a 
man's  will  as  to  strike  out  words  which  admit  of  a  reason- 
able interpretation ;  and  I  am  clearly  of  opinion  that  effect  must 
be  given  to  this  clause  as  an  independent  clause,  and  that  the 
gifts  over  are  perfectly  valid. 

I  shall  therefore  affirm  the  decision  of  the  Court  below,  so  far 
as  it  relates  to  the  first  question  in  the  case ;  the  other  point  I 
will,  after  looking  into  the  materials  before  me,  endeavour  to  dis- 
pose of  to-morrow  morning. 

July  20. 

The  Lobd  Gh ancellob. — The  case  upon  the  point  which  now 
remains  to  be  disposed  of  is  one  of  considerable  difficulty  and  com- 
plication, and  I  will  now  state  the  opinion  which  I  have  formed 
upon  it,  after  having  given  it  that  consideration  which  it  ought  to 
receive. 

By  the  will  of  Mrs.  Jodrell,  who  died  in  1775,  the  Jodrell  estate 
was  given  to  Mary  Jefierson  for  life,  then  to  her  sons  and  daugh- 
ters in  tail,  then  to  Sylvestra  Monypenny  for  life  and  her  sons  and 
daughters  in  tail,  then  to  Phillips  Monypenny  for  life  and  his  sons 
and  daughters  in  like  manner,  and  then  to  Thomas  Monypenny 
for  life  and  his  sons  and  daughters  in  like  manner;  then  there 
was  the  shifting  clause  that,  '^  if  the  said  Phillips  Monypenny  and 
Thomas  Monypenny  or  either  of  them,  their  or  either  of  their  issue, 
male  or  female,  or  any  other  son  or  sons  of  the  said  James  Mony- 
penny, of  Greenwich  "  (who  are  provided  for  by  her  will)  **  here- 

(a)  2  Mer.  863. 
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after  to  be  bom,  or  his,  their,  or  any  of  iheir  issue,  male  or  female, 

shall  at  any  time  or  times  be  or  become  entitled  to  an  estate  of 

freehold  or  inheritance  in  possession  of  or  in  the  messuages,  lands, 

tenements,  and  hereditaments  in  the  said  county  of  Kent  now 

of  or  belonging  to  my  cousin  Robert  Monypenny,*  Esq.,  of   *  186 

Bolrenden,  elder  brother  of  the  aforesaid  James  Monypenny 

of  Greenwich,  or  the  greatest  part  of  the  same  messuages,  lands, 

tenements,  and  hereditaments,  so  as  to  be  in  the  possession  or  in 

the  actual  receipt  of  the  rents  and  profits  thereof,"  the  estate  was 

to  shift  over. 

In  regard,  then,  to  the  Jodrell  estate,  the  shifting  clause  was  to 
operate  in  case  the  parties  named  became  entitled  to  the  Maytham 
Hall  estate.  I  very  much  doubt,  looking  at  the  limitations  of  the 
Maytham  Hall  estate  at  the  time  that  this  will  was  made  and  the 
subsequent  acts  in  regard  to  that  estate,  whether  that  estate  ever 
did  become  Tested  in  a  person  claiming  under  the  will  of  Mrs. 
Jodrell  in  a  way  to  make  her  estate  go  over ;  but  this  is  not  im- 
portant, as,  strictly  speaking,  the  question  before  me  does  not 
relate  to  the  shifting  of  the  Jodrell  estate,  but  to  that  of  the  May- 
tham Hall  estate. 

The  Maytham  Hall  estate  was  settled  after  the  death  of  the  tes- 
tator's widow  to  Phillips  Monypenny  for  life,  then  to  his  first  im- 
bom  son,  then  came  the  remainders  void  for  perpetuity,  and  then 
the  gift  over,  which  has  been  held  to  be  good.  The  shifting  clause 
was  in  efiect,  that  if  the  testator's  brothers  or  either  of  them  should 
become  entitled  to  the  Jodrell  estate,  then  the  next  person  entitled 
under  the  will  should  take  as  if  the  party  so  becoming  entitled 
were  dead. 

Phillips  Monypenny  came  into  possession  of  the  Maytham  Hall 
estate  on  the  death  of  the  testator's  widow  in  1826,  haying  at  that 
time  an  estate  in  remainder  in  the  Jodrell  estate.  This,  however, 
could  not  be  held  to  be  within  the  terms  of  the  shifting  clause,  as 
the  testator  could  never  have  intended  that  a  mere  accession  to  a 
life-estate  in  remainder,  which  might  never  be  enjoyed,  should 
take  away  an  estate  in  possession.  *  In  1886,  however,  tlie  *  187 
event  contemplated  did  happen,  when,  upon  the  death  of  Syl- 
vestra  Hutton,  Phillips  Monypenny  took  the  Jodrell  estate ;  and 
the  Maytham  Hall  estate  then  went  over,  and  it  was  to  go  over 
as  if  the  party  taking  were  dead.  The  effect,  however,  of  what 
occurred  would  not  be  to  carry  the  estate  to  Thomas  Gybbon 
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MoDTpennj,  because  the  death  of  Phillips  Monypenny  could  not 
have  done  so;  for  if  there  had  been  a  son  of  Phillips  Monypenny 
he  would  have  taken  it,  and  Thomas  Gybbon  Monypenny  never 
could  take  unless  Phillips  Monypenny  had  died  without  issue  living 
at  his  death,  under  the  clause  which  has  been  sustained  by  the 
Court.  The  consequence  is,  that  Thomas  Gybbon  Monypenny  did 
not,  upon  the  estate  going  over,  acquire  an  estate  for  life ;  but  the 
estate  remained  in  the  trustees,  for  whom  I  need  not  now  inquire. 

Then,  in  1837,  Thomas  Gybbon  Monypenny,  Phillips  Monypenny, 
and  Sylvestra  Hutton,  joined  in  executing  mutual  cross  convey- 
ances ;  and  I  am  clearly  of  opinion  that  these  instruments  are 
binding,  and  effectually  convey  whatever  estates  the  parties  sever- 
ally had  in  the  property.  Thomas  Gybbon  Monypenny  also  suffered 
a  recovery  of  the  Jodrell  estate,  Sylvestra  Hutton  and  Phillips 
Monjrpenny  joining  in  the  deed  making  a  tenant  to  the  praecipe. 
Phillips  Monypenny,  too,  suffered  a  recovery  of  the  Maytham  Hall 
estate  (which  has  had  no  operation),  under  which  he  claimed  the 
fee-simple,  and  this  recovery  was  recited  in  the  deed  by  which 
Thomas  Gybbon  Monypenny  conveyed  to  him  in  fee.  The  effect 
was,  in  my  opinion,  to  pass  whatever  estate  Thomas  Gybbon  Mony- 
penny had ;  that  is,  as  I  have  already  explained,  in  consequence  of 
the  shifting  clause,  an  estate  for  life  contingent  on  the  event  which 
afterwards  happened.  This  estate  he  was,  I  think,  capable 
*  188  of  transferring,  *  and  did  transfer  by  the  conveyance  of 
1837,  to  Phillips  Monypenny,  and  the  parties  who  now  claim 
under  the  will  of  Phillips  Monypenny  would  no  doubt  be  entitled 
to  it. 

Then  comes  this  other  question,  —  when  Phillips  Monypenny 
died,  Thomas  Gybbon  Monypenny  became,  as  the  Court  has  already 
held,  entitled  to  a  life-estate  in  the  Maytham  Hall  estate,  being  also 
then*  in  possession  of  the  Jodrell  estate,  did  the  shifting  clause  in 
James  Monypenny's  will  operate  or  not  ? 

One  thing  is  here  quite  clear,  that  the  conveyance  by  Thomas 
Gybbon  Monypenny,  passing  to  Phillips  Monypenny,  the  life-estate 
in  contingency  could  not  prevent  that  clause  from  operating ;  and 
I  am  also  of  the  opinion  that  its  operation  was  not  affected  by  the 
dealings  by  Thomas  Gybbon  Monypenny  with  the  Jodrell  estate. 
Those  dealings  left  every  thing  as  it  stood,  except  that  the  limited 
estate  of  inheritance  which  Thomas  Gybbon  Monypenny  had  was 
enlarged  into  an  estate  in  fee.  I  think,  therefore,  that  Thomas 
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Ojbbon  Monypennj  did  succeed  to  the  Jodrell  estate  in  the  sense 
in  which  the  testator,  James  Monypenny,  used  the  expression,  and 
that  his  dealings  with  that  estate  did  not  prevent  the  shifting 
clause  from  operating. 

Looking  to  the  words  of  the  clause,  thej  are  no  douht  ambigu- 
ous, and  might  mean  that  there  should  be  only  one  shifting ;  the 
testator  uses  the  terms  of  '^  then  and  in  that  case  and  immediately 
upon  such  an  event  taking  place/'  which  certainly  have  a  bearing 
towards  the  clause  operating  only  once ;  but,  on  the  other  hand, 
the  express  declaration  is,  that  if  the  said  brothers,  or  either  of  them, 
their,  or  either  of  their  issue,  shall  become  entitled  to  the 
said  estates,  then  the  clause  is  to  *  operate.  I  must  suppose  the  *  189 
testator  to  have  known  what  the  limitations  of  the  Jodrell  es- 
tate were,  and  that  it  was  settled  on  his  brothers  in  succession,  for 
he  provides  expressly  for  the  two  events,  namely,  of  both  brothers 
becoming  entitled,  or  either  of  them  becoming  entitled ;  and  there- 
fore, when  he  afterwards  seems  to  confine  the  clause  to  but  one 
event,  the  expression  may  be  a  little  ambiguous,  but  there  is 
nothing  really  insensible  or  contradictory  in  it. 

I  think,  then,  that  the  true  construction  is,  that  this  clause  is 
to  operate  toties  quoties  as  regards  the  particular  persons  named, 
and,  that  being  so,  the  consequence  is  that  in  the  event  which 
happened,  the  person  became  entitled  who  would  have  taken  if  the 
person  succeeding  to  the  Jodrell  estate  had  been  then  dead.  If 
Thomas  Gybbon  Monypenny  had  been  then  dead,  his  son,  the 
plaintiff,  would  have  taken. 

The  case  is  exceedingly  complicated,  and  open  to  very  great 
difficulty ;  but  it  appears  to  me  that  the  decision  which  has  been 
come  to  in  the  Court  below  is  right.  K,  however,  any  thing  occurs 
to  the  counsel  for  the  appellant  upon  the  case  as  I  have  stated  it, 
I  shall  be  veiy  glad  to  hear  them. 

Mr.  Mdlins  having  declined  to  offer  any  further  remarks,  a  dis- 
cussion then  took  place  in  reference  to  the  costs.  It  was  ultimately 
arranged  with  the  sanction  of  the  Lord  Chancellor,  on  iiie  under^ 
standing  that  no  further  litigation  was  to  take  place,  that  the  costs 
of  all  parties  except  the  heirs,  who  would  bear  their  own  costs, 
should  come  out  of  the  fund. 
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*  190  *  HARRISON  v.  ROUND. 

1852.    NoTember  9,  12.    Before  the  Lord  ClianceUor  Lord  St.  Leonards. 

Bj  indenture  of  settlement,  two  estates,  A.  and  B.,  were  limited  to  the  father 
for  life  and  subject  thereto,  the  estate  A.  was  limited  to  the  first  and  other 
sons  in  tail  male,  and  the  estate  B.  was  limited  to  the  second  and  other  sons 
in  like  manner ;  and  it  was  provided  that  if  the  second  son  should  become  an 
eldest  son  and  as  such  should  become  entitled  to  the  actual  possession  or  to 
.  the  receipt  of  the  rents  and  profits  of  the  estate  A.,  the  limitations  of  the 
estate  B.  should  cease  and  determine  as  if  such  second  son  were  dead  without 
issue.  The  second  son,  by  the  death  of  his  elder  brother,  became  the  eldest 
son  and  joined  his  lather  in  suffering  a  recovery  of  the  estate  A.,  the  uses  of 
which  were  declared  to  the  joint  appointment  of  the  father  and  son,  and  sub- 
ject thereto  to  the  old  uses :  in  exercise  of  this  power,  the  father  and  son  by 
a  mortgage  in  fee  of  the  estate  A.,  raised  a  sum  of  money  which  was  paid  to 
the  father  and  son.  Bdd,  that  on  the  death  of  the  father,  the  estate  B. 
shifted  from  the  second  son  under  the  terms  of  the  proviso  contained  in  the 
settlement. 

Hdd  also,  that  the  recovery  suffered  by  the  father  and  son  did  not  by  itself  pre- 
vent the  operation  of  the  proviso,  and  that  the  mortgage  had  not  that  effect* 
but  that,  notwithstanding  both  the  recovery  and  the  mortgage,  the  second 
son  came  on  the  death  of  his  father  into  possession  of  the  estate  A.  within 
the  meaning  of  the  terms  of  the  settlement. 

ndd  also,  that  the  party  entitled  to  the  estate  A.  might  previously  to  the  hap- 
pening of  the  event  mentioned  in  the  proviso  have  so  exercised  his  rights 
over  the  estate  as  to  have  prevented  it  from  ever  coming  into  the  possession 
of  the  second  son  within  the  meaning  of  the  terms  of  the  settlement. 

The  decisions  in  the  cases  of  Fazakerly  v.  Ford,  4  Sim.  890,  and  Taylor  v. 
Earl  of  Harewoodf  S  Hare,  872,  approved  of.' 

During  the  life  of  the  father,  a  portion  of  the  estate  A.  was  sold,  and  the  pro- 
ceeds applied  to  the  purchase  of  the  land-tax  of  both  estates.  Edd^  that  on 
the  estate  B.  shifting  under  the  provisions  of  the  settlement,  the  second  son 
had  no  claim  against  that  estate  for  the  amount  expended  in  the  purchase  of 
the  land-tax  of  that  estate. 

This  was  an  appeal  by  the  plaintiff  from  an  order  made  on  the 
hearing  of  the  cause  on  further  directions,  by  the  late  Vice-Chan- 
cellor  Sir  James  Parker,  dated  the  9th  March,  1852,  dismissing 
the  plaintifTs  bill,  and  declaring  that  in  the  events  which  happened, 
the  defendant,  Thomas  Harrison,  as  the  third  son  of  the  marriage 
of  John  Haynes  Harrison  and  Sarah  Thomas  Fiske,  and  the  parties 
claiming  under  him,  became,  on  the  death  of  the  said  John  Haynes 
Harrison,  entitled,  by  virtue  of  the  shifting  clause  contained 

*  191    in  *  the  indenture  of  settlement  made  on  the  marriage  of 

^  See  CoUingwood  v.  Stanhope,  L.  B.  4  H.  L.  43. 
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the  said  J.  H.  Harrison  and  S.  T.  Fiske,  to  the  several  here- 
ditaments thereby  limited  to  the  second,  third,  and  other  sons 
of  the  marriage,  in  priority  to  the  first  son  thereof,  and  to  the 
several  stocks,  fiinds,  securities,  hereditaments,  and  premises  ac- 
quired in  lieu  of  or  by  way  of  substitution  for  the  same  by  the 
exercise  of  the  powers  of  sale  and  exchange  contaiiied  in  the  said 
settlement.  The  following  statement  will  show  the  manner  in 
which  the  question  now  brought  before  the  Court  arose. 

By  indentures  of  lease  and  release,  dated  the  9th  and  10th  De- 
cember, 1783,  being  the  settlement  made  on  the  marriage  of  the 
said  John  Haynes  Harrison  and  Sarah  Thomas  Fiske  (the  late 
father  and  mother  of  the  plaintiff),  the  Rct.  John  Harrison,  the 
father  of  John  Haynes  Harrison,  and  grandfather  of  the  plaintiff, 
in  consideration  of  the  marriage  and  for  the  other  considerations 
therein  mentioned,  conveyed  and  assured  the  manor  or  lord- 
ship of  Copford  in  Essex  and  other  lands  therein  particularly 
mentioned,  of  which  he  (the  Rev.  John  Harrison)  was  then  seised 
in  fee,  unto  Sir  John  Cullum  and  James  Bound  and  their  heirs, 
and  the  said  Sarah  Thomas  Fiske  conveyed  and  assured  to  the 
same  trustees  certain  estates  of  which  she  was  seised  in  fee-simple, 
therein  particularly  described,  situate  in  various  parishes  therein 
named  in  the  county  of  Suffolk,  and  also  the  manors  or  lordships 
of  Overhall  and  Netherhall,  and  the  advowson  of  the  rectory  of 
Thorpe  Morrix  and  other  estates  in  various  other  parishes  in  the 
county  of  Suffolk,  to  hold  all  the  said  estates  conveyed  both  by 
the  said  John  Harrison  and  Sarah  Thomas  Fiske  as  aforesaid, 
unto  the  said  Sir  John  Cullum  and  James  Bound  and  their  heirs, 
npon  certain  uses  and  trusts  for  the  benefit  of  the  said  J. 
H.  Harrison  and  S.  T.  Fiske  for  life,  and  for  •  other  pur-  •  192 
poses  (all  of  which  had  long  since  determined),  and  then 
as  to  all  the  estates  to  the  use  of  H.  Goodeve  Harrison  and  Thomas 
Ragles,  their  executors,  administrators,  and  assigns  for  the  term 
of  five  hundred  years  to  be  computed  from  the  death  of  the  said 
J.  H.  Harrison  upon  the  trusts  thereinafter  mentioned ;  with  re- 
mainder after  the  expiration  of  the  said  term  of  five  hundred  years, 
as  to  all  the  said  estates,  except  the  advowson  of  the  rectory  of 
Thorpe  Morrix  and  certain  manors  and  estates  therein  particularly 
mentioned,  all  of  which  were  parcels  of  the  hereditaments  thereby 
conveyed  by  Sarah  Thomas  Fiske  as  aforesaid  (these  estates  are 
for  distinction  hereafter  designated  the  Copford  Hall  estate),  ^^  to 

[149] 


*  192  CASES  IN  CHANCEBT. 

the  use  of  the  first  son  of  the  body  of  the  said  John  H.  Harrison 
on  the  body  of  the  said  Sarah  T.  Fiske  to  be  begotten  and  the  heirs 
male  of  the  body  of  such  first  son  lawfully  issuing,  and  in  default 
of  such  issue,  to  the  use  of  the  second,  third,  fourth,  fifth,  sixth, 
seventh,  eighth,  ninth,  and  all  and  every  other  son  and  sons  of  the 
body  of  the  said  J.  H.  Harrison  on  the  body  of  the  said  S.  T. 
Fiske,  to  be  begotten  severally,  successively,  and  in  remainder 
one  after  another  as  they  and  every  of  them  should  happen  to 
be  in  seniority  of  age  and  priority  of  birth  and  of  the  several  and 
respective  heirs  male  of  the  bodies  of  all  and  every  such  son  and 
sons  lawfully  issuing,  the  elder  of  such  sons  and  the  heirs  male  of 
his  body  always  preferred  and  to  take  before  the  younger  of  such 
sons  and  the  heirs  male  of  his  and  their  bodies  lawfully  issuing," 
and  in  default  of  such  issue  with  divers  remainders  over  in  favour 
of  the  other  issue  of  the  said  marriage  and  of  the  said  J.  H.  Har- 
rison and  S.  T.  Fiske  as  therein  mentioned ;  and  as  to,  for,  and 
concerning  the  manor  or  manors  of  Overhall  and  Netherhall  and 
the  advowson  of  the  rectory  of  Thorpe  Morrix,  and  the*  other 

hereditaments  excepted  out  of  the  limitations  to  the  first 
*  193    and  other  sons  of  the  marriage  (these  estates  *  are  for 

distinction  hereafter  designated  as  the  Overhall  estate), 
from  and  immediately  after  the  decease  of  the  survivor  of  them, 
the  said  J.  H.  Harrison  and  S.  T.  Fiske,  and  the  determination  of 
the  uses,  estates,  terms,  and  interests  thereinbefore  limited  thereof 
and  as  the  same  should  end  and  determine  and  in  the  mean  time 
subject  thereto,  in  case  there  should  be  an  eldest  or  one  or  more 
other  son  or  sons  of  the  body  of  the  said  J.  H.  Harrison  on  the 
body  of  the  said  S.  T.  Fiske  to  be  begotten,  "  to  the  use  of  the 
second  son  of  the  body  of  the  said  J.  H.  Harrison  on  the  body  of 
the  said  S.  T.  Fiske  to  be  begotten  and  the  heirs  of  the  body  of 
such  second  son  lawfully  issuing,  and  in  default  of  such  issue,  to 
the  use  of  the  third,  fourth,  fifth,  sixth,  seventh,  eighth,  ninth,  and 
all  and  every  other  son  and  sons  of  the  body  of  the  said  J.  H.  Har- 

• 

rison  on  the  body  of  the  said*  S.  T.  Fiske  to  be  begotten  (other 
than  an  eldest  son)  severally,  successively,  and  in  remainder  one 
after  another  as  they  and  every  of  them  should  happen  to  be  in 
seniority  of  age  and  priority  of  birth,  and  of  the  several  and  respec- 
tive heirs  of  the  body  and  bodies  of  all  and  every  such  son  and 
sons  (other  than  an  eldest  son)  lawfully  issuing,  the  elder  of  such 
sons  and  the  heirs  of  his  body  to  be  preferred  and  to  take  before 
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the  younger  of  such  sons  and  the  heirs  of  his  and  their  body  and 
bodies  issuing/'  with  divers  remainders  over  in  favour  of  the  other 
issue  of  the  said  marriage  and  of  the  said  S.  T.  Fiske  as  therein 
mentioned. 

And  the  indenture  contained  a  proviso  in  the  words  foUow- 
ing :  ^'  Provided  always,  and  it  is  hereby  declared  and  agreed 
by  and  between  all  the  said  parties  hereto,  that  in  case  it  shall 
happen  that  the  second,  third,  or  any  other  younger  son  or  sons  of 
the  body  of  the  said  J.  H.  Harrison  on  the  body  of  the  said  S.  T. 
Fiske  to  be  begotten  shall  become  an  eldest  or  only  son, 
and  as  such  *  shall  become  entitled  to  the  actual  possession  *  194 
or  the  receipt  of  the  rents  and  profits  of  the  aforesaid  capital 
messuage  called  Copford  Hall,  and  the.  aforesaid  several  other  here- 
ditaments first  hereinbefore  limited  therewith  to  the  first  son  of 
the  body  of  the  said  J.  H.  Harrison  on  the  body  of  the  said  S.  T. 
Fiske  to  be  begotten  by  and  under  the  limitations  and  provisions 
hereinbefore  contained,  or  there  shall  be  any  issue  from  the  said 
second,  third,  or  such  other  younger  son  or  sons  of  the  body  of 
the  said  J.  H.  Harrison  on  the  body  of  the  Baid.S.  T.  Fiske  to  be 
begotten  who  shall  become  entitled  as  aforesaid  to  the  said  capital 
messuage  called  Copford  Hall,  and  the  said  several  other  heredit- 
aments so  limited  therewith,  then  and  in  such  case  the  use  and 
estate  of  and  in  the  said  manor  or  manors,  lordship  or  lordships,  of 
Overhall  and  Netherhall,  and  the  said  advowson  of  the  rectory 
of  Thorpe  Morriz,  and  the  said  entire  messuages,  tenements,  farms, 
and  lands  in  the  possession  of,  4&c.,  with  the  quit-rents,  rights, 
members,  and  appurtenances  thereunto  belonging,  hereby  limited 
unto  or  for  the  benefit  of  such  of  them,  the  first,  second,  and  third 
and  other  the  younger  son  and  sons  of  the  said  J.  H.  Harrison  on 
the  body  of  the  said  S.  T.  Fiske  to  be  begotten  respectively  and 
their  respective  issue  who  shall  or  may  so  respectively  happen  to 
become  entitled  to  the  said  messuage  called  Copford  Hall  and  the 
said  several  other  hereditaments  so  limited  therewith,  shall  from 
thenceforth  cease,  determine,  and  be  void  to  all  intents  and  pur- 
poses as  if  the  said  second,  third,  or  such  other  younger  son  or 
sons  of  the  body  of  the  said  S.  T.  Fiske  to  be  begotten  or  such 
issue  of  the  said  second,  third,  or  other  younger  son  or  sons  re- 
spectively becoming  entitled  as  aforesaid  was  or  were  respectively 
dead  without  issue  of  his  or  their  body  or  respective  bodies,  and 
then  and  in  such  case,  and  so  often  as  the  same  shall  happen,  the 
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said  manor  or  manors,  lordship  or  lordships,  of  Overhall 

*  195    *  and  Netherhall,  and  the  said  advowson  of  the  rectory  of 

Thorpe  Morrix,  and  the  said  entire  messuages,  tenements, 
farms,  and  lands  in  possession  of,  &c.,  with  the  quit-rents,  rights, 
members  and  appui*tenances  thereto  belonging  shall  go  over  and 
emain  unto  and  for  the  benefit  of  the  person  or  persons  who  by 
virtue  of  these  presents,  and  according  to  the  true  intent  and 
meaning  hereof,  shall  be  next  entitled  to  take  and  enjoy  the  said 
hereditaments  last  mentioned  in  case  the  said  second,  third,  or  such 
other  younger  son  or  sons  or  their  respective  issue  so  as  aforesaid 
becoming  entitled  to  the  said  messuage  called  Copford  Hall  •  and 
the  said  hereditaments  so  limited  therewith,  was  or  were  respec- 
tively dead  without  issue  of  his  or  their  respective  body  or  bodies, 
any  thing  hereinbefore  contained  to  the  contrary  thereof  in  any- 
wise notwithstanding." 

The  term  of  five  hundred  years  before  mentioned  was  limited, 
either  by  mortgage  or  other  disposition  of  all  or  any  part  of  the 
hereditaments  comprised  therein  after  the  decease  of  the  survivor 
of  them,  the  said  J.  H.  Harrison  and  S.  T.  Piske,  or  in  their  joint 
lifetime  or  in  the  lifetime  of  the  survivor  if  he  or  she  should  direct 
(this  power  was  never  exercised),  to  raise  10,000Z.  if  there  should 
be  four  children  of  the  said  marriage  other  than  and  except 
an  eldest  or  only  son  (which  was  the  event  that  did  happen), 
as  and  for  the  portions  of  such  children,  except  the  eldest.  Mrs. 
Harrison  and  her  husband  also  covenanted  to  surrender  certain 
copyhold  estates  (except  such  part  thereof  as  was  held  or  enjoyed 
or  lay  intermixed  with  tlie  Overhill  estate),  to,  for,  and  upon  the 
same  uses  and  trusts  as  were  declared  concerning  the  Copford 
Hall  estate,  and  as  to  such  copyhold  lands  as  were  held,  enjoyed,  or 
lay  intermixed  with  the  Overhall  estate,  to,  for,  and  upon  the  same 

uses  and  trusts  as  were  declared  concerning  the  said  Over- 

*  196  hall  *  estate.      The  trustees  were  also  empowered  to  lease 

and  sell  the  settled  hereditaments,  and  to  reinvest  the  pro- 
ceeds of  such  sales. 

There  were  ten  children  of  the  marriage,  four  sons  and  six 
daughters.  The  first  and  eldest  son,  John  Haynes  Harrison,  died 
in  1811,  during  his  father's  lifetime,  under  twenty-one.  The 
plaintifi*,  Fiske  Goodeve  Harrison,  was  the  second  son  of  the 
marriage,  and  by  the  death  of  his  elder  brother  became  the  eldest 
surviving  son,  and  was  consequently,  under  the  limitations  of  the 
[152] 
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settlement,  entitled  in  remainder,  expectant  upon  and  subject  to 
the  prior  life-estates  and  the  terms,  to  the  estates  limited  by  the 
settlement  to  the  first  son,  with  remainder  to  the  second  and 
other  sons. 

In  July,  1824,  the  plaintifi*,  having  then  attained  twenty-one, 
joined  with  his  father  in  suffering  a  recovery  of  a  considerable 
portion  of  the  Copford  Hall  estate,  it  being  declared  by  indenture, 
dated  the  3d  July,  1824,  that  such  recovery  should  enure  '^  to 
such  uses  upon  and'  for  such  trusts,  intents,  and  purposes,  and  with, 
under,  and  subject  to  such  powers,  provisos,  agreements,  and  declara- 
tions, as  the  said  J.  H.  Harrison  and  the  said  F.  O.  Harrison  shall 
at  any  time  or  times  during  their  joint  liyes,  by  any  deed  or  deeds, 
instrument  or  instruments  in  writing,  with  or  without  power  of  revo- 
cation and  new  appointment  to  be  by  him  sealed  and  delivered  in 
the  presence  of  and  attested  by  two  or  more  credible  witnesses,  from 
time  to  time  direct,  limit,  or  appoint,  and  in  default  of  and  until 
such  direction,  limitation,  or  appointment,  and  so  far  as  every  or 
any  such  direction  or  appointment  shall  not  extend,  to  the  uses 
upon  and  for  the  trusts,  intents,  and  purposes,  and  with,  under,  and 
subject  to  the  powers,  provisos,  agreements,  and  declarations 
to,  for,  upon,  with,  under,  and  subject  to  *  which  the  same  *  197 
premises  were  and  stood  limited  and  settled  immediately 
before  the  sealing  and  delivering  of  these  presents."  And  the 
same  indenture  contained  a  clause  for  the  avoidance  of  the  grant 
and  release  thereby  made  on  non-payment  upon  the  3d  January, 
then  next,  by  the  tenant  in  the  recovery  to  the  said  J.  H.  Harri- 
son of  the  sum  of  100,000/. 

In  June,  1825,  the  plaintiff  jointly  with  his  father  and  mother 
execut'Cd  a  mortgage  in  fee  of  the  same  estate  for  5560Z.,  which 
sum  was  divided  between  the  plaintiff  and  his  father.  Thomas 
Harrison,  the  third  son  of  the  marriage,  during  his  father's  life 
joined  with  his  father  in  suffBring  a  recovery  of  the  Overhall 
estate,  believing  himself  entitled  to  it  under  the  uses  of  the  settle- 
ment. » 

J.  H.  Harrison,  the  plaintiff's  father,  died  in  1839,  having  sur- 
vived his  wife,  the  plaintiff's  mother,  who  died  in  1825.  On  this 
event  bappening  the  question  arose,  whether  the  shifting  clause  in 
the  settlement  had  become  operative :  the  plaintiff  alleged  that  it 
had  not,  and  that,  by  reason  of  the  recovery  suffered,  he  did  not 
take  the  Copford  Hall  estate  within  the  meaning  of  the  settlement. 
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The  present  suit  was  instituted  in  May,  1846,  to  determine  this 
point. 

The  cause  came  on  to  be  heard  before  the  late  yice-Chancellor 
Sir  James  Wigram  on  the  13th  July,  1848,  who  directed  a  special 
case  for  the  opinion  of  the  Judges  of  the  Oourt  of  Common  Pleas. 
This  case  was  argued  before  the  Court  of  Common  Pleas  in 
February,  1850,  and  their  Lordships,  by  a  certificate  dated  the 
16th  February,  1850,  certified  in  effect  against  the  claim  set  up  by 
the  plaintiff. 

The  cause  then  came  on,  upon  this  certificate  and  upon 

*  198   *  further  directions  and  on  the  equity  reserved,  before  the 

late  Yice-Chancellor  Sir  James  Pabkeb,  who  made  the  order 
of  the  9th  March,  1852,  above  mentioned,  in  conformity  with  the 
certificate.  From  this  order  the  plaintiff  now  appealed  to  the 
Lord  Chancellor. 

Mr.  Bethell  and  Mr,  RogerB^  for  the  plaintiff,  and  in  support  of 
the  appeal.  They  contended,  on  behalf  of  the  second  son,  that  the 
event  contemplated  by  the  settlement  had  not  arisen  within  the 
meaning  of  the  proviso.  The  Court  of  Common  Pleas,  in  decid- 
ing the  case,  had  considered,  as  the  present  position  of  the  Cop- 
ford  Hall  estate  had  arisen  by  the  act  of  the  plaintiff  himself,  that 
it  was  not  open  to  him  to  use  the  argument  that  it  did  not  come  to 
him  in  the  way  intended  by  the  settlement ;  but  it  was  submitted 
that  there  was  no  ground  for  the  exception  thus  sought  to  be  made 
to  the  general  rule.  Provisos  of  the  nature  of  that  now  in 
question  must  be  construed  strictly.  Doe  v.  YateB.  (a)  They  cited 
and  commented  on  The  Earl  of  Scarborough  v.  Savile,  (6)  Fazah- 
erly  v.  Ford,  (c)  Stackpoole  v.  Stackpoole,  (d)  Tat/lor  v.  Farl  of 
Siarewoody  (e)  Burrell  v.  The  JEarle  of  Egremont.  (jg^  They  also 
referred  to  Forbes  v.  Moffatt.  (A) 

Sir  W.  Page   Wood  and  Mr.  J,   V.  Prior^  for  the  defendant 

Thomas  Harrison  and  his  family,  supported  the  order  of  the 

Vice-Chancellor.  —  They*  admitted  that  the  testator  did  not 

*  199  intend  the  *  Overhall  estate  to  shift,  unless  the  second  son 

had  the  full  benefit  of  the  limitations  of  the  Copford  Hall 

(a)  5  B.  &  A.  544.  (e)  3  Hare,  S72. 

(6)  8  A.  &  E.  897.  {g)  7  Beav.  205. 

(e)  4  Sim.  390 ;  1  A.  &  E.  897.  {h)  18  Yea.  384. 
(i)  4  Dra.  &  War.  320. 
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estate  under  the  settleinent ;  bat  they  contended,  that  as  the  plan 
of  the  settlement  enabled  the  son,  with  the  father's  concurrence,  to 
charge  his  estate,  and  as  he  had  done  so  and  got  the  benefit  of  the 
charge,  it  conld  not  be  said  that  this  act  was  to  prevent  the 
operation  of  the  proviso  for  shifting.  They  submitted  that  if  it 
could  be  shown  that  it  was  intended  that  the  estate  should  come 
to  the  son  free  and  uncharged,  still  he  could  not  now  set  up  the 
charge  \rhich  he  himself  had  created,  and  which  it  was  in  his 
power  to  get  rid  of;  that  the  present  case  was  quite  different  from 
any  in  -which  the  Court  had  decided  that  clauses  similar  to  the 
proviso  in  question  did  not  operate  under  the  circumstances.  They 
referred  to  Mr.  Butler's  note  on  Co.  Idtt.  827  a, 

Mr.  SetheUy  in  reply. 

Th£  LiOBD  Chancellob.  —  This  is  a  very  difficult  case,  and  dif- 
fers from  any  that  has  hitherto  come  before  the  Court.    By  the 
deed  in  question  the  Copford  Hall  estate  was  settled,  after  the  life- 
estate  of  the  father,  upon  the  first  and  other  sons  in  tail  male  in 
the  ordinary  way ;  and  the  Overhall  estate  was  settled  in  a  similar 
manner  on  the  second  and  other  sons  ;  and  it  being  intended  that 
the  two  estates  should  not  be  united,  it  was  for  that  purpose  pro- 
vided that  in  case,  &o.     [His  Lordship  here  read  the  proviso  for 
shifting  above  set  out.] 

The  facts  appear  to  have  been,  that  the  second  son  became  by 
the  death  of  the  elder  brother  the  first  son,  and  as  such  entitled, 
as  tenant  in  tail  male  in  remainder  expectant  upon  his 
father's  death,  not  only  *  to  the  Copford  Hall  estate  origi-  *  200 
nally  limited  to  the  first  son,  but  also  to  the  Overhall  estate 
originally  limited  to  him  as  the  second  son;  and  that  after  the 
death  of  the  first  son  the  father  and  this  second  son  joined  in  a 
recovery,  upon  which  in  a  great  measure  the  decision  of  the  ques- 
tion raised  before  me  turns. 

By  the  recovery  deed,  the  father  and  son  conveyed,  in  the  way 
which  was  at  that  time  usual  when  deeds  of  that  kind  were  well 
prepared,  they  conveyed  to  the  tenant  of  the  praecipe  during  the 
joint  lives  of  the  father  and  of  the  person  to  whom  the  conveyance 

was  made,  so  as  to  leave  in  the  father  a  reversion  of  his  life-estate  ; 

and  there  was  also  what  was  called  the  100,0002.  clause  for  the 

purpose  of  avoiding  the  conveyance.    All  this  shows  that,  as  far 
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as  regarded  the  father's  estate,  the  parties  intended  to  leave  it,  as  far 
as  they  could,  unafiFected  by  the  operation  of  the  recovery  and  the 
uses  declared  by  the  deed :  these  uses  were  to  the  joint  appointment 
of  the  father  and  son,  and  in  default  of  and  until  such  appointment 
to  the  same  uses  to  which  the  premises  were  previously  limited. 
[His  Lordship  read  the  clause,  as  above  set  out.]  The  eflFect  of 
this  was,  that  subject  to  the  exercise  of  the  power  of  appointment 
by  the  father  and  son,  the  estate  remained  precisely  in  the  same 
position  as  if  the  recovery  had  not  been  suflFered ;  and  if  no  mort- 
gage had  been  created,  it  is  impossible  to  say  that  the  strict  terms 
of  the  proviso  in  question  would  not  have  been  answered,  when 
the  second  son  after  the  death  of  his  father  came  into  possession 
of  the  Copford  Hall  estate.  The  recovery  did  not  so  alter  the 
estate  as  to  prevent  the  operation  of  the  proviso,  for  no  rule  of  law 
would  in  such  a  case  prevent  the  original  intention  of  the  parties 
from  having  its  full  effect  and  operation. 

It  is,  however,  clear  that  by  force  of  the  power  of 
*  201  *  appointment  which  enabled  the  father  and  son  to  dispose 
of  the  fee,  they  might  have  disposed  of  it  in  a  way  that 
would  altogether  have  defeated  the  uses  of  the  settlement ;  and 
the  question  is,  What  is  the  effect  of  that  which  they  actually  did  ? 
What  they  really  did  was  this :  they  conveyed  jointly  to  a  mortgagee 
in  fee  to  raise  a  sum  of  money,  which  upon  the  face  of  the  instru- 
ment is  represented  to  have  been  paid  to  the  father,  who  was  tenant 
for  life,  and  to  the  son,  who  was  tenant  in  tail,  with  a  proviso  for 
redemption  and  reconveyance  upon  redemption  to  the  uses  to  which 
the  estate  then  stood  settled.  Thus,  then,  there  were  no  new  estates 
raised  by  the  operation  of  the  recovery :  there  was,  indeed,  a 
charge  created,  but  so  far  as  the  inheritance  was  concerned  the  uses 
limited  by  the  original  settlement  remained  just  as  operative,  sub- 
ject to  the  charge,  after  the  execution  of  the  mortgage  as  they  could 
possibly  have  been  previously.  The  question,  therefore,  simply  is, 
whether  the  charge  would  prevent  the  operation  of  the  proviso. 

As  regards  a  question  that  has  been  alluded  to,  namely,  whether 
the  proviso  did  not  create  a  perpetuity,  I  am  clearly  of  opinion 
that  no  valid  objection  can  be  raised  on  that  ground. 

Then  it  is  said  that  the  terms  of  the  proviso  are  such  as  require 

a  very  strict  construction ;  and  I  agree  that  provisos  of  this  sort, 

which  are  to  defeat  an  estate,  are  not  to  have  an  unnatural  or  an 

unnecessarily  enlarged  construction  put  upon  them.    As,  however, 
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the  pariy  who  creates  the  estate  has  also  a  right  to  limit  it  over  or 
to  defeat  it,  a  fair  construction  ought  to  be  given  to  the  words 
which  he  uses  for  that  purpose.  In  the  present  case,  it  is  provided 
that  the  estate  limited  to  the  second  son  shall  cease,  if  it 
should  happen  that  that  second  *son  should  become  an  *202 
eldest  son  and  as  such  become  entitled  to  the  actual  pos- 
session or  to  the  receipt  of  the  rents  and  profits  of  the  estate 
limited  to  the  first  son.  These  events  have  happened :  the  second 
son  has  become  an  eldest  son,  and  as  such  he  has,  subject  to  the 
mortgage,  become  entitled  to  the  possession  of  the  estate  and  to 
the  receipt  of  the  rents  and  profits  ;  for,  in  the  view  of  this  Court, 
his  estate  in  the  equity  of  redemption  is  precisely  the  same  estate 
as  was  created  under  the  settlement  itself.  Equity  follows  the 
law,  and  considers  a  mortgage  only  as  a  charge,  and  not  as  a  dis- 
position of  the  inheritance  of  the  estate  beyond  the  charge,  unless 
by  the  deed  itself  estates  are  created  beyond  the  charge ;  and 
therefore,  in  this  instance,  the  second  son  took  the  estate,  subject 
to  the  charge  no  doubt,  but  he  took  it  in  point  of  truth  and  actual 
&ct  under  the  limitations  of  the  settlement.  The  settlement  gave 
it  to  him  originally,  the  recovery  deed  restored  it  to  him,  the  mort- 
gage deed  kept  it  still  in  him,  and  no  act  was  done  to  take  it  from 
him ;  and  thus,  so  far  as  the  decision  of  this  case  is  concerned,  I 
must  regard  him  as  now  being  tenant  in  tail  of  the  estate  under 
the  settlement. 

Very  ingenious  arguments  have  been  addressed  to  the  Court  in 
the  course  of  the  hearing,  but  some  of  them  certainly  went  too 
far.  It  was  said  that  if  these  estates  had  been  sold,  the  purchase- 
money  would  have  to  be  treated  precisely  in  the  same  way  as  if 
the  estate  had  come  to  the  father.  I  am  not  called  upon  to  give 
an  opinion  upon  that ;  but  I  should  have  very  great  doubt  indeed 
whether  it  was  possible  to  maintain  such  an  argument,  because  I 
entirely  agree  with  what  has  been  said  in  this  case,  that  I  have  no 
authority  to  prevent  the  persons  entitled  to  the  Copford  Hall 
estate,  before  t}ie  event  happens,  from  exercising  their  rights,  and 
disposing  of  that  estate  exactly  as  they  think  proper,  and 
*  that  if  they  do  an  act,  and  they  have  a  right  to  do  it,  *  203 
which  according  to  law  would  prevent  the  operation  of  the 
clause,  by  preventing  the  estate  ever  coming  into  the  actual  pos- 
session of  the  second  son  under  the  limitations  of  the  settlement, 
it  would  not  be  in  the  power  of  this  Court  to  cut  down  the  effect 
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of  that  act.  So  again,  with  regard  to  an  argument  which  has  been 
suggested  relative  to  the  mort^ges,  that  also  is  carried  too  far; 
for  it  is  impossible  to  say  that  all  mortgages  are  to  be  put  out  of 
the  question.  That  would  be  entirely  to  set  aside  and  overrule 
the  decision  in  Fazakerly  y.  Ford  ;  (a)  for  I  take  the  law  to  be 
settled  that  generally  speaking,  where,  as  in  that  case,  the  limita- 
tions of  the  estate  are  extrinsic  to  the  settlement  containing  the 
shifting  clause,  if  a  charge  is  created  (for  a  charge  is  just  as  much 
taken  from  the  estate  as  if  a  portion  of  the  estate  were  taken  from 
it),  the  clause  will  not  operate.  These  considerations  have,  how- 
ever, nothing  to  do  with  the  present  case,  which  is  a  mere  question 
whether  the  estate  does  come  to  the  party  under  the  settlement,  in 
the  way  in  which  the  proviso  itself  intended. 

That  brings  me  to  the  point  which  I  have  to  decide,  and  a  very 
nice  and  important  point  it  is.  It  has  been  very  well  argued,  and 
I  have  had  all  the  assistance  which  it  was  possible  for  the  Court 
to  have  on  such  a  question.  I  quite  admit  that  the  father  and  son 
might  have  dealt  precisely  as  they  pleased  with  the  Copford  Hall 
estate :  they  might  have  settled  it,  or  have  sold  it  and  dealt  with 
the  proceeds  in  any  way  they  thought  proper ;  and  if  they  had 
given  the  estate  away  to  a  third  person,  and  that  third  person  had 
afterwards  given  it  to  the  second  son,  in  such  a  case  the 
*204  second  son  would  not  have  come  *into  possession  of  it 
within  the  terms  of  the  clause.  I  am  not  going  to  say  a 
word  to  break  in  upon  the  unlimited  power  of  the  persons  entitled 
to  the  Copford  Hall  estate,  although  one  of  those  persons  might 
be  the  person  entitled  to  the  Overhall  estate,  to  dispose  of  the  Cop- 
ford Hall  estate.  The  fact  here,  however,  is,  that  the  second  son, 
being  entitled  in  remainder  to  the  Overhall  estate  which  was  to  go 
over  if  the  Copford  Hall  estate  came  to  him,  and  being  at  the  same 
time  entitled  in  remainder  to  the  Copford  Hall  estate  on  the  death 
of  his  elder  brother  without  issue,  joined  with  the  father  in  exe- 
cuting the  mortgage  which  I  have  before  mentioned. 

And,  first,  it  cannot  be  said,  because  the  son  h^s  anticipated  a 
portion  of  the  estate  which  has  descended  to  him,  that  tlie  estate 
itself  has  not  come  to  him  under  the  limitations  of  the  deed,  and 
within  the  meaning  of  the  proviso  in  question.  Supposing  that, 
without  the  assistance  of  his  father,  he  had,  as  tenant  in  tail  in  r^ 

(a)  4  Sim.  890. 
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mainder,  during  the  lifetime  of  his  father  executed  the  mortgage, 
no  one  could  have  said  that  that  would  have  prevented  the  operar 
tion  of  this  proviso.  Such  an  act  would  have  been  consistent  with 
the  proviso  and  with  the  whole  of  the  settlement :  he  would  merely 
have  exercised  his  rights  for  his  own  benefit  over  his  own  estate, 
and  the  proviso  would  have  operated  on  his  father's  death,  if  by 
tliat  event  he  became  entitled  to  the  estate. 

If,  then,  that  would  be  the  eflfect  of  the  act  of  the  son  alone, 
would  the  eflFect  be  different  of  the  father  and  son  doing  it  jointly  ? 
When  the  father  and  son,  one  being  the  tenant  for  life  and  the 
other  the  tenant  in  tail  in  remainder,  enter  into  a  mortgage  and 
receive  the  money  jointly,  and  there  is  no  evidence  of  the 
manner  in  which  the  money  was  appropriated,  it  *mu8t  *206 
clearly  be  considered  in  law  that  it  was  received  by  them 
in  respect  of  their  different  interests.  I  should,  therefore,  conceive 
that  the  father  taking  upon  himself,  as  he  was  bound  to  do,  the 
payment  of  the  interest  of  the  whole  of  the  charge  during  the  life- 
time of  the  eldest  son,  would  take  such  a  portion  of  the  money 
raised  as  would  represent  his  life  interest  with  that  burden,  and 
the  son  would  take  that  which  would  represent  his  interest  to  take 
efifect  after  the  father's  death.  In  that  way  the  son  gets,  in  point 
of  fact,  the  whole  benefit  of  the  charge,  and  when  the  estate  falls 
into  possession,  and  the  charge  actually  comes  upon  him,  it  cannot 
be  asserted  in  a  Court  of  justice  that  he  has  the  estate  burdened 
beyond  the  benefit  which  he  has  received.  The  charge  was  created 
by  himself,  and  he  has  had  the  full  benefit  of  it.  Thus,  therefore, 
if  by  settlement  estate  A.  is  given  subject  to  a  life-estatie  in  the 
father  to  the  first  son,  and  estate  B.  is  in  like  manner  given  to 
the  second  son,  with  a  proviso  that  if  estate  A.  shall  come  to  the 
second  son,  then  estate  B.  shall  go  over  to  the  third  son ;  and  if 
the  second  son,  having  become  entitled  to  the  first  estate,  living 
the  father  chooses  to  anticipate  part  of  it,  can  it  be  said  that, 
according  to  the  intention,  the  son  has  not  come  into  the  actual 
possession  of  th^  property  in  the  way  the  settlor  intended  ?  Such 
an  anticipation  cannot  prevent  the  operation  of  the  proviso :  the 
son  may,  by  the  concurrence  or  indulgence  of  his  father,  have  got 
a  benefit  not  within  the  exact  terms  of  the  settlement,  but  no 
charge  has  been  thrown  upon  the  property  against  the  son.  The 
argument  is,  that  the  act  done  is  against  the  settlement ;  but,  on 
the  contrary,  I  consider  that  the  act  is  done  under  the  settlement, 
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in  pursuance  of  the  settlement,  and  consistently  with  the  settle- 
ment :  it  gives  to  the  son  by  anticipation  a  benefit  which,  without 
the  concurrence  of  the  father,  he  never  could  have  obtained, 

*  206    but  it  throws  no  charge  upon  the  estate  which  *  the  son 

himself  did  not  create.  If  he  had  created  the  charge  the 
moment  after  he  came  into  possession  on  his  father's  death,  it 
would  not  have  affected  the  proviso,  because  the  estate  would  then 
have  gone  over ;  and  the  circumstance  of  his  creating  it  in  his 
father's  lifetime  can  be  no  hindrance  to  the  operation  of  the 
proviso. 

It  appears,  therefore,  to  me,  on  a  very  full  consideration  of  the 
case,  and  without  meaning  to  break  in  upon  any  rule  of  law  as 
regards  the  rights  of  the  parties  over  the  first  estate,  that  no  act 
has  been  done  to  take  the  estate  out  of  the  settlement.  I  am  of 
opinion  that  the  son  has  anticipated  part  of  that  which  he  ought 
regularly  to  have  waited  for  until  the  father's  death,  but  that  he 
takes  only  subject  to  his  own  charge,  and  that  he  has,  therefore, 
every  benefit  which  ever  was  intended  for  him  by  the  author  of  the 
proviso. 

But  there  is  another  circumstance  in  this  case,  to  which  we 
may  have  regard  in  reference  to  the  mortgage  in  question.  Was 
it  the  intention  of  the  father  and  son  to  take  the  estate  out  of  set- 
tlement and  to  defeat  the  limitation  over  ?  If  they  had  intended 
to  defeat  the  limitation,  they  could  have  done  so  by  sufifering  a 
recovery  of  the  Overhall  estate :  they,  however,  do  not  act  thus. 
In  the  first  place,  an  anxious  intention  is  displayed,  as  I  have 
already  noticed,  to  prevent  the  deed  of  recovery  from  operating 
beyond  the  father's  life-estate ;  and  then  the  father  believing,  erro- 
neously no  doubt,  that  the  estate  had  already  shifted,  joined  with 
a  third  son  in  sufiering  a  recovery  of  the  Overhall  estate,  and  re- 
settling that  estate  to  other  uses.  The  father,  therefore,  clearly 
never  would  have  joined  in  any  act  as  regards  the  Copford  Hall 
estate  which  he  believed  would  have  prevented  the  operation  of 
this  proviso,  for  the  father's  every  act  shows  that  he  in- 

*  207    tended  to  leave  that  *  proviso  operative,  and  he  believed  to 

the  moment  of  his  death  that  it  was  operative.  If,  there- 
fore, the  rule  of  law  had  compelled  me  to  decide  with  the  appellant, 
I  must  necessarily  have  subverted  every  intention  which  the  father 
himself  ever  had  with  regard  to  this  property,  and  every  notion  he 
ever  entertained  with  regard  to  the  efiect  of  the  act  he  had  done. 
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With  respect  to  the  cases  to  which  reference  has  been  made,  I 
think  there  is  no  difficulty.  I  intend  to  say  nothing,  and  I  do  not 
entertain  any  opinion,  adverse  to  Fazakerly  y.  Ford^  (a)  which  I 
think  was  rightly  decided.  The  case  also  before  yice-Chancellor 
WiGRAM  appears  to  me  to  be  right,  and  that  where  an  estate  has 
actually  gone  out  of  the  settlement,  although  it  comes  back  to  the 
party  to  whom  it  was  given,  it  does  not  come  in  the  manner  in 
which  it  was  intended.  When  the  estate  is  once  fairly  taken  out 
of  tbe  settlement,  whether  it  comes  back  or  not  is  not  the  question, 
but  the  question  is,  whether  in  coming  back  it  goes  in  the  mode  in 
which  it  was  to  go  according  to  the  terms  of  the  settlement. 

I  must,  therefore,  disallow  the  present  appeal;  but,  notwith- 
standing the  decision  of  the  Court  below  and  tlie  Court  of  Common 
Pleas,  I  think  the  point  is  one  of  so  much  nicety  and  difficulty, 
that  I  shall  not  give  costs. 

His  Lordship's  attention  was  then  called  to  the  following  point 
which  had  not  been  dealt  with  by  the  Yice-Chancellor. 

It  appeared  that,  during  the  life  of  the  father  and  of  the 
first  son,  a  part  of  the  Copford  Hall  estate  had  been  *  sold,  *  208 
and  the  proceeds  of  the  sale  applied  in  purchasing  the  land- 
tax  of  both  that  and  the  Overhall  estate.  The  Overhall  estate 
having,  under  the  decision  just  pronounced,  passed  from  the  plain- 
tiff, the  second  son,  the  plaintiff  claimed  to  be  entitled  to  have  a 
charge  "on  the  Overhall  estate  for  the  proportion  of  the  money 
raised  which  had  been  applied  in  the  purchase  of  the  land-tax  of 
that  estate. 

The  counsel  for  the  different  parties  having  addressed  tlie  Court, 

The  LfOBD  Chancellor,  after  observing  that  the  facts  did  not 
seem  to  be  very  distinctly  ascertained,  said:  It  appears,  as  I 
understand  it,  that  at  one  time,  the  same  person  being  tenant  in 
tail  of  both  estates,  the  land-tax  upon  both  estates  was  redeemed 
with  money  produced  by  the  sale  of  one  of  them ;  and  the  ques- 
tion is,  whether  there  should  be  any  apportionment  of  that  money 
after  that  time.  If  the  effect  was  redemption,  which  I  apprehend 
it  was,  I  should  think  it  quite  clear  that  there  could  be  no  appor- 
tionment, and  I  do  not  see  how  the  plaintiff  could  have  any  equity. 

(a)  4  Sim.  390. 
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The  same  person  being  tenant  in  tail  of  the  two  estates,  and  there- 
fore entitled  to  hold  them  as  they  were,  uncharged  with  the  money, 
I  do  not  think  that  on  one  estate  afterwards  going  over  in  a  dif- 
ferent way,  there  could  be  any  equity  to  follow  the  money,  so  as  to 
bring  it  back  into  the  settlement. 


•  209  *  DYKE  V.  KENDALL. 

1852.    July  24,  27.    Before  the  Lord  ChAncellor  Lord  St.  Lbonarda. 

By  a  settlemeot  made  on  the  marriage  of  an  adult  female,  it  was  declared  that 
in  consideration  of  the  intended  marriage,  and  "  for  providing  a  competent 
jointure  and  provision  of  maintenance  for  ^^  the  wife  and  issue  of  the  marriage, 
the  father  of  the  husband  had  paid  him  £3000 ;  and  that  the  husband  had 
given  a  bond  for  the  payment  of  £2000  six  months  after  the  marrisge,  to  be 
settled  on  trusts  for  the  benefit  of  himself,  his  wife,  and  the  issue  of  the  mar- 
riage. During  the  coverture,  the  husband  bought  certain  lands,  which  he 
subsequently  sold  to  a  purchaser,  from  whose  devisees  the  defendant  pur- 
chased with  notice  of  the  settlement.  The  husband  died  without  satisfying 
the  bond.  On  a  bill  by  the  wife  for  dower  out  of  the  lands  so  sold :  Hdd^ 
that  her  right  was  barred  by  the  settlement,  and  that  she  had  no  lien  on,  or 
right  to  resort  to,  the  lands  for  the  satisfaction  of  the  amount  due  on  the 
bond.^ 

The  bill  in  the  present  suit  was  filed  on  the  6th  July,  1848, 
by  Elizabeth  Dyke,  the  widow  of  Thomas  Webb  Dyke,  against 

'  By  statute  in  Massachusetts,  any  pecuniary  provision  made  for  the  benefit  of 
an  intended  wife,  and  in  lieu  of  dower,  shall,  if  assented  to  in  manner  provided 
by  the  Aet,  bar  her  right  of  dower  in  all  the  lands  of  her  husband.  Genl.  Sts. 
c.  90,  §  10.  See  Vincent  v,  Spooner,  2  Cush.  467 ;  4  Kent  (11th  ed.),  58. 
Before  the  subject  was  regulated  by  statute  in  Massachusetts,  a  settlement  made 
previous  to  marriage,  by  virtue  of  which  the  wife  was  to  have  an  annuity  in  lieu 
of  dower,  did  not  estop  her  from  demanding  dower.  Gibson  o.  Gibson,  15 
Mass.  106 ;  Hastings  v,  Dickinson,  7  Mass.  153.  In  New  York  a  conveyance 
before  marriage  of  an  estate  to  the  wife,  to  continue  during  widowhood,  by  way 
of  jointure,  or  if  made  to  depend  on  any  other  condition,  will  not  bar  her 
dower,  even  if  she  be  an  adult,  unless,  when  a  widow,  she  enters  and  accepts 
the  qualified  freehold.  The  legal  or  equitable  provision  must  be  a  fair  equiva- 
lent to  the  dower  estate,  to  make  it  absolutely  binding  in  the  first  instance. 
McCarter  v.  Teller,  2  Paige,  511 ;  4  Kent  (11th  ed.),  55,  56.  And  an  ante- 
nuptial contraul  for  an  annuity  or  other  provision  by  will  must  be  fully  performed 
in  order  to  bar  the  widow  of  her  dower.  Sheldon  o.  Bliss,  4  Selden,  31.  See, 
also,  Vincent  v,  Spooner,  2  Cush.  467 ;  Ellicott  o.  Mosier,  11  Barb.  (N.  Y.)  574 ; 
Blackmon  o.  Blackmon,  16  Ala.  633 ;  4  Kent  (11th  ed.),  66  and  notes. 
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Charles  Edward  Rendall,  for  the  recovery  of  dower  out  of  certain 
freehold  estates  acquired  by  her  husband  during  his  coverture,  and 
sold  by  him  previously  to  his  death  to  one  Richard  Cox,  from 
whose  devises  the  defendant,  Charles  Edward  Rendall,  purchased 
the*same,  with  Aill  notice  of  the  plaintiff's  right.  The  bill  stated 
that  the  defendant  alleged  that  the  plaintiff's  right  had  been 
barred  by  a  settlement  executed  on  her  marriage,  and  charged 
that  80  far  as  the  settlement  proceeded  from  the  husband  it  had 
failed  to  be  productive,  inasmuch  as  the  sums  of  20002.  and  500/., 
secured  in  that  settlement  by  the  bond  of  her  husband  for  the 
benefit  of  the  plaintiff  during  her  life,  had  not  been  paid. 

It  appeared  by  the  answer,  and  was  proved  by  the  evidence,  that 
the  plaintiff  was  twenty-eight  years  of  age  when  she  married 
Thomas  W.  Dyke,  in  the  year  1810,  and  that  upon  the  occasion  of 
that  marriage  a  settlement  was  executed,  to  which  she  was  party 
by  her  then  name  of  Elizabeth  Skinner.  The  defendant  submitted 
that  the  plaintiff's  right  or  title  to  dower  was  in  equity  well  and 
effectually  barred  by  the  settlement. 

By  the  decree  made  on  the  hearing  of  the  cause  by  the 
Vice-chancellor  Wigram,  on  the  20th  April,  1849,  it  *  was  ♦  210 
referred  to  the  Master  to  inquire  whether  any  settlement 
had  been  made  on  the  marriage  of  the  plaintiff  and  her  late  hus- 
band, T.  W.  Dyke,  and  whether  such  settlement  (if  any)  was 
actually  productive  of  any  benefits,  and  what  was  the  amoimt  of 
such  benefit  actually  realized  and  received  by  the  plaintiff. 

The  Master  found,  among  other  things,  that  a  settlement  had 
been  made  on  or  prior  to  the  marriage  of  the  plaintiff.  The  set- 
tlement, which  was  fully  set  out  in  the  report,  was  made  between 
William  Dyke  of  the  first  part,  John  Skinner  of  the  second  part, 
T.  W.  Dyke  of  the  third  part,  Elizabeth  Skinner  of  the  fourth 
part,  and  the  trustees  therein  named  of  the  fifth  part,  and  con- 
tained the  following  recitals :  that  in  consideration  of  the  intended 
marriage,  and  for  providing  a  competent  jointure  and  provision  of 
maintenance  for  Elizabeth  Skinner,  in  case  she  should,  after  the 
intended  marriage,  survive  and  outlive  T.  W.  Dyke,  and  for  secur- 
ing a  provision  for  their  issue,  William  Dyke  had  paid  to  T.  W. 
Dyke,  at  or  before  the  ensealing  and  delivery  thereof,  the  sum  of 
3000Z.,  the  receipt  of  which  T.  W.  Dyke  did  thereby  acknowledge, 
and  tiiat  John  Skinner  had  paid  to  T.  W.  Dyke  the  sum  of  8511. 
105.,  the  receipt  of  which  T.  W.  Dyke  did  also  thereby  acknowl- 
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edge,  and  J.  Skiiiner  had  agreed  to  enter  into  the  covenant  there- 
inafter contained  for  securing  the  payment  of  the  further  sum  of 
5002.  of  like  lawful  money  to  T.  W.  Dyke,  upon  the  death  of  him, 
J.  Skinner,  which  said  sums  of  851/.  10s.  and  500/.  were  intended 
as  the  marriage  portion  of  Elizabeth  Skinner;  and  that  it  had 
been  agreed  by  and  between  the  parties  thereto,  that  T.  W.  Dyke 
should  give  his  bond  to  the  trustees  conditioned  for  the  payment 
of  the  sum  of  2000/.,  with  interest,  at  or  after  the  rate  of  5/.  for 
100/.  for  a  year,  within  six  months  from  the  solemnization  of  the 

intended  marriage,  upon  the  several  trusts  thereinafter 
*211    *  mentioned  and  declared,  and  that  T.  W.  Dyke,  by  his 

bond  or  obligation,  bearing  even  date  therewith,  was  become 
bound  unto  the  trustees  accordingly :  and  it  was  thereby  witnessed 
and  agreed  that  the  interest  of  the  2000/.  was  to  be  for  T.  W. 
Dyke  for  his  life,  and  after  his  decease  for  the  plaintiff  for  her 
life,  with  limitations  over  after  the  death  of  the  survivor,  on  cer- 
tain trusts  in  favour  of  their  issue,  and  on  failure  of  issue :  and 
it  was  also  witnessed  that  in  consideration  of  the  intended  mar^ 
riage,  John  Skinner  covenanted  to  pay  500/.  to  T.  W.  Dyke  within 
six  months  after  the  decease  of  the  said  J.  Skinner,  on  condition 
that  T.  W.  Dyke  should  give  a  bond  to  secure  the  like  sum. 

The  Master  also  found  that  J.  Skinner  had  died,  and  that  the 
sum  of  984/.  18«.,  which  included  arrears  of  interest,  had  been  re- 
ceived by^  the  trustees  of  the  settlement  in  respect  of  the  500/.  so 
agreed  to  be  paid  by  J.  Skinner,  and  that  it  had  been  subsequently 
arranged  between  T.  W.  Dyke  and  the  plaintiff  and  their  children, 
that  the  sum  of  484/.  I89.  should  be  secured  on  the  trusts  of  the 
settlement  in  part  liquidation  of  the  sum  of  2000/.  so  agreed  to  be 
paid  by  T.  W.  Dyke,  but  which  he  was  unable  to  pay ;  and  the 
Master  found  that  the  benefits  settled  or  assured  to  or  in  trust  for 
the  plaintiff,  of  which  the  settlement  was  actually  productive,  con- 
sisted of  the  sums  of  500/.  and  484/.  18«.,  and  that  the  interest  in 
respect  of  which  had  been  received  by  the  plaintiff,  and  that  there 
was  805/.  6«.  arrears  of  interest  due  on  the  1515/.  2b.  residue  of 
the  2000/.,  the  unpaid  residue  of  the  bond  debt  for  2000/. 
On  the  hearing  of  the  cause,  on  further  directions  by  the  Vice- 

Ghancellor  Knight  Bruce,  on  the  21st  July,  1851,  his  Honor 
*  212    considered  that  he  was  bound  by  the  *  authority  of  Walker 

V.  Walker^  (a)  to  hold  that  the  plaintiff's  claim  to  dower 

(a)  1  Yes.  54. 
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was  barred  by  the  recital  in  tlie  settlement,  but  he  decided  that 
the  plaintiff  had  a  lien  on  the  estates  which  had  been  acquired  and 
sold  hj  her  husband  during  the  coTcrture  for  so  much  of  the  2000/. 
as  had  not  been  receiyed  by  her,  and  expressed  his  opinion,  that  if 
the  lien  was  not  exactly  the  same  as  that  of  a  vendor  of  an  estate 
for  his  unpaid  purchase-money,  yet  that  it  was  analogous  to  it.  It 
was  accordingly  by  the  decree  declared  that  the  plaintiff  was  en- 
titled in  respect  of  her  dower  to  one-third  of  the  receipts  and  prof- 
its of  the  estate  in  question,  not  exceeding  for  such  one-third  the 
sum  of  60/.  12a.  per  annum,  being  the  interest  at  4/.  per  cent., 
which  would  haye  accrued  due  on  15152.  2«.  remaining  unpaid 
under  the  bond,  and  that  she  was  entitled  to  such  interest  from 
the  time  when  the  purchaser  entered  into  possession  of  the  estate. 
From  this  decree  the  defendant  now  appealed  to  the  Lord  Chan- 
cellor. 

Mr.  Greene  and  Mr.  Vance^  for  the  plaintiff,  in  support  of  the 
decree.  —  The  facts  disclose  a  clear  title  to  dower  in  the  plaintiff, 
imless  she  is  precluded  from  asserting  such  title  by  some  equitable 
bar.  The  first  question  is  whether  there  has  been  such  an  accept- 
ance of  the  bond  as  to  bar  the  plaintiff's  right  at  all ;  and  secondly, 
if  taken  to  bar  the  right  at  all,  whether  she  is  to  be  barred  to  the 
full  extent  secured  by  the  bond,  or  to  the  extent  only  to  which 
the  Master  finds  that  payment  has  been  paid  in  satisfaction  of  the 
bond.  There  is  no  expression  in  the  settlement  that  the  2000/. 
was  to  be  accepted  in  lieu  of  any  rights  which  the  plaintiff  might 
have  aliunde;  the  mere  recital  that  it  was  to  be  for  '*  provid- 
ing a  competent  jointure  "  does  not  lead  to  such  *  a  conclu-  *  218 
sion.  In  the  case  of  Walker  v.  Walker ^  (a)  by  which  the 
Yice-Chancellor  felt  himself  concluded  on  the  question  of  equita- 
ble bar,  and  which  is  somewhat  similar  in  its  circumstances.  Lord 
Habdwicke  held  that  the  wife  was  barred,  but  it  must  be  observed 
that  the  expression  in  the  settlement  in  that  case  was  that  the  pro- 
vision was  to  be  for  the  intended  wife's  '^  jointure,  and  in  full  bar 
and  recompense  of  all  dower  or  thirds  which  she  can  be  entitled 
to  or  any  way  claim  out  of  any  lands,  tenements,  messuages,  or 
hereditaments  which  he  now  is  or  ever  after  during  the  coverture 
shall  be  seised  of  freehold  or  inheritance."    In  the  present  instance 

(a)  1  Vea.  64. 
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the  recital  in  the  settlement  does  not  refer  to  lands  which  might 
be  subsequently  acquired  by  the  husband,  but  even  if  it  did,  the 
plaintiff  has  at  most  only  provisionally  given  up  her  right  to  dower. 
At  law  such  a  provision  would  be  no  bar,  and  a  fortiori^  it  ought 
not  to  be  so  considered  in  equity. 

[The  Lord  Chancellor  referred  to  Drury  v.  Drury  (a)  as  de- 
ciding that  an  infant  might  be  bound  by  a  settlement  in  bar  of 
dower ,^  and  observed  that,  assuming  an  infant  were  subject  to  be 
evicted  by  the  terms  of  a  settlement,  it  would  be  impossible  to 
hold  that  an  adult  female  would  not  be  bound.  He  also  mentioned 
the  case  of  Carvthers  v.  Carvther%,  (6)] 

The  principles  of  equity  upon  which  the  plaintiflF  relies  are  to  be 
found  in  the  deliberate  judgment  of  Sir  A.  Hart,  in  the  case  of 
Power  V.  Sheil^  (c)  where  he  observes :  "  The  law  says  the  in- 
tended wife  shall  not  by  contract  bar  her  dower,  except  certain 
requisites  are  complied  with.  Equity  may  dispense  with  the 
•  214  form  of  *  those  requisites,  but  not  with  the  substantial  mat- 
ter which  they  all  tend  to ;  that  is,  a  solid  provision  for  the 
widow,  such  as  was  agreed  upon  by  the  contracting  parties.  A 
Court  of  Equity  deals  with  an  equitable  interest  precisely  as  a 
Court  of  Law  would  with  a  legal  one.  It  preserves  the  analogy, 
and  by  no  means  looks  at  this  directly  as  an  agreement  indepen- 
dent of  that  analogy." 

It  was  argued  in  the  Court  below  that  the  plaintiff  had  elected 
to  take  under  the  settlement;  but  the  doctrine  of  election  is  clearly 
inapplicable,  inasmuch  as  at  the  time  of  the  settlement  there  was 
nothing  to  elect  between.  The  plaintiff  clearly  contracted  for  the 
payment  of  2000Z.,  as  is  shown  by  the  trusts  of  the  settlement. 
But  assuming  that  the  Yice-Chancellor  was  right  in  deciding  that 
the  provision  in  this  settlement  was  an  equitable  bar,  it  is  confi- 
dently submitted  that  he  was  also  right  in  holding  that  the  plain- 
tiff has  a  lien  analogous  to  that  of  an  unpaid  vendor  on  the  estate 

(a)  2  Edeo,  59. 

(6)  4  Bro.  C.  C.  500 ;  [Perkins's  ed.  506,  note.] 

(c)   iMoU.  296.    Seep.  812  A. 

1  See  McOartee  v.  Teller,  2  Paige,  511 ;  S.  C,  S  Wend.  267 ;  Levering  v. 
Heighe,  2  Md.  Ch.  81;  4  Kent  (11th  ed.),  55;  Shaw  v.  Boyd,  5  Serg.  &  R. 
309. 
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for  SO  much  of  the  2000Z.  as  has  not  heen  receiyed  by  her.    Mack- 
reth  T.  Sf/mmans.  (a) 

Mr.  Molina  and  Mr.  Birdy  in  support  of  the  appeal.  —  If  the 
plaintiff's  construction  be  correct,  it  follows  that  whatever  may  be 
the  provision  for  a  wife  on  the  occasion  of  her  marriage,  it  will  be 
necessary  that  every  purchaser  of  lands  must  look  into  the  circum- 
stances of  the  vendor,  if  married  ;  and  that  no  provision  short  of 
actual  satis&ction  will  suffice  to  protect  the  purchaser  from  the 
claims  of  the  wife  to  dower  ;  it  is,  however,  well  settled  that  an 
adult  female  may  contract  herself  out  of  all  rights  to  dower : 
Vizard  v.  Longdale^  cited  in  *  Tinney  v.  Tinney^  (6)  Cor  *  215 
ruiher9  v.  Caruthers^  (jc)  Simpson  v.  ChUteridge  ;  (c?)  and  it 
is  unnecessary  that  there  should  be  any  other  consideration  than 
that  of  marriage.  Even  in  Power  v.  Sheil^  (e)  Sir  A.  Hart  did 
not  decide  that  there  could  be  no  bar  to  dower ;  but  only  on  the 
particular  circumstances  of  the  case  that  there  was  no  equitable 
bar. 

[The  Lord  Chancellor.  —  Sir  A.  Hart  in  that  case  undoubt- 
edly appears  to  have  considered  that  a  woman  could  not  give  up 
her  dower  without  consideration.] 

In  the  present  case  there  is  an  equitable  bar,  not  only  by  reason 
of  contract,  but  also  because  there  has  been  an  absplute  election, 
as  evidenced  by  the  acceptance  of  part  of  the  sum  covenanted  to 
be  paid ;  the  plaintiff's  remedy  therefore  is  under  the  bond,  and, 
under  such  circumstances,  there  is  no  analogy  to  dower  at  law ; 
for  a  collateral  satisfaction  may  be  a  good  bar  to  dower  in  equity, 
though  not  pleadable  at  law :  Lawrence  v.  Latvrence  ;  (jg)  but  even 
if  in  the  present  case  dower  could  be  said  to  attach  at  common 
law,  still  certainly  not  to  the  extent  claimed,  and  at  most  only  to 
the  amount  of  the  deficiency  under  the  bond.  It  is  clear  also, 
that  inasmuch  as  the  provision  in  the  settlement  constituting  the 
bar  is  not  a  jointure  under  the  statute  of  uses  (27  Hen.  8,  c.  10), 
the  seventh  section  of  that  statute,  by  which  a  remedy  in  case  of  evic- 
tion is  given,  cannot  be  brought  in  aid  of  the  plaintiff's  claim. 

(a)  16  Vea.  329.  (d)  1  Madd.  609. 

(6)   3  Atk.  8 ;  S.  C,  Kelynge,  17.  (e)  1  Moll.  296. 

(c)   4  Bro.  C.  C.  600.  (y)  2  Vera.  366. 
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As  to  the  argument  that  this  claim  is  supported  and  falls  within 

the  principle  of  a  vendor's  lien  for  unpaid  purchase-money,  that 

doctrine  can  have  no  bearing  in  a  case  like  this,  where 

*  216    *  the  land  on  which  dower  is  claimed  did  not  belong  to  the 

husband  at  the  date  of  the  contract  of  marriage. 

Mr.  Chreeney  in  reply. 

The  question  here  is  not  whether  an  adult  may  or  not  contract 
herself  out  of  her  dower,  but  whether  this  plaintiff  has  in  fact  so 
contracted.  In  Simpson  y.  GhUteridge  (a)  there  was  no  sugges- 
tion tliat  the  wife  had  been  evicted  from  her  dower ;  and  there 
was,  moreover,  in  that  case  an  Act  of  Parliament  giving  the  pur- 
chaser a  statutory  title. 

The  Lord  Chancellor.  —  In  the  case  of  Vizard  v.  Langdale^ 
cited  in  Tinney  v.  Tinnej/^  (6)  there  was  no  statement  that  the  pro- 
vision was  intended  for  the  jointure  of  the  wife,  whereas  in  the 
present  case  there  is  an  express  recital  that  the  sums  paid  and  to 
be  secured  were  for  a  ^^  competent  jointure  and  provision  of  main- 
tenance." I  think  it  very  clear,  therefore,  that  the  words  used  in 
the  settlement  before  me  are  in  themselves  sufScient  to  operate  in 
this  Court  in  bar  of  dower ;  but  whether  in  the  events  which  have 
happened  they  ought  to  be  so  construed  is  a  different  question. 
This  is  a  peculiar  contract,  and,  before  giving  my  judgment  upon 
it,  I  shall  again  look  at  Sir  A.  Hart's  decision  in  Power  v. 
Shell,  (c)  I  confess,  however,  that  I  do  not  understand  the  obser^ 
vations  attributed  to  him,  to  the  effect  that  an  adult  female  cannot 
in  equity  contract  herself  absolutely  out  of  dower.  In  my  opinion . 
there  can  be  no  doubt  whatever  of  her  right  so  to  contract 

*  217    previously  to  her  marriage,  *  and  to  bar  herself  of  all  dower 

or  thirds  that  may  accrue  to  her  from  her  husband's  estate ;  if 
that  is  BO,  the  question  is,  what  has  the  plaintiff  here  contracted  for. 
The  settlement  is  certainly  of  a  singular  shape  ;  the  fathers  of  the 
husband  and  of  the  wife  are  parties,  and  the  husband  provides  no 
money.  [His  Lordship  here  read  the  recitals,  and  proceeded :]  I 
apprehend  that  the  true  consideration  for  the  bar  of  the  plaintiff's 
dower  was  the  actual  payment  of  8000Z.  by  the  father  of  the  hus- 

(a)  1  Madd.  609.  (&)  3  Atk.  8 ;  S.  C,  Kelynge,  17.         (c)  1  MoU.  296. 
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band,  whereby  he  may  be  considered  as  sapng,  ^^  I  intend  that  my 
son's  estate  shall  not  be  encumbered  with  dower ;  I  will  make 
snch  a  provision  for  him  as  will  enable  him  to  make  a  competent 
proTision  for  his  wife."  I  am  very  much  inclined  to  think  that 
the  moment  the  money  was  paid  by  the  husband's  father  the  con- 
dition for  the  release  of  dower  was  complied  with,  and  that  this 
lady  could  not  afterwards  claim  her  dower ;  but  if  that  were  not 
so,  the  next  question  which  arises  is  as  to  whether  it  was  intended 
fliat  fhe  bond  should  be  accepted  as  a  satisfaction  of  dower.  If  no 
reliance  was  intended  to  be  placed  on  the  bond,  why  was  it  taken, 
or  why  was  not  the  husband  prevented  from  appropriating  the 
money  paid  by  his  father.  It  is  also  to  be  observed  that  at  the 
time  of  the  marriage  fhe  husband  had  no  estate  on  which  dower 
could  have  attached,  and  at  that  time  the  wife  had  not  even  an 
inchoate  title.  On  these  grounds,  therefore,  it  appears  to  me  that 
she  has  chosen  her  remedy  and  accepted  a  security,  and  I  see  noth- 
ing in  any  of  the  authorities  to  alter  the  view  of  the  case  I  now 
entertain,  and  as  at  present  advised  I  do  not  think  that  the  plain- 
tiff has  any  right,  on  the  failure  of  the  bond,  to  go  against  the 
estate  subsequently  purchased,  but  I  will  not  part  with  this  case 
without  further  consideration. 

July  27. 

*  The  Lord  Chancellor.  —  In  this  case  I  concur  with  *  218 
flie  y ice-Chancellor  in  thinking  that  the  settlement  must  be 
taken  in  bar  of  dower.  There  is,  however,  another  question  of  a 
very  different  nature ;  namely,  whether  the  plaintiff  is  entitled  to 
any  lien  on  the  lands  which  were  bought  and  sold  by  her  husband 
.  during  the  coverture. 

To  determine  this  we  must  consider  the  difference  in  point  of 
law  between  a  legal  and  an  equitable  bar  of  dower.  Vernon^8 
Ca$e  (a)  explains  how  the  statute  of  uses  applied  to  dower.  A 
great  portion  of  the  lands  of  this  country,  being  vested  in  feoffees 
to  uses,  were  exempt  from  dower,  but  the  statute  having  converted 
uses  into  a  legal  estate,  the  consequence  was  that  the  lands  became 
subject  to  dower.  The  statute,  however,  provided  against  the 
wife  being  entitled  both  by  settlement  and  under  uses,  and  having 
gone  so  far,  proceeded  to  enact  that  if  the  widow  should  be  evicted 

(a)  4  Bep.  1  A. 
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from  her  legal  jointure  she  should  be  remitted  to  her  dower ;  thus 
where  the  clause  of  eviction  applies,  it  operates  on  the  legal  joint- 
ure which  made  the  bar  under  the  statute.  The  statute  creates 
the  bar,  and  creates  also  an  exception,  and  the  clause  of  eviction 
never  can  operate  except  when  the  bar  is  created  by  the  statute. 
Let  us  now  see  how  this  applies  to  equity.  It  was  soon  settled 
that  what  was  not  a  legal  bar  might  be  made  an  equitable  bar,  the 
ground  of  this  equitable  bar  being  contract ;  ^  this  did  not  proceed 
on  any  analogy  to  the  legal  bar.  As  to  the  authorities,  there  are 
very  few.  The  rule  of  the  Court  is,  I  think,  correctly  stated  by 
Lord  Alvanlby,  in  Caruthers  v.  CarutherSj  (a)  that  an  adult 
female  may  take  any  thing  in  bar  of  dower,  that  she  may  take  a 

provision  out  of  the  personal  estate,  or  "  even  a  chance  in 
*  219    *  satisfaction  for  her  dower,  acting  with  her  eyes  open." 

This  Court  disregards  the  nature  of  the  property  and  the 
quantum,  and  therefore  an  equitable  bar  has  none  of  those  quali- 
ties which  attach  to  a  legal  bar ;  it  is  on  contract  only,  as  laid  down 
by  Lord  Redesdale,  in  the  case  of  Birmingham  v.  Kirwan^  (li) 
where  his  Lordship  observes :  ^'  The  principle,  then,  that  the  wife 
cannot  have  both  dower  and  what  is  given  in  lieu  of  dower  being 
acknowledged  at  law  as  well  as  in  equity,  the  only  question  in  such 
cases  must  be,  whether  the  provision  alleged  to  have  been  given 
in  satisfaction  of  dower  was  so  given  or  not ;  if  the  provision 
results  from  contract,  the  question  will  be  simply  whether  that 
was  p&rt  of  the  contract." 

Li  Simpson  v.  ChUteridge,  (e)  Sir  Thomas  Plumgb  thought  that 
the  doctrine  there  broached,  that  a  married  man  could  not  make 
a  valid  conveyance  without  a  fine  unless  there  was  an  outstanding 
term,  could  not  be  sustained,  and  that  the  practice  of  conveyancers  , 
was  uniformly  against  requiring  an  inspection  of  the  titie-deeds  of 
an  estate  settled  in  lieu  of  dower.  If  the  present  were  a  jointure 
operating  as  a  bar  under  the  statute  of  uses,  the  case  would  have 
been  governed  by  the  seventh  section  of  that  statute,  but  in  equity  the 
bar  rests  solely  on  contract,  and  my  opinion  is  that  in  this  Court, 
if  a  woman,  being  of  age,  accepts  a  particular  something  in  satis- 
faction of  dower,  she  must  take  it  with  all  its  faults,  and  most 

(a)  4  Bro.  C.  C.  600. 
(&)  2  Sch.  &  Lef.  444 ;  see  p.  452. 
(c)   iMadd.  609. 
>  See  4  Kent  (11th  ed.)>  55. 
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look  at  the  contract  alone,  and  cannot  in  case  of  eviction  come 
against  any  one  in  possession  of  the  lands,  on  which  otherwise  her 
dower  might  have  attached ;  this  has  nothing  to  do  with  the  per- 
formance of  covenants  and  the  like. 

*  The  question,  then,  is,  did  this  lady  or  not  accept  the  *  220 
settlement  in  bar  of  dower  ?  [His  Lordship  here  recapitu- 
lated the  facts  of  the  case,  and  added  :]  My  conclusion  is,  that  the 
plaintiff  has  accepted  in  lieu  of  dower  payment  of  money  at  least, 
and  that  she  is  also  concluded  by  the  acceptance  of  the  bond,  and, 
although  the  bond  was  not  satisfied,  that  she  has  no  right  to  re- 
sort to  the  lands  of  her  husband  bought  after,  and  sold  during, 
the  marriage.  The  defendant,  the  purchaser,  having  naturally 
asked  for  the  production  of  the  settlement,  on  its  being  produced 
had,  I  think,  good  reason  to  be  satisfied  that  the  plaintiff  was  not 
entitled  to  dower  upon  the  land. 

The  decree  of  the  Vice-Chancellor  must  therefore  be  varied,  and 
the  bill  must  be  dismissed,  but  without  costs,  as  the  plaintiff  has 
relied  on  the  authority  of  Power  v.  SheiL  (a) 


TEATMAN  v.  MOUSLEY. 

1852.    November  20.    Before  the  Lords  Justicbs. 

A  printed  biU  ordered  to  be  reoeived  and  filed,  although  a  mistaken  transposition 
of  the  names  of  one  of  the  parties  had  been  corrected  in  ink.^ 

Mr:  Schamberg  moved  that  a  printed  bill  might  be  received  and 
ISled  with  a  slight  correction  made  in  ink,  the  Christian  names 
of  the  plaintiff  having  been  printed  ^^  Maria  Constantia,"  instead 
of  "  Constantia  Maria,"  in  the  title  of  the  bill. 

The  application  has  been  made  to  Yice-Chancellor  Kindebslet, 
who  recommended  that  it  should  be  brought  before  the  Lords 
Justices. 

Their  Lordships  were  of  opinion  that  they  would  not  be  depart- 

(a)  1  MoU.  296. 

'  But  now  no  bill  will  be  filed  as  a  printed  bill,  unless  all  alterations  are 
made  in  tjpei  Braithwaite's  IV.  25;  1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  440, 
note  (1). 
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V         ing  from  the  spirit  of  the  Act  of  Parliament  by  allowing  the 

*  221    bill  to  be  filed  as  altered,  but  did  not  wish  to  *  be  onder^ 

stood  as  intending  to  sanction  the  filing  of  a  bill  not  whoUj 

printed,  where  the  alteration  was  at  all  extensive  or  important,  or 

where  it  was  such  as  to  interfere  with  the  legibility  of  tiie  bill. 


ATKINSON  V.  PARKER. 

1852.    NoTember  20.    Before  the  Lords  Justices. 

The  52d  section  of  the  Chancery  Practice  Amendment  Act,  15  &  16  Vict.  e.  86, 
providing  that  upon  a  suit  becoming  defective  bj  reason  of  transmiiwrion  of 
interest,  an  order  to  the  effect  of  the  usual  supplemental  decree  may  be 
obtained,  as  of  course  upon  an  allegation  of  the  transmission  of  interest, 
applies  to  cases  where  the  rights  of  the  plaintiff  are  affected  by  a  settlement, 
executed  after  the  institution  of  the  suit.* 

This  was  the  suit  of  an  infant  legatee  for  the  administration  of 
the  real  and  personal  estate  of  a  testator.  During  the  progress 
of  the  suit  the  plaintiff  married.  A  settlement  was  approved  of 
by  the  Master,  and  executed  in  pursuance  of  an  order  of  the  Court. 
By  it  property  to  which  the  plaintiff  was  entitled  under  the  ¥rill 
was  conveyed  and  assigned  to  trustees  upon  trusts  for  the  benefit 

of  herself  and  her  children. 

< 

A  motion  had  been  made,  as  of  course,  under  the  Statute 
•  222    16  &  16  Vict.  c.  86,  §  62,  (a)  for  an  order  to  the  ♦  efiect  of 


(a)  Upon  any  suit  in  the  said  Court  becoming  abated  by  death, 
or  otherwise,  or  defective,  by  reason  of  some  change  or  transmission  of  interest' 
or  liability,  it  shall  not  be  necessary  to  exhibit  any  bill  of  revivor  or  supple- 
mental bill  in  order  to  obtain  the  usual  order  to  revive  such  suit,  or  the  usual  or 
necessary  decree  or  order  to  carry  on  the  proceedings ;  but  an  order  to  the 
effect  of  the  usual  order  to  revive  or  of  the  usual  supplemental  decree  may  be 
obtained  as  of  course  upon  an  allegation  of  the  abatement  of  Budi  suit,  or  of  the 
same  having  become  defective,  and  of  the  change  or  transmission  of  interest  or 
liability ;  and  an  order  so  obtained,  when  served  upon  the  party  or  parties  who 
according  to  the  present  practice  of  the  said  Court  would  be  defendant  or 
defendants  to  the  bill  of  revivor  or  supplemental  bill,  shall  from  the  time  of  such 
service  be  binding  on  such  party  or  parties  in  the  same  manner  in  every  respect 
as  if  such  order  had  been  regularly  obtained  according  to  the  existing  practice 


^  See  2  Dan.  Ch.  Fr.  (4th  Am.  ed.)  1525 ;  Heath  v,  Lewis,  18  Beav.  527. 
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the  usual  supplementary  order,  on  an  allegation  of  the  above 
fSsu^,  to  bring  the  trustees  of  the  marriage  settlement  before 
the  Court ;  but  the  Vice-Chancellor  Stuart  doubted  whether  the 
section  applied  to  a  case  where  the  rights  of  the  plaintiff  were 
affected  by  a  settlement,  or  whether  the  settlement  did  not  still 
require  to  be  regularly  pleaded  and  proved.  His  Honor  suggested 
that  the  opinion  of  the  Lords  Justices  should  be  asked  on  the 
point 

Mr.  Hardy  now  applied  accordii^ly. 

Their  Lordships  were  of  opinion  that  the  case  was  within  the 
Act. 


♦  Ex  parU  MARTHA  CHEETHAM.  *  223 

Li  the  Matter  of  CHEETHAM. 

1852.    November  12.    Before  the  Lords  Justices. 

In  a  case  in  which,  under  the  Bankrupt  Law  Consolidation  Act,  the  commis- 
sioner had  jurisdiction  to  make  an  order,  the  Court  declined  interfering  in  the 
first  instance. 

This  was  a  petition  for  payment  out  of  Court  of  a  sum,  standing 
in  the  name  6f  the  accountant  in  bankruptcy,  to  a  separate  ac- 

of  the  said  Court ;  and  such  partj  or  parties  shall  thenceforth  become  a  party  or 
parties  to  tiie  suit,  and  shall  be  bound  to  enter  an  appearance  thereto  in  the 
office  of  the  clerks  of  records  and  writs,  within  such  time  and  in  like  manner  as 
if  he  or  they  had  been  duly  served  with  process  to  appear  to  a  bill  of  revivor  or 
supplemental  bill  filed  against  him ;  provided  that  it  shall  be  open  to  the  party 
or  parties  so  served,. within  such  time  after  service  as  shall  be  in  that  behalf 
prescribed  by  any  general  order  of  the  Lord  Chancellor,  to  apply  to  the  Court 
by  motion  or  petition  to  discharge  such  order  on  any  ground  which  would  have 
been  open  to  him  on  a  bill  of  revivor  or  supplemental  bill,  stating  the  previous 
proceedings  in  the  stut  and  the  alleged  change  or  transmission  of  interest  or 
liability,  and  praying  the  usual  relief  consequent  thereon :  F2t>vided  also,  that 
if  any  party  so  served  shall  be  under  any  disability  other  than  coverture,  such 
order  shall  be  of  no  force  or  effect  as  against  such  party  until  a  guardian  or 
goardians  ad  UUm  shall  have  been  duly  appointed  for  such  party,  and  such  time 
shall  have  elapsed  thereafter  as  shall  be  prescribed  by  any  general  order  of  the 
Lord  Chancellor  in  that  behalf 
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count,  the  petitioner  having,  on  attaining  majority,  become  abso- 
lutely entitled  to  the  fimd. 

Mr.  Mmsley  supported  the  petition. 

The  Lord  Justice  Bjjight  Bruce.  —  Have  we  jurisdiction  to 
make  the  order  in  the  first  instance?  Our  impression  is,  that 
however  this  may  be,  we  ought  not  to  interfere,  the  commissioner 
having  now  power  to  make  the  order.  . 

Mr.  Elmsley  said,  that  the  commissioner  doubted  whether  he 
had  jurisdiction,  an  order  for  the  transfer  out  of  Court  of  other 
parts  of  the  fund  having  been  made  by  the  late  Court  of  Review. 

The  Lord  Justice  Knight  Bruce.  —  Mr.  Vizard  will  write  to 
the  commissioner  upon  the  subject,  and  if  he  still  shall  feel  any 
difficulty  we  will  make  the  order,  and,  if  necessary,  on  an  appli- 
cation in  the  nature  of  an  appeal,  (a) 

(a)  The  same  course  was  taken  af^er  the  passing  of  the  1  &  2  Will.  4,  c.  56* 
creating  the  Court  of  Review,  the  Lord  Chancellor  having,  aHer  that  Act 

*  224    passed,  in  general  declined  *  to  exercise  original  jurisdiction,  although 

it  was  not  taken  from  him  by  the  Act :  see  Ex  parte  Lowe,  1  D.  &  C. 
79 ;  Ex  parte  Benson,  1  D.  &  C.  324 ;  Ex  parte  Brituin,  3  M.  &  A.  325 ; 
Ex  parte  Keys,  1  M.  &  A.  226;  Ex  parte  Van  Sandau,  De  Gez,  55  and  303. 
It  may  be  remarked  that  Schedule  A.  to  the  Bankrupt  Law  Consolidation  Act, 
1849,  limits  the  repealing  words  to  the  terms  of  the  third  section  of  the  10  &  11 
Vict,  c  102.  The  second  section  of  the  last-mentioned  Act,  therefore,  seems  to 
be  unrepealed ;  and  as  this  was  the  section  by  which  the  jurisdiction  of  the  Court 
of  Review  was  given  to  the  Yice-Chancellor,  it  would  seem  to  follow  that  the 
Vice-Chancellor  retained,  and  that  the  Court  of  Appeal  now  has  original  juris- 
diction. The  same  view  seems  to  have  been  taken  by  the  framer  of  the  Act  14 
&  15  Vict.  c.  83,  the  seventh  secdon  of  which  Act  transfers  to  the  Court  of  Appeal 
in  Chancery  all  the  powers,  authorities,  and  jurisdiction,  original  and  appellate, 
given  and  granted  to  the  yice-Chancellors  or  any  of  thejn  under  the  Bankrupt 
Law  Consolidation  Act,  1849,  or  otherwise  had,  possessed,  or  exercised  by  the 
said  Yice-Chancellors  or  any  of  them  in  matters  of  bankruptcy.  This  is  a  point 
which  may  be  of  practical  importance,  for  the  jurisdiction  of  the  Court  of  Review 
was  created  by  the  I  &  2  Will.  4,  c.  56,  by  reference  to  the  old  and  well-known 
jurisdiction  of  the  Lord  Chancellor,  and  there  may  be  cases  in  which  it  may  be 
convenient,  or  even  necessary,  to  resort  to  this  jurisdiction  in  the  first  instance, 
it  being  by  no  means  clear  that  the  jurisdiction  given  by  the  new  Act  to  the 
Court  of  Bankruptcy  is  equally  extensive.  The  principal  case  was  not  reported 
in  its  order,  not  having  been  considered  at  the  time  as  deciding  any  thing.    It 
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♦  Ex  parte  HENRY  MARTYN.i  ♦  225 

In  the  Matter  of  EDWARD  MART  YN  and  HENRY  MARTYN. 

Id52.    May  7.    Before  the  Lobds  Justices. 

Wliere  a  case  is  established  of  a  trader  having  bought  goods  on  credit,  with  the 
intent  of  raising  money  by  pledging  them,  the  Court  will  visit  such  conduct 
with  the  utmost  severity ;  and  the  circumstance  of  goodfl  which  had  been 
purchased  on  credit  having  been  pledged  the  next  day  by  the  bankrupts  is 
one  open  to  suspicion.* 

Where,  however,  that  circumstance  was  explained  by  uncontradicted  evidence, 
showing  that  the  goods  had  been  purchased  in  the  ordinary  course  of  business, 
and  had  been  pledged  by  reason  of  a  sudden  pressure  requiring  money  to  be 
raised  forthwith,  the  Court  allowed  the  bankrupts*  certificates." 

Tms  was  an  appeal  from  the  refusal  by  the  commissioner  of  the 
appellant's  certificate  of  conformity.  The  bankrupts  had  carried 
on  business  as  woollen  drapers  in  partnership  in  Aldgate  High 
Street,  from  the  year  1839.  On  the  13th  of  September,  1851,  they 
were  found  bankrupts. 

On  the  2d  of  March,  1852,  their  application  for  their  certificates 
came  on  to  be  heard,  and  the  commissioner  refused  to  grant  to 
either  bankrupt  a  certificate  or  protection,  on  the  grounds  that 
their  books  had  not  been  properly  kept ;  that  they  had  contracted 
debts  fraudulently,  by  purchasing  goods  on  credit  for  the  purpose 
of  raising  money  by  pledging  them ;  and  that  they  had  continued 
trading  after  they  were  hopelessly  insolvent.  * 

The  bankrupt,  Henry  Martyn,  appealed  from  this  decision. 

is  now  published,  as  it  seems  to  haye  been  understood  as  laying  down  generally 
that  the  Court  of  Appeal  has  no  original  jurisdiction  in  bankruptcy,  a  much 
more  extensive  proposition  than  was  (as  the  reporter  believes)  intended  to  be 
settled  by  the  case. 

>  S.  C,  21  K  J.  Bank.  46. 

I  But  under  the  United  States  Bankrupt  Law,  it  is  held  that  fraud  in  the 
creation  of  a  debt  is  not  a  ground  for  withholding  a  discharge  from  the  bankrupt, 
/a  re  Rathbone,  1  B.  R.  65 ;  In  re  Rosenfield,  1  B.  R.  161 ;  In  re  Wright  and 
Peckham,  2  B.  K  U;  In  re  Bashford,  2  B.  R.  26;  In  re  Clarke,  2  B.  R.  44; 
InreDoody,  2  B.  R.  74;  In  re  Stokes,  2  B.  R.  76;  In  re  W.  M.  Rogers,  8  B. 
R.  189.  Debts  created  by  fraud  are  excepted  from  the  operation  of  the  dis- 
cha^.  In  re  Clarke,  2  B.  K  44 ;  £e  Bashford,  2  B.  R.  26 ;  Ex  parle  Win- 
temitz,  4  West,  Jur.  268 ;  In  re  Pettis,  2  B.  R.  17. 

'  See  Ex  parte  Manico,  8  De  6.  M.  &  G.  602 ;  17  Jur.  896. 
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Mr.  Stoanston  and  Mr.  Hoxburghy  were  for  the  appellant. 

Mr.  Bolt  and  Mr.  Bagley^  for  the  assignees. 

The  Lord  Justice  Knight  Bruce.  —  The  question  is, 
*  226  whether  there  has  been  established  *  against  the  petitioner 
fraudulent  conduct,  or  any  course  or  act  beyond  impru- 
dence or  unskilfulness. 

Where  a  case  of  fraudulent  conduct  is  brought  home  to  a  man, 
and  especially  to  a  man  in  trade,  the  general  interests  of  justice 
and  of  mankind  (which  are  the  same  thing)  require  that  it  should 
be  dealt  with  severely. 

The  alleged  instances  of  such  conduct  urged  on  behalf  of  the 
assignees  are  these :  First,  entries  withheld  from  the  books  of 
the  firm,  not  only  with  irregularity,  but  with  bad  intent.  As  to 
this  part  of  the  case,  the  defence  relied  upon  is,  that  the  petitioner 
did  not  keep  the  books,  but  that  they  were  kept  by  his  elder 
brother,  who  was  eight  years  older  than  himself,  and  was  a  part- 
ner in  the  business,  and  that  the  petitioner  was  only  twenty  years 
of  age  when  he  commenced  business.  I  do  not  find  any  thing  in 
the  books,  or  in  the  evidence  connected  with  the  books,  to  satisfy 
me  that  there  has  been  any  fraudulent  omission.  It  is  true  that 
the  entries  which  relate  to  the  exorbitant  and  oppressive  interest 
paid  by  the  partners  for  such  loans  of  money  as  they  required  are 
made  in  a  general  way,  without  dates  or  particulars.  It  would 
have  been  better  had  it  been  otherwise ;  but  upon  the  evidence  I 
cannot  ascribe  this  to  fraud  or  bad  intention.^ 

^  Under  the  proyiidoiiB  of  the  United  States  Bankrupt  Law,  mere  accidental 
omisnona  or  mistakes,  without  fraud,  in  books  themaelyes  proper,  are  not  con- 
clusive against  the  bankrupt's  discharge.  In  re  White,  2  B.  B.  179;  In' re 
Burgess,  8  B.  B.  47.  It  is  not  to  be  considered  that  the  books  are  not  properly 
kept  on  account  of  omissions  or  mistakes  not  fraudulent,  unless  the  omissions 
are  so  considerable  as  to  impair  the  value  of  the  books  as  records  of  the  business 
in  a  substantial  and  important  degree,  or  as  to  embarrass  the  assignee  in  ascer- 
taining the  true  state  of  the  bankrupt's  affairs.  Per  Lowell,  J.,  In  re  Burgess, 
3  B.  K  47.  But  the  omission  of  an  entire  book  or  set  of  entries,  necessary  to 
the  understanding  of  the  business,  prevents  a  discharge.  In  re  White,  2  B.  R. 
179 ;  In  re  Littlefield,  8  B.  R.  18.  It  has  been  so  held  in  regard  to  a  cash  book. 
In  re  Gay,  2  B.  R.  114 ;  In  re  Solomon,  2  B.  R.  94 ;  In  re  Littlefield,  8  B.  R. 
13.  So  of  an  invoice  book  or  stock  book,  in  case  of  a  tradesman.  In  re  White, 
2  B.  R.  179.  The  intent  with  which  proper  books  of  account  have  not  been 
kept  is  not  important.    The  omission  to  keep  such  books  prevents  a  discharge, 
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Next,  it  is  said  that  the  bankrupts  omitted  to  enter  the  sums 
which  they  owed  for  the  goods  supplied  to  them  when  they  began 
business,  as  capital.  This  omission  also,  I  think,  cannot  be  at- 
tributed to  wrong  intention. 

The  third  alleged  ground  is  a  very  serious  one ;  and  had  the 
case  as  alleged  been  established  against  the  petitioner,  no 
amount  of  severity  which  the  Court  could  *  inflict  would  *  227 
perhaps  have  been  too  great  a  punishment  for  it ;  namely, 
the  offence  of  buying  goods  on  credit  with  the  view  and  intention 
not  of  employing  them  in  trade,  but  of  pledging  them.  The  time 
of  the  pledge  in  this  case  was  so  near  the  time  of  purchase  as  very 
reasonably  and  strongly  to  create  suspicion.  But  there  is,  on  this 
point,  evidence  before  us  which  was  not  before  the  learned  com- 
missioner. Upon  the  affidavit  of  the  shopman*,  whom  the  asignees 
have  not-  desired  to  examine  orally,  it  is  impossible  not  to  believe 
that  the  goods  were  bought  not  for  the  purpose  of  being  pledged, 
but  in  the  ordinary  course  of  trade.  The  selection  of  goods  so 
recently  bought  as  those  to  be  pledged  is  explained  by  the  fore- 
man as  arising  from  the  convenience  of  their  being  ready  packed 
and  labelled.  It  appears  that  in  one  instance  the  tradesman  who 
supplied  the  goods  wished  the  bankrupts  to  take  more,  and  that 
they  refused,  because  they  were  not  wanted  for  the  purpose  of 
business.  The  case,  as  it  now  appears  on  the  evidence,  is  that 
tbere  was  a  sudden  pressure,  rendering  it  necessary,  in  the  view 
of  the  bankrupts,  to  resort  to  pledging  goods  to  a  person  who  had 
supplied  them  with  money  before  the  goods  were  sold. 

whether  the  intent  was  fraudulent  or  not.  In  re  Solomon,  2  B.  R.  94 ;  In  re 
Newman,  2  B.  R.  99.  The  question  of  what  are  proper  books  of  account  must 
in  ^ach  case  be  determined  by  the  circumstances  and  evidence.  What  would  be 
proper  and  sufiBcient  books  of  account  in  one  case,  might  be  improper  and  insufE- 
dent  in  another.  In  re  Newman,  2  B.  R.  99 ;  In  re  Batchelder,  8  B.  R.  37. 
It  is  not  necessary  that  these  books  of  account  be  kept  according  to  the  forms 
taught  in  the  schools,  or  in  ledgers  and  day-books,  bound  up  in  any  particular 
manner.  In  some  kinds  of  business,  any  contemporaneous  written  memorials, 
formal  or  informal,  of  a  tradesman's  transactions,  whether  in  a  bound  volume, 
or  in  detached  sheets,  might  answer  the  requirement  of  proper  books  of  account, 
if  they  have  been  preserved,  and  so  arranged  as  to  present  an  intelligible  and 
snystantially  complete  exposition  of  the  bankrupt's  affairs.  In  re  Solomon,  2 
B.  R.  94 ;  In  re  Newman,  2  B.  R.  99.  The  English  decisions  throw  but  little 
light  upon  the  construction  of  the  United  States  Bankrupt  Law  in  the  above 
respect,  because  the  trords  of  the  English  statute  diifer  entirely.  Be  Solomon, 
2  B.  R.  94. 
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There  remains  only  this  point,  that  the  bankrupts  have  been  in 
difScnlties  for  a  considerable  time,  which  the  younger  brother 
ought  to  have  known ;  but  he  states  that  he  did  not  keep  the 
books,  and  was  unaware  of  the  state  of  the  case,  and  I  see  no  rea- 
son to  disbelieve  him. 

Considering  the  age  of  the  petitioner,  which  was  twenty  years 
only  when  he  began  business,  and  that  he  has  been  without  pro- 
tection since  last  February,  I  think  that  substantial  justice 
*  228  will  be  done  by  granting  a  certificate  *  of  the  second  class, 
to  be  dated  eight  months  from  the  date  of  the  adjudication. 

The  Lord  Justice  Lord  Cranworth.  —  I  think  it  unnecessary 
for  me  to  say  any  thing  except  this,  that  it  must  not  be  thought 
that  we  dissent  from  the  general  opinion  of  the  learned  conmiis- 
sioner,  that  the  conduct  of  bankrupts  ought  to  be  visited,  with  the 
utmost  severity  when  they  have  been  trading  with  fraudulent 
intention,  as  in  purchasing  goods  on  credit  for  the  purpose  of 
pledging  them.  I  do  not  think  this  a  case  where  there  has  been 
a  fraudulent  intention ;  and  I  entirely  concur  in  the  judgment 
which  has  been  given. 


Ex  parte  KENNEDY  and  Others. 

In  the  Matter  of  JOHN  ENTWISLE,  a  Bankrupt. 

1852.    May  28.    Before  the  Lords  Justicbs. 

Where  there  was  joint  estate  to  the  amount  of  13/.,  hdd,  that  the  joint  creditors 
could  not  receive  dividends  from  the  separate  estate  until  all  the  separate 
creditors  were  paid  in  full,  although  it  did  not  appear  that  after  payment  of 
costs  any  part  of  the  VSL  would  remain  for  distribution.' 

This  was  the  appeal  of  joint  creditors  of  a  firm,  in  which  the 
bankrupt  had  been  a  partner,  against  the  decision  of  Mr.  Commis- 
sioner Skirrow,  refusing  to  permit  the  appellants  to  receive  divi- 

»  See  2  Lindley  Partn.  (Eng.  ed.  1860)  1002,  1003 ;  Collyer  Partn.  (.6th 
Am.  ed.)  §§  923,  926 ;  Somerset  Potters  Works  ».  Minot,  10  Cush.  600,  601 ; 
In  re  Marwick,  Davies,  229 ;  S.  C,  8  Law  Rep.  169 ;  Story  Partn.  §§  363,  880; 
Archer  J.,  in  McCulloh  r.  Dashiell,  1  Uarr.  &  G.  96 ;  see  Howe  v,  Lawrence, 
9  Cush.  563. 
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dends  out  of  the  separate  estate,  before  the  separate  creditors  had 
been  paid  in  fiiU. 

The  bankrupt  had  been  in  partnership  up  to  the  30th  of  Sep- 
tember, 1851,  with  one  Isaac  Orrell,  but  the  partnership  was  dis- 
solved as  from  that  day  by  notice  of  dissolution,  dated  the  1st  of 
October,  1851,  and  gazetted  on  the  7th  of  October.  A  bond  was 
tiien  given  by  the  bankrupt,  dated  the  1st  of  October,  to  Isaac 
Orrell,  conditioned  for  payment  of  607Z.  on  demand.  On  the  dis- 
solution of  the  partnership  there  was  no  written  contract, 
*bnt,  according  to  the  arrangement  then  made,  the  sole  *229 
possession  of  all  the  partnership  property  was  delivered  to 
the  bankrupt,  who  had  the  sole  ownership  of  it  afterwards,  and 
continued  the  business  on  his  own  account,  and  in  his  own  name, 
on  the  terms  of  paying  all  the  partnership  debts. 

The .  bankrupt  continued  the  separate  trading  until  the  13th 
of  November,  1851,  when  the  petition  on  which  the  adjudication 
was  made  was  filed  against  him  by  one  of  his  separate  creditors, 
upon  a  declaration  of  insolvency.  Afterwards  Orrell  became 
bankrupt. 

Evidence  was  adduced  by  which  the  commissioner  held  it  to  be 
proved  that  there  was  joint  estate  in  hand  for  distribution  amongst 
the  joint  creditors,  to  the  amount  of  ISL  is.  5d,j  consisting  of 
book  debts  which  had  been  collected  by  the  ofScial  assignee,  and 
he  therefore  held,  that  the  joint  creditors  were  not  entitled  to  be 
admitted  to  receive  dividends  upon  the  separate  estate  of  Entwisle, 
until  his  separate  creditors  had  been  paid. 

Mr.  Swanatan  and  Mr.  IHckinaon,  for  the  appellants.  —  In  order 
to  exclude  the  rights  of  joint  creditors  to  receive  dividends  from 
the  separate  estate,  there  must  be  a  joint  estate  to  some  extent 
available  for  the  purposes  of  a  dividend.  In  this  case  the  joint 
estate  would  be  exhausted  by  costs,  the  portion  of  which  payable 
out  of  the  joint  estate  would  no  doubt  exceed  13/.  In  Ux  parte 
HUlj  (a)  Lord  Eldon  said :  '^  Joint  effects  mean  such  as  are  under 
tlie  administration  of  assignees  to  distribute,  not  as  in  this  case, 
where  the  only  joint  effects  were  those  pledged  to  the  petitioners 
to  more  than  the  amount."  And  Sw  Ex  parte  Peakej(b^ 
Lord  Eldon  said,  that  if  the  joint  property  *  were  such    *  230 

(a)  2  B.  <&  P.,  N.  R.  191,  note;   see  abo  Ex  parte  Birley,  2  M.  D.  <& 
D.  a54.  (&)  2  Rose,  54. 
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that  any  attempt  to  realize  it  would  be  desperate,  that  would 
not  exclude  the  joint  creditors  from  receiving  dividends  out  of  the 
separate  estate. 

Mr.  Bacon  and  Mr.  Smythe  were  for  the  separate  creditors. 

Mr.  Asplandj  for  the  assignees. 

The  Lord  Justice  Knight  BriJcb  referred  to  an  unreported 

case  of  £x  parte  Clay^  decided  by  Lord  Eldon,  in  1808, 

*  231    and  mentioned  in  Christian's  Bankrupt  Law.  (a)     *  His 

(a)  Vol.  U.  p.  320.    The  following  is  the  entry  of  the  case  in  the  secretary's 

book : — 

2d  May,  1808. 

In  the  Matter  of  JOHN  BRIDGE  and  S.  and  6.  KEALE,  bankrupts. 

Whereas  Thomas  Clay  of  Liyerpool,  iq  the  county  of  Lancaster,  ironmonger, 
for  and  on  behalf  of  himself  and  all  other  the  joint  creditors  of  the  said  bank- 
rupts, did,  on  the  12th  of  February  last,  prefer  his  petition  to  me,  showing  that 
in  Trinity  term  last,  the  petitioner  presented  to  me  his  petition  in  the  said  bank- 
ruptcy, stating  that  a  commission  of  bankrupt  under  the  Great  Seal  of  Great 
Britain,  bearing  date  at  Westminster,  on  the  6th  of  August,  in  the  year  of  our 
Lord  1806,  had  been  awarded  and  issued  against  the  bankrupts,  by  name  and 
description  of  John  Bridge  and  Henry  Keale,  late  of  Liverpool,  in  the  county  of 
Lancaster,  merchants  and  copartners,  under  which  they  had  been  duly  declared 
bankrupts,  and  Joseph  Ward  and  William  Critchlow  of  Li?erpool,  merchants, 
had  been  duly  appointed  assignees  of  their  estate  and  effects,  and  an  assignment 
of  the  same  had  been  executed  to  them  by  the  major  part  of  the  commissioners  in 
the  said  commission  named  and  authorized ;  and  by  virtue  thereof  the  said  assignees 
had  possessed  themselves  of  the  respective  separate  estate  and  effects  of  the  said 
bankrupts,  but  that  the  assignees  had  not  possessed  themselves  of  any  joint 
property,  estate,  or  effects  of  the  said  bankrupts,  there  being  no  such  joint 
property,  estate,  or  effects  in  existence,  the  copartnership  between  them  having 
long  since  ceased,  and  the  copartnership  effects  having  been  long  ago  exhausted 
or  divided  between  and  received  by  them  individually.  That  the  petitioner  had, 
at  a  meeting  of  the  said  commissioners,  proved  a  debt  under  the  said  commis- 
sion, owing  to  him  from  the  said  bankrupts  in  copartnership,  on  their  aforesaid 
copartnership  account,  and  several  other  persons  had  also  proved  joint  debts 
under  the  same  circumstances.  That  several  persons  had  also  proved,  under 
the  said  commission,  separate  debts,  owing  from  each  of  the  said  bankrupts 
individually  to  them  on  their  separate  account.  That  unless  the  petitioner  and 
the  said  several  joint  creditors  were  permitted  to  receive  dividends  equally  with 
the  said  separate  creditors  from  the  separate  estate  and  effects  of  each  of  the 
said  bankrupts,  they  would  be  wholly  remediless  under  the  said  commission, 
inasmuch  as  there  were  not  any  joint  effects  of  the  said  bankrupts,  and  as  the 
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Lordship    requested    the    registrar    to    look    at    the    entry    of 
this  case  in  the  secretary's  book,  and  unless  the  petitioner's 

separate  effects  of  the  said  bankrupts  would  not  suffice  to  discharge  his  separate 
and  indlTidnal  debts.  And  the  petitioner  therefore  prayed  that  the  said  com- 
missioners might  be  directed  to  order  dividends  to  be  paid  to  him  and  to  the 
said  other  joint  creditors  of  the  said  bankrupts  who  had  or  should  prove  their 
debts  under  the  said  commission,  from  the  separate  estate  and  effects  of  each  of 
the  said  bankrupts  equally  with  the  separate  creditors  of  each  of  the  said  bank- 
rupts respectively  who  had  or  should  prove  their  debts  under  the  said  commission, 
until  satisfaction  of  their  aforesaid  debts,  and  that  the  costs  of  that  application 
might  be  paid  out  of  the  said  separate  estates,  or  that  I  would  make  such  other 
order  therein  as  to  me  should  seem  proper.  And  the  petitioner  further  showed 
that  an  affidavit  of  the  facts  stated  in  the  said  petition  was  duly  made  by  the 
said  petitioner  and  filed  in  support  of  the  same,  and  that  the  said  John  Bridge, 
one  of  the  said  bankrupts,  duly  made  and  filed  an  affidavit  in  opposition  thereto, 
and  therein  stated  that  in  the  year  1800,  he,  the  deponent,  John  Bridge,  together 
with  the  said  Henry  Keale,  and  with  Francis  Stowell,  then  deceased,  purchased 
a  brig  called  the  Will,  and  that  there  were  then  partnership  books  provided  for 
the  said  deponent  and  the  said  Henry  Keale,  in  which  the  transactions  of  Bridge, 
Keale,  and  Stowell  were  entered ;  and  that  in  the  month  of  August,  1801,  the  said 
deponent,  together  with  the  said  Henry  Keale,  and  James  Moaley,  and  Robert 
Harrison,  purchased  a  ship  called  the  Lady  Frances,  and  it  was  agreed  between 
them  that  he,  the  said  deponent,  should  hold  five-sixteenths,  the  said  Henry  Xeale 
four-sixteenths,  the  said 'James  Mozley  four-sixteenths,  and  the  said  Robert  Har- 
rison three-sixteenths ;  and  the  said  parties  paid  for  the  said  ship  in  the  aforesaid 
proportions,  each  supplying  his  own  share  of  the  advance,  and  also  funds  for  the 
money  bills,  for  the  outfit  in  the  like  proportions ;  but  when  the  credit  bills  for  the 
outfit  became  payable,  the  said  deponent  paid  a  larger  share  of  them  than  was  his 
just  proportion,  and  there  then  remained  due,  as  a  proportion  which  ought  to  be 
paid  by  the  said  James  Mozely  to  Messrs.  John  Piatt  &  Co.,  a  sum  of  about  7 SI. 
for  goods  sold  and  delivered,  and  to  the  said  deponent  for  over  advances  the  sum 
of  180/.  and  upwards,  and  to  the  said  deponent  from  the  said  Robert  Harrison 
the  sum  of  91.  and  upwards  for  over  advance ;  and  that  the  said  Francis  Stowell, 
after  performing  two  voyages  in  the  brig  Will,  sold  his  share  of  the  said  vessel 
to  the  said  deponent,  which  made  the  interest  of  him,  the  said  deponent,  and  the 
said  Henry  Keale,  in  the  said  brig  equal,  and  there  were  then  debts  remaining 
due  from  the  said  last-mentioned  ownery  of  Bridge  &  Keale,  amounting  to  the 
sum  of  7001.  and  upwards,  and  there  were  no  joint  debts  or  other  effects  of  the 
said  partnership  of  Bridge  A  Keale  except  an  old  stool  and  map  of  small  value, 
and  except  a  debt  of  2501.  lis.  Sd.  due  from  Joseph  Haile,  who  was  captain  of 
the  said  last-mentioned  brig,  and  had  sailed,  as  the  said  deponent  had  heard  and 
believed,  as  master  of  a  vessel  from  America ;  and  the  said  deponent  had  heard 
that  he  occasionally  sailed  to  London.  And  the  said  deponent  further  stated 
that  the  said  debt  had  been  owing  for  three  years  aiid  upwards ;  and  that  the 
said  deponent  about  the  month  of  March,  1804,  caused  a  writ  to  be  issued  out 
against  the  said  Joseph  Haile,  but  he  got  to  sea  before  it  could  be  executed, 
and  the  said  deponent  had  not  since  seen  him  or  had  any  certain  information 
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*  232    *  counsel  should  think  it  worth  while,  after  referring  to  the 

*  238    entry,  to  have  the  principal  case  mentioned  again,  *  it  was 

respecting  him,  on  which  he  could  depend.  And  the  petitioners  further  showed, 
that  on  the  said  petition  coming  on  for  determination,  the  Lord  High  Chancellor, 
upon  hearing  the  said  petition  read,  and  what  was  alleged  by  the  counsel  for  the 
petitioner,  and  also  for  the  separate  estate,  and  also  for  the  assignees,  ordered 
that  the  said  petition  should  be,  and  the  same  was  thereby  dismissed.  And  the 
petitioner  further  showed,  that  the  sum  of  1S02.  and  upwards,  claimed  in  the 
said  affidavit  of  the  said  bankrupt,  to  be  due  to  his  estate  for  over  adyancee  on 
the  ship  Lady  Frances  therein  mentioned,  and  of  91,  and  upwards,  therein  also 
stated  to  be  due  from  Robert  Harrison  to  his  estate,  are,  as  the  petitioner  is 
advised,  the  separate  property  of  the  estate  of  the  said  bankrupt  John  Bridge, 
and  not  the  joint  property  of  him  and  any  other  persons  or  person.  That  the 
old  stool  and  map  mentioned  in  the  said  affidavit  as  the  property  of  tbe  said 
bankrupts  Bridge  and  Keale  have  been,  since  the  said  petition  was  so  dismissed, 
sold  fairly  and  bond  fide,  by  public  auction  at  Liverpool  aforesaid,  and  produced 
the  gross  sum  of  Zs,  6d.  only;  and  that  the  debt  of  2502.  11^.  8d.  therein  men- 
tioned to  be  due  from  Joseph  Haile,  was,  afler  the  said  petition  had  been  so 
dismissed,  fairly  and  bond  fide  sold  by  public  auction  at  Liverpool  aforesaid, 
after  the  same  had  been  duly  advertised  for  such  sale  in  the  London  Gaaette  and 
Liverpool  public  newspapers  in  the  usual  manner,  and  that  the  same  produced 
the  gross  sum  of  92.  and  no  more ;  and  that  the  expenses  attending  the  aforesaid 
sales,  and  of  a  reasonable  proportion  of  the  charges  of  the  said  commission  of 
bankruptcy,  as  affecting  the  said  joint  property,  will  exceed  the  proceeds  of  such 
sales;  and  the  petitioner  is  advised  that  said  last-mentioned  debt  of  2502.  111. 
8c2.  is,  as  appears  from  the  said  affidavit,  a  debt  due  to  the  said  bankrupts  Bridge 
and  Keale,  in  their  capacity  of,  and  as  surviving  partners  of  Francis  Stowell 
deceased,  therein  named;  and  that  there  are  debts  owing  from  them  as  such 
surviving  partners,  to  a  considerable  amount;  and  that  there  are  also  debts 
owing  from  the  said  bankrupts  Bridge  and  Keale,  jointly,  in  their  own  right, 
and  contracted  since  the  said  Francis  Stowell  ceased  to  be  in  copartnership 
with  them,  to  the  amount  of  7002.  and  upwards ;  and  that  there  are  no  effects 
whatever  of  the  said  bankrupts  Bridge  and  Keale,  save  and  except  the  proceeds 
of  the  said  stool  and  map ;  and  therefore  praying  that  the  said  commissioners 
might  be  directed  to  order  dividends  to  be  paid  to  him  and  to  the  said 

*  234    other  joint  creditors  of  the  said  bankrupts  *  Bridge  and  Keale,  who 

have  already  proved,  or  who  should  prove  their  respective  debts  under 
the  said  commission  from  the  separate  estate  and  effects  of  each  of  the  said  bank- 
rupts, equally  with  the  separate  creditors  of  each  of  the  said  bankrupts  respec- 
tively who  had  proved  or  should  prove  their  debts  under  the  said  commission, 
until  satisfaction  of  their  aforesaid  debts ;  and  that  the  costs  of  this  application 
might  be  paid  out  of  the  said  separate  estates,  or  that  I  would  make  such  other 
order  therein  as  to  me  should  seem  proper.  Now,  upon  hearing  the  petition 
read,  and  what  was  alleged  by  the  counsel  for  the  petitioner,  and  also  for  the 
assignees,  and  likewise  for  the  separate  creditors,  I  do  declare  that  the  petitioner 
is  not  entitled  to  prove  as  against  the  separate  estates,  and  do  therefore  dismias 
the  said  petidon.    And  I  do  order  that  the  costs  occasioned  by  this  application 
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ordered,  that  the  petition  should  be  dismissed,  and  that  the  peti- 
tioners should  pay  the  costs  of  the  opposing  creditors,  Messrs. 
Walker  ;  and  the  assignees'  costs  should  come  out  of  the  estate. 
The  case  was  not  mentioned  again. 


Hz  parte  FRANCIS  RUPFORD;i 

In  the  Matter  of  PHILIP  RUPPORD,  PRANCIS  RUPPORD, 

and  CHARLES  JOHN  WRAGGE ; 

AND 

Mc  parte  CHARLES  JOHN  WRAGGE,  in  the  same  Matter. 
1862.    June  4,  5,  7, 8,  9, 10.    Before  the  Lords  Justices. 

Wbere  bankers  continued  to  trade  for  two  years  afler  they  were  hopelessly  in- 
solvent, hddf  that  their  certificates  had  been  properly  refused ;  but  by  the 
consent  of  the  assignees  and  of  the  creditors  opposing  the  certificate,  pro- 
tection was  granted  to  them.' 

If  bankers  continue  to  receive  deposits,  knowing  that  if  the  business  were  wound 
up  they  could  not  pay  69.  in  the  pound,  that  is  a  trading  which  is  utterly  un- 
justifiable. 

Stmble,  that  the  effects  of  the  misconduct  of  a  banker  are  such  as  to  distinguish 
his  case  from  that  of  other  traders  upon  his  application  for  a  certificate.' 

Thesb  were  the  appeals  of  two  of  the  bankrupts  from  the  re- 
fusal of  their  certificates  of  conformity. 

*  Sir  W.  P.  Woody  Mr.  Athertoriy  and  Mr.  Benshatv  were  *  285 
for  the  appellants. 

to  the  said  assignee  be  paid  out  of  the  separate  estates  of  the  said  bankrupts, 
and  let  the  separate  creditors  of  the  said  bankrupts  who  appear  in  opposition  to 
this  and  the  former  petition,  be  paid  their  costs  of  such  several  applications  out 
of  the  said  separate  estates,  such  respective  costs  to  be  settled  by  the  said  com- 
missioners if  the  pavdes  differ  about  the  same. 

>  S.  C,  21  L.  J.  Bank.  32. 

'  See  Ex  parte  Hammond,  6  De  G.,  M.  &  G.  699;  Ex  parte  Nicholson,  1 
De  G.,  F.  &  J.  270;  Ex  parte  Heyn,  L.  B.  2  Ch.  Ap.  650;  Ex  parte  Johnson, 
4  De  G.  &  S.  25 ;  15  Jur.  185. 

>  See  Ex  parte  Selby,  6  De  G.,  M.  &  G.  788,  794. 
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Mr.  Swanston  and  Mr.  Huddlestone  were  for  the  assignees. 

Mr.  Bacotij  for  opposing  creditors. 

The  following  cases  were  referred  to :  JSx  parte  Wakefield j  (a) 
JSx  parte  Domford^  (6)  JSz  parte  Holthausej  ((?)  Ux  parte  Mar- 
tyuy  (ji^  Ex  parte  Jardine^  (e)  and  Ex  parte  Sturt.  (jg) 

The  Lord  Justice  Lord  Cbanworth.  —  This  is  a  very  distress- 
ing case,  and  if  further  consideration  could  in  the  contemplation 
of  either  my  learned  brother  or  myself  have  been  of  any  use,  or 
could  have  led  us  to  come  to  a  more  satisfactory  conclusion,  we 
would  have  taken  time  to  look  into  the  examinations,  which  have 
been  so  very  frequently  called  to  our  attention ;  but  the  truth  is, 
that  the  question  which  we  have  to  deternoine,  is  not  one  that  de- 
pends on  nice  considerations  of  particular  passages  in  letters.  It 
was  very  proper  that  those  details  should  be  stated,  but  in  our 
view  the  matter  is  to  be  decided  on  general  principles. 

The  question  is,  whether  these  gentlemen,  or  either  of  them, 
should  have  their  certificates  under  the  198th  section.  That  sec- 
tion directs,  ^^  That  the  Court,  having  regard  to  the  conformity  of 
the  bankrupt  to  the  law  of  bankruptcy,  and  to  his  conduct  as  a 
trader,  before  as  well  as  after  his  bankruptcy,  and  whether 
*  236  the  allowance  *  of  such  certificate  be  opposed  by  any  cred- 
itor or  not,  shall  judge  of  any  objection  against  allowing 
such  certificate,  and  either  find  the  bankrupt  entitled  thereto  and 
allow  the  same,  or  refuse  or  suspend  the  allowance  thereof,  or 
annex  such  condition  thereto  as  the  justice  of  the  case  may  re- 
quire." The  learned  commissioner,  having  heard  the  case,  finally 
refused  the  certificate;  and  against  that  decision  the  two  bank- 
rupts, Mr.  Francis  Bufford  and  Mr.  Wragge,  have  appealed  to  us. 
The  question  is,  whether  they  have  made  out  a  case  to  satisfy  us 
that  the  decision  of  the  commissioner  was  wrong. 

Now  it  is  our  duty,  and  certainly  a  very  painful  duty,  to  say 
that  we  entirely  concur  in  the  conclusion  at  which  the  conmiis- 
sioner  has  arrived,  as  to  both  of  these  gentlemen.  It  was  sug- 
gested, on  the  part  of  the  bankrupts,  that  the  learned  commissioner 

(a)  4  De  G.  &  S.  18.  (d)  Ariie,  p.  225. 

Q))  Ibid,  29.  (e)  1  Fonb.  Bank.  182. 

(c)  1  De  G.,  M.  &  G.  287.  (g)  4  De  G.  &  S.  49. 
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proceeded  on  the  ground  that  one  circumstance  at  least,  requiring 
him  to  refuse  the  certificate,  was  the  improvident  and  improper 
d^cription  of  the  investments  which  the  bankrupts  made  of  the 
money  held  by  them  as  bankers.  It  is  unnecessary  for  us  to  con- 
sider how  far  those  investments  were  of  a  character  to  warrant 
the  course  taken  by  the  commissioner,  for  we  are  clearly  of  opinion 
that,  independently  of  those  transactions,  it  was  a  sufficient 
ground  for  refusing  the  certificates,  that  the  bankrupts  had  not 
so  conducted  themselves,  according  to  the  language  of  the  statute, 
'^  as  traders  before  their  bankruptcy,"  as  to  warrant  the  granting 
of  their  certificates,  but  had,  on  the  contrary,  gravely  miscon- 
ducted themselves,  in  having  improperly  gone  on  trading  and  re- 
ceiving deposits,  long  after  a  time  when  they  must  have  known 
that  they  were  totally  and  hopelessly  insolvent.  Sir  William 
Wood  said,  that  this  is  probably  often  the  case  with  persons 
trading,  who  afterwards  *  retrieve  themselves,  and  against  *  287 
whom  no  imputation  is  ultimately  established.  I  trust  that 
that  view  of  the  case  is  in  a  great  measure  exaggerated  by  him, 
in  the  sanguine  view  which  he  naturally  takes  in  vindicating  the 
characters  of  his  clients ;  but  I  must  observe,  that  even  supposing 
that  occasionally  to  be  done  by  traders  who  eventually  set  them- 
selves right  in  the  world  again,  that  is  no  justification  of  such  con- 
duct, and  least  of  all  is  it  a  justification  of  the  conduct  of  bankers, 
because  every  one^s  experience  must  have  shown,  and  every  one's 
reason  must  have  suggested  to  him,  that  the  mischief  and  misery 
which  is  occasioned  in  a  neighbourhood  in  which  an  extensive 
failure  of  a  bank  occurs,  is  of  a  character  so  distressing,  that  one 
shrinks  from  contemplating  it.  That  appears  to  have  been  the 
case  in  the  present  instance. 

Therefore,  what  we  have  to  direct  our  attention  to  is  this :  upon 
the  evidence  does  it  appear  that  these  bankers  carry  on  the  busi- 
ness of  banking,  after  a  time  when  they  knew  it  to  be  impossible 
but  that  ultimate  insolvency  and  ruin  must  be  the  consequence  of 
their  continuing  to  trade  ? 

Now  it  appears,  that,  at  the  time  of  bankruptcy,  there  were 
asseta  to  pay  the  debts  of  the  Stourbridge  Bank,  to  the  extent 
(not  to  speak  very  nicely)  of  about  45.  or  4^.  6(2.  in  the  pound, 
and  assets  to  pay  the  de6ts  of  the  Bromsgrove  Bank,  to  a  much 
less  amount ;  I  think  it  is  said  l^.  in  the  pound.  I  am  speaking 
of  what  would  be  the  assets  if  it  were  not  for  the  costs  of  the  bank- 
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ruptcy.    Deducting  the  costs  of  the  bankruptcy,  there  is  only  about 

28.  6d.  in  the  pound  for  the  Stourbridge  Bank,  and  less  than  Is. 

for  the  other.    The  latter  may  not  be  a  true  way  of  estimating 

the  amount,  because  we  ought  perhaps  to  consider  what  the 

*  288    assets  are  which  the  parties  *  might  look  to,  and  fairly  con- 

sider applicable  to  the  payment  of  their  debts.  But  one 
cannot  but  see,  looking  at  it  in  the  most  favourable  light,  that  if 
bankers  continue  to  receive  money  as  deposits,  knowing  (as  I 
think  it  is  plain  upon  the  evidence  that  both  these  appellants  did 
know)  that  when  the  business  was  wound  up,  there  would  not  be 
more  than  5$.  in  the  pound,  that  is  a  trading  utterly  unjustifiable, 
and  utterly  unreasonable.  That  was  the  state  of  the  assets  at  the 
time  when  the  bankruptcy  took  place.  There  is,  it  seems,  no  reason 
to  suppose  that  there  was  any  material  difference  between  the 
state  .of  the  assets  in  June,  1851,  when  the  bankruptcy  took  place, 
and  their  state  in  the  latter  part  of  1849. 

What  was  the  state  of  the  knowledge  of  the  bankers  as  to  these 
assets  ?  Why,  there  is  abundant  evidence  to  show  that  the  real 
truth  of  the  case  was  perfectly  manifest  to  the  minds  of  both  these 
gentlemen.  In  the  month  of  September,  1849,  there  being  some 
difficulty  with  the  Glyns,  Mr.  Wragge  came  up  to  London,  and 
had  communications  with  them ;  and  then  Mr.  Alger,  as  the  solic- 
itor of  the  present  bankrupts,  and  Mr.  Murray,  as  the  solicitor 
of  the  Glyns,  were  in  communication  together ;  and  I  collect,  that, 
on  the  18th  September,  1849,  Mr.  Wragge  had  an  interview  with 
the  Messrs.  Olyn,  at  which,  after  a  good  deal  of  remonstrance,  at 
last  the  London  bankers  consented  to  make  some  further  advances, 
or  to  relieve  them  from  some  embarrassment.  This  was  evidently 
done  with  great  reluctance,  because  on  the  19th,  Mr.  Wragge 
wrote  to  Mr.  Rufford  thus :  "  If  Mills  had  been  there,  it  would  not 
have  been  paid."  The  meaning  of  this  is :  ^^  We  had  great  diflS- 
culty  with  the  bankers  to  get  them  to  help  us.  The  most  active 
person  was  absent,  and  therefore  we  had  the  good  luck  to  succeed, 

but  with  great  difficulty." 

♦  239       *  That  was  the  state  of  things  in  September.    Early  in 

October,  I  think  on  the  7th  of  October,  Mr.  Wragge  having 
come  down  into  the  country,  and  at  the  instance  of  Messrs.  Olyn, 
looked  into  the  affairs  not  only  of  the  Stourbridge  Bank,  in  which 
he  was  concerned,  but  the  affairs  of  the  other,  wrote  a  letter, 
which  has  been  often  commented  upon,  and  in  which  he  says: 
[186] 


EX  PARTE  BUFFORD.  *  239 

^^  I  cannot  see  my  way  without  something  important  and  immediate 
from  the  engine."  What  he  refers  to  under  the  name  of  the 
engine  was  a  patent  right,  which,  in  point  of  profit,  was  extremely 
doabtfal.  It  is  said  to  be  an  ingenious  invention.  Be  it  so ;  but 
to  rely  on  that  to  make  up  the  difference  between  paying  5^.  in 
the  pound,  on  the  deposits  of  227,000Z.,  and  20s.  in  the  pound, 
seems  absurd.  To  use  the  expression  that  has  been  frequently 
mentioned,  this  might  have  enabled  them  to  tide  through  a  par- 
ticular difficulty  at  the  moment,  but  could  not  have  eventually 
cleared  them. 

Then  the  investigation  into  the  affairs  of  the  bank  took  place ; 
various  letters  passed ;  and  Messrs.  Olyn  pressed  for  farther  in- 
formation, and  wrote,  saying,  that  they  must  have  some  explana- 
tion. I  was  much  struck  with  the  letter  that  passed  from  Mr. 
Bufford  to  Mr.  Wragge,  on  the  12th  of  October,  in  which  he  says : 
^^  The  letter  of  the  10th  (that  is,  Messrs.  Glyn's  letter)  must  be 
answered  with  great  care."  What  is  the  meaning  of  that  ?  Coup- 
ling that  intimation  with  the  circumstances  that  precede  and 
follow  it,  I  cannot  help  saying  that  the  meaning  was,  ^^  Answer 
truly ;  do  not  tell  a  falsehood ;  but  let  there  be  such  an  answer  as 
will  lull  to  sleep,  as  far  as  it  is  possible,  those  suspicions  which  we 
cannot  help  seeing  are  already  awakened."  It  is  impossible  not 
to  come  to  that  conclusion.  The  answer  was  accordingly  written 
with  great  care.  Although  not  a  9uggestio  falsi^  it  was  in 
one  sense  a  suppressio  vert;  it  *did  not  tell  Messrs.  Glyn  *240 
that  which  I  cannot  but  come  to  the  conclusion  both  of 
them  knew  to  be  the  then  state  of  their  affairs. 

The  correspondence  continued  with  Messrs.  Olyn,  and  by  great 
exertion  a  little  more  security  was  obtained.  A  cousin  was  said 
to  have  helped  them,  but  that  cannot  materially  have  altered  the 
state  of  things ;  and  so  they  stood.  At  that  time  Mr.  Wragge 
looked  into  the  affairs,  and  the  state  of  the  affairs  was,  that  there 
w€tre  about  225,000/.  at  Stourbridge,  with  only  the  means  of  pay- 
.ing  from  4s.  to  5^.  in  the  pound,  and  a  sum  of  about  227,000/.  at 
Bromsgrove,  with  not  the  means  of  paying  more  than  Is.  in  the 
pound.  That  was  the  state  of  things  at  the  end  of  1849.  What 
do  they  do  ?  Whether  the  name  of  fraud  is  to  be  given  to  their 
conduct  or  not,  I  do  not  stop  to  inquire.  They  must,  however, 
thenceforth  have  known  that  every  pound  of  deposit  which  they 
received  from  poor  people  in  the  neighbourhood,  or  rich  people,  was 
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a  receipt  of  money,  which  they  were  taking  in  order  to  apply  it  to 
paying  somebody  else,  with  the  perfect  knowledge  that  if  every- 
body chose  to  insist  upon  his  own,  not  only  there  were  not  the 
means  of  paying  it  immediately  off  (for  that  might  be  the  case 
with  a  perfectly  solvent  bank),  but  that  there  was  not  the  remotest 
hope,  that  when  their  affairs  were  wound  up,  there  would  be  the 
means  of  paying  any  thing  like  20^.  in  the  pound. 

I  do  not  wish  to  characterize  harshly  this  course  of  conduct,  bat 
I  must  say  that,  continued  as  it  was  for  a  considerable  time  more 
than  a  year  and  a  half,  it  is  such  as  disentitles  a  trader  to  the 
benefit  of  a  certificate. 

It  is  said,  that,  by  refusing  the  certificate,  we  are  putting  these 
appellants  in  the  same  category  as  those  who  have  com- 
*  241  mitted  the  most  grievous  offence,  and  as  one  who  *  has  been 
guilty,  as  in  the  case  of  Sturt^  Qa)  of  appropriating  to  him- 
self a  short  bill  that  he  ought  to  have  kept  in  his  box.  It  is  also 
said,  that  it  will  confound  these  gentlemen  with  a  person  like 
Sbltkouse^  (6)  who  was  guilty,  if  not  of  actual  dishonesty  and 
swindling,  yet  of  something  scarcely  different  from  it.  In  one 
sense  that  is  true.  They  are  both  of  them  punished,  so  far  as  the 
word  punishment  is  properly  applicable  to  such  a  course  of  pro- 
ceeding,—  they  are  punished  by  the  refusal  of  their  certificate; 
but  I  am  afraid  that  is  a  misfoitune  common  to  all  laws  that  pai^ 
take  of  any  thing  penal  in  their  character.  It  is  impossible  that 
punishment  can  be  so  assessed  that  there  shall  not  be  some  persons 
sustaining  the  same  qtiantum  of  punishment  as  others,  when  the 
quantity  of  moral  crime  or  legal  guilt  may  not  be  so  great  in  one 
case  as  in  the  other. 

In  truth,  however,  I  cannot  agree  with  Sir  Williain  Wood  that 
this  is  to  be  dealt  with  exactly  as  if  it  were  a*  mere  punishment. 
The  question  is,  whether,  looking  to  the  conduct  of  these  parties 
as  traders,  they  have  so  conducted  themselves  as  to  entitle  them 
to  the  benefit  of  a  certificate,  so  as  to  protect  them  from  the  claims 
of  their  creditors.  It  is  true  that  in  one  sense  it  puts  them  in  a 
painfiil  position,  but  it  is  withholding  from  them  a  benefit  which, 
if  their  conduct  as  traders  had  been  good,  they  might  have  been 
entitled  to  ask,  rather  than  imposing  upon  them  a  punishment. 

I  think  it  important,  not  merely  with  reference  to  the  immediate 

(a)  4  De  6.  &  S.  49.  (b)  1  De  6.,  M.  &  G.  287. 
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case,  but  also  with  reference  to  the  interests  of  society,  to  be 
affected  and  operated  upon  by  example,  that  we  should  not  cast 
any  doubt  on  the  judgment  of  the  commissioner,  to  whom,  no 
doubt,  it  was  painful  to  exercise  this  jurisdiction.  It  is  important 
that  we  should  not  be  considered  as  thinking  him  to  be 
wrong  in  his  view,  *that  the  interests  of  society  required,  *242 
in  cases  like  the  present,  the  certificate  to  be  refused. 

What  I  have  stated  is  the  view  which  I  take  of  the  case  with 
reference  to  both  these  bankrupts.  It  has  been  suggested,  there 
were  distinctions  between  one  partner  and  the  other,  —  that  the 
one  was  of  a  more  sanguine  temperament  than  the  other.  Those, 
however,  are  niceties  with  which  it  is  impossible  for  us  to  deal. 
They  were  botfi  communicating  with  each  other,  from  day  to  day 
and  from  hour  to  hour,  as  to  the  state  of  their  affairs.  Letters 
passed,  expressing  hope  on  the  part  of  one,  less  hope  on  the  part 
of  the  other ;  but  I  cannot  but  come  to  the  conclusion  that  both 
knew,  if  they  chose  to  open  their  eyes,  that  in  truth,  if  the  thing 
came  to  be  investigated,  their  affairs  were  absolutely  desperate. 
And  I  am  very  much  struck  with  one  circumstance  attending  the 
examination  of  Mr.  Wragge.  It  was  said  that  the  question  was 
never  asked  of  him.  Did  you  believe  there  were  the  means  of  sol- 
vency ?  It  is  true  that  question  was  never  in  teYms  put ;  but  it  is 
impossible  to  read  the  questions  which  were  put,  and  the  answers 
that  were  given,  without  coming  to  the  conclusion,  as  matter  of 
absolute  certainty,  that  he  did  not  ever  believe  that  there  were  the 
means  of  paying  the  debts  which  they  were  from  time  to  time  in- 
curring. 

As  to  the  suggestion  respecting  protection,  the  assignees  have 
said  that  they  make  no  objection  to  it,  as  far  as  such  protection 
can  be  given  and  be  available.  I  am  of  opinion  that  we  can  only 
give  it  on  their  consent.  To  the  extent  to  which  they  consent,  we 
can  have  no  difficulty,  and  shall  be  glad  if  it  can  be  made  avail- 
able. It  is  not  necessary  for  us  to  discuss  how  far  it  can  be  made 
available.  It  clearly  would  be  available  to  the  extent  of 
any  judgment  to  be  obtained  under  the  statute ;  *  and  there-  *  248 
fore  to  that  extent  it  would  operate.  Whether  it  would 
operate  on  creditors  not  coming  in  by  the  statute,  but  under  the 
common-law  right,  seeking  to  take  the  bankrupts  in  execution,  is 
a  matter  which  we  do  not  speculate  upon. 

Our  judgment,  therefore,  must  be,  simply  to  dismiss  this  appeal, 
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qualifying  the  order  in  the  way  consented  to  by  the  assignees  and 
the  opposing  creditors,  namely,  that  the  appellants  shall  have  pro- 
tection so  far  as  their  persons  are  concerned. 

The  Lobd  Justice  Knight  Bruce.  —  In  acceding  entirely  to  this 
conclusion,  I  wish  to  be  distinctly  understood  as  not  departing 
from  any  thing  said  or  done  by  me  in  the  case  of  Domfard^  (a)  the 
case  of  JohiMon^  (6)  the  case  of  Wakefield^  (c)  or  the  case  of  Mar- 
tyn.  (jd^  Had  I  been  persuaded  that  there  was  any  error  on  my 
part  in  any  one  of  these  four  cases,  I  hope  that  I  should  have  been 
prompt  to  state  it.  But  having,  since  the  conmiencement  of  this 
argument,  reconsidered  the  four,  I  adhere  to  every  one  of  tliem 
as  they  were  decided  by  myself.  In  Domford^%  *Ca%e^  however, 
the  only  question  before  me  was,  whether  the  bankrupt  had  been 
too  severely  dealt  with  by  the  learned  commissioner,  and  my  opin- 
ion was,  that  he  had  not  been  dealt  with  too  severely. 

The  present  case  is  importantly  distinguishable  from  each  of 
those  four,  but  especially  from  the  cases  of  Johnson^  of  Wakefield^ 
and  of  Martyn;  distinguishable  in  the  circumstance  that  these 
gentlemen  were  bankers  in  a  populous  neighbourhood,  and  distin- 
guishable also  otherwise ;  though,  perhaps,  the  first  distino- 
*  244  tion  is  aloAe  suflScient  ♦  for  every  present  purpose.  The 
bankruptcy  happened  in  the  month  of  June,  1851.  It  is 
not  necessary  to  go  farther  back  than  a  period  some  eighteen 
months  or  more  before ;  namely,  the  autumn  of  the  year  1849« 
I  do  not  think  that  it  would  be  in  any  sense  of  advantage  to  either 
of  the  petitioners  to  go  further  back.  Commencing,  then,  at  the 
period  I  have  mentioned,  in  the  autumn  of  1849, 1  have  had  to 
ask  myself  this  question :  Is  it  or  is  it  not  clearly  proved  that  in 
the  autumn  of  1849  tliey  were,  upon  a  just  and  reasonable  view 
and  estimate  of  their  assets,  deeply  insolvent?  That  question  can, 
upon  the  evidence,  be  answered  only  in  the  aflSrmative. 

Did  they,  then,  at  that  time  know  the  state  of  their  affairs  ?  Did 
they  at  that  time  know  that  they  were  insolvent  ?  It  may  perhaps 
be  a  proper  ingredient  among  the  materials  on  which  that  question 
is  to  be  answered,  to  consider  what  was  their  own  estimate  of  the 
value  of  their  assets,  because  they  might  in  fact  have  been  insol- 
vent with  an  excusable  ignorance  of  it  on  their  part,  from  the  cir- 

(a)  4  De  G.  &  S.  29.  (c)  lb,  18. 

(6)  lb,  25.  \d)  ArUe,  p.  225. 

[190] 


BX  PABTB  BUFFOBD.  *  244 

cumstance  that  a  portion  of  their  assets  might  have  been  less 
yaloable  than  they  supposed  it  to  be.  I  have  endeavoured  to 
answer  that  question  to  myself  favourably  for  the  petitioners,  but 
I  have  been  utterly  unable  to  do  so ;  and  I  conceive  that  upon  the 
actual  evidence  a  reasonable  man  can  only  say  that  they  were,  in 
the  autumn  of  1849,  thoroughly  aware  that  the  state  of  their  assets 
was  then  such  as  that  no  word  could  represent  it  but  insolvency. 

Still  there  might  have  been,  if  I  may  use  such  an  expression, 
a  temporary  insolvency,  7— there  might  have  been  an  immediate 
and  instant  deficiency  in  their  assets  as  compared  with  the  amount 
of  their  debts,  but  there  might  have  been  a  reasonable  hope 
of  improvement,  —  *  there  might  have  been  a  reasonable  *245 
hope  of  addition  to  their  possessions,  —  there  might  have 
been  a  reasonable  hope  of  assistance  from  friendly  quarters  which 
might  have  rendered  them,  if  not  justifiable,  at  least  excusable,  in 
continuing  to  transact  business.  I  have  looked  in  vain  also  for  a 
favourable  answer  to  that  question,  not  only  in  the  statements  of 
the  bankrupts  themselves,  but  in  the  other  evidence.  I  am  con- 
vinced, not  only  that  as  reasonable  men  they  could  not  have 
considered,  but  that  in  point  of  fact  they  did  not  consider,  their 
situation  as  one  of  hope,  as  one  affording  any  reasonable  chance 
of  surmounting  their  difficulties. 

This,  then,  was  their  state  in  1S49.  They  continued  to  carry 
on  business,  to  issue  notes  payable  to  bearer  on  demand,  and  to 
receive  deposits  both  from  rich  and  poor,  during  the  whole  interval 
between  that  time,  and,  as  I  have  stated,  the  month  of  June,  1851. 
Then  it  has  to  be  asked.  Did  their  position  during  any  period  of 
the  interval  improve  ?  The  answer  is.  No ;  an  answer  which  in- 
cludes this,  that  they  were,  during  the  whole  of  that  period,  deeply 
insolvent.  Had  they  any  reason  to  believe,  —  did  they  believe,  — 
that  during  any  part  of  the  interval  their  position  improved  ?  Un- 
fortunately this  question  must  also  be  answered  in  the  negative ; 
and,  upon  that  gentler  estimate  of  their  conduct  which  every  man 
would  wish  to  make,  it  may  perhaps  be  attributed  to  weakness,  to 
the  fear  of  what  may  be  called  —  without  intending  to  use  the  term 
in  a  harsh  sense  —  exposure.  It  may  be  attributed  to  that  unwill- 
ingness to  look  into  what  is  disagreeable  or  painful,  which  all  men 
more  or  less  feel.  It  is  not  necessary  to  characterize  such  a  state 
of  mind  or  of  action  by  harsh  words.  Who  in  success  and  prosper- 
ity will  venture  to  say  what  might  have  been  his  conduct,  or 
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what  may  be  hereafter  his  conduct,  under  similar  circum- 
*246  stances?  Let  him  that  thinketh  he  *  standeth  take  heed 
lest  he  fall.  But  here  the  interests  of  society  must  preclude 
the  influences  of  charity  and  self-distrust ;  the  interests  of  society 
require  that,  for  the  purpose  at  least  of  administering  civil  justice, 
the  matter  must  be  dealt  with  as  if  these  gentlemen  had  intended 
that  which  has  been  the  effect  of  their  conduct. 

With  unwillingness,  therefore,  but  with  a  conviction  that  I  am 
doing  what  is  right,  I  concur  entirely  in,  the  conclusion  that  has 
been  stated.  We  accept  readily  the  consent  of  the  opponents  of 
this  petition  to  the  grant  of  protection,  which  we  hope  may  be 
effectual ;  but  if  it  is  not  effectual,  that  matter  must  be  dealt  with 
hereafter  as  it  may  be. 


Ex  parte  ANTONINE  DUPAUR. 
In  the  Matter  of  ANTONINE  DUPAUR. 

1852.    June  80.    July  8,  10.    Before  the  Lords  Justicks. 

A  partner  in  a  firm  of  two  solicitors  Teceired  moneys  belonging  to  the  sister  of 
the  other,  for  the  purpose  of  investment,  and  in  a  few  instances  without  any 
specific  security  having  been  arranged.  The  usual  charges  of  an  attorney  or 
solicitor  were  alone  made  upon  the  transactions.  Hdd,  that  this  did  not 
amount  to  trading  as  a  scrivener.* 

Uncontradicted  general  evidence  of  a  course  of  dealing  amounting  to  scrivening 
is  sufficient  to  warrant  an  adjudication  without  proof  of  specific  acts. 

This  was  the  appeal  of  Mr.  Antonine  Dufaur  against  an  adjudi- 
cation finding  him  a  bankrupt  as  a  scrivener.  He  had  carried  on 
business  with  a  Mr.  Blakeney  as  attorneys  and  solicitors,  down  to 
March,  1851,  when  the  partnership  was  dissolved. 

The  material  facts  appear  sufficiently  in  the  judgments. 

Mr.  Swanston  and  Mr.  Bag%hawe  supported  the  appeal. 

>  See  Hannan  v.  Johnson,  2  £11.  &  Bl.  61 ;  8  C.  &  K.  272;  17  Jur.  1096; 
22  L.  J.  Q.  B.  297;  Wilkinson  v\  Candlish.  5  Exch.  91,  97;  LoU  v.  Melville,  3 
Man.  &  6r.  40;  3  Scott  N.  R.  846;  Ex  parte  Gem,  2  Mont.  D.  &  D.  99;  6 
Jur.  683 ;  Ex  parte  Spicer,  8  De  G.  &  S.  601 ;  14  Jur.  80. 
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Mr,  Bacon  and  Mr.  Cooke  opposed  it,  on  behalf  of  creditors  and 
the  assignees. 

•jEt  parte    Bath^(a)  MaUcin  v.  Adam9,(l>)  Ex  parte    *247 
Paterson,  (c)  and  HtUchinson  v.  Q-aseoigne,  (d)  were  re- 
ferred to. 

July  10. 

The  Lord  Justice  Lord  Cbanworth. — In  this  case  the  peti- 
tioner, Mr.  Dufaur,  an  attorney  and  solicitor  of  many  years'  stand- 
ing, was  adjudicated  a  bankrupt  in  May  last,  on  the  petition  of 
Mrs.  Regan  and  Mr.  Fogarty,  creditors  for  a  sum  of  79/. 

He  afterwards  applied  to  the  commissioner  to  reverse  the  adju- 
dication, on  the  ground  that  he  never  was  a  trader,  subject  to  the 
bankrupt  laws.  In  order  to  show  that  he  was  a  trader,  two  of  his 
former  clerks  were  examined  before  the  commissioner,  and  they 
stated  tliat  which,  if  true,  clearly  in  our  judgment  proved  him  to 
have  been,  in  the  language  of  the  last  Bankrupt  Act,  a  person 
using  the  trade  or  profession  of  a  scrivener,  receiving  other  men's 
moneys  into  his  trust  or  custody,  and  so  a  person  within  the  scope 
and  object  of  the  bankrupt  laws.  The  result  of  the  evidence  to 
which  we  have  referred  is,  that  the  sole  or  at  all  events  the  prin- 
cipal business  of  Mr.  Dufaur  was  to  receive  moneys  from  any  per- 
son wishing  to  find  investments,  and  then  to  place  them  out  on 
securities,  as  occasions  might  offer.  On  the  evidence  as  it  stood 
before  the  commissioner,  we  think  that  he  arrived  at  the  only  con- 
clusion it  was  possible  for  him  to  come  to.  For  we  cannot  by  any 
means  yield  to  the  suggestion  made  by  counsel,  that  this  general 
evidence  of  a  course  of  dealing  which  amounts  to  scrivening  is 
insufficient  to  warrant  an  adjudication,  without  proof  of  specific 
acts.  Mr.  Dufaur  did  not  tender  himself  for  examination 
before  *  the  commissioner,  nor  did  he  offer  any  evidence  to  *  248 
contradict  the  examinations  to  which  we  have  referred,  and 
therefore  all  that  the  commissioner  had  to  consider,  was  the  effect 
of  those  examinations.  Mr.  Dufaur  demurred  (so  to  say)  to  the 
effect  of  the  evidence  adduced  against  him,  and  his  demurrer  was 
necessarily  and  properly  overruled. 

Mr.  Dufaur  then  presented  the  present  petition,  complaining  of 
the  decision  of  the  commissioner,  and  the  question  we  have  to 

(a)  Mont.  82.  (c)   1  Rose,  402. 

(&)  2  Rose,  28 ;  2  y.  &  B.  81.  (d)  1  Holt,  507. 
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decide  is,  whether  Mr.  Dufaur  is  entitled  to  have  the  adjudication 
reversed. 

In  the  course  of  the  argument  before  us,  we  at  a  very  early 
stage  of  the  proceedings  expressed  our  regret  that  Mr.  Dufaur  did 
not  request  the  commissioner  to  examine  him  orally  on  the  point 
in  controversy ;  a  course  which  we  are  persuaded  the  commissioner 
would  gladly  and  at  once  have  adopted.  This,  however,  was  not 
done,  and  we  consequently  desired  that  such  an  examination  might 
take  place  before  us.  Mr.  Dufaur  has  accordingly  been  so  exam- 
ined, and  the  question  is,  what  is  the  result  of  his  examination, 
coupled  with  the  other  evidence  ? 

The  point  to  be  established  is,  whether  the  petitioning  creditors 
have  shown  to  our  satisfaction  that  Mr.  Dufaur  was,  in  the  language 
of  the  statute,  a  person  using  the  trade  or  profession  of  a  scrivener, 
receiving  other  men's  moneys  into  his  trust  or  custody. 

The  difficulty  of  deciding  this  and  similar  questions  arises,  as 
has  often  been  pointed  out,  from  the  circumstance  that  the  trade 
or  profession  of  a  scrivener  receiving  other  men's  moneys  into  his 
trust  or  custody,  rarely,  probably  never,  now  exists  as  an 
*  249  independent  trade  *  or  profession.  It  had  become  practi- 
cally united,  in  the  course  of  the  last  two  centuries,  partly 
with  the  business  of  a  banker,  partly  with  the  profession  of  an 
attorney  or  solicitor.  Bankers  are  now  by  an  express  enactment 
made  subject  to  the  bankrupt  laws ;  and  therefore,  in  the  case  of 
a  banker,  it  is  now  immaterial  to  consider  whether  he  is  also  lia- 
ble to  the  bankrupt  laws  as  a  scrivener.  But  with  respect  to 
attorneys  the  case  is  different :  an  attorney  in  his  character  of  attor- 
ney is  certainly  not  liable  to  the  operation  of  those  laws  ;  and  it 
often  therefore  becomes  very  important  to  consider  whether  he  is 
liable  as  a  scrivener;  and  in  all  such  cases  the  question  is,  whether 
he  has  habitually,  and  as  part  of  his  ordinary  means  of  seeking  a 
livelihood,  received  into  His  hands  the  moneys  of  others  in  order  to 
invest  the  same  profitably  for  the  depositor,  looking  for  his  remuner- 
ation either  to  procuration  on  the  advances,  or  to  reward  in  some 
other  mode  for  his  services  in  obtaining  and  making  the  investment. 
The  point  was  fully  considered  in  the  case  of  Ex  parte  Malkin^  re- 
ported first  before  Lord  Eldon,  (a)  when  he  directed  an  issue,  and 
afterwards  in  a  charge  of  Gibbs,  G.  J.,  given  on  the  trial  of  tlie  issue 
and  reported.  (6)    From  these  authorities  the  whole  doctrine  on  this 

(a)  2  Yes.  &  B.  SI.  (h)  8  Camp.  d84 ;  2  Rose,  28. 
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cnbject  is  to  be  collected ;  and  I  ehould  not  feel  mjself  warranted 
in  questioning  the  soundness  of  the  law  as  propounded  in  that 
case,  even  if  I  doubted^  which  I  do  not,  its  accuracy. 

The  only  question  therefore  is,  whether  on  this  view  of  the  law 
it  is  niade  out  that  Mr.  Dufaur  was  a  scrivener,  or,  according  to 
the  designation  contained  in  the  issue  directed  by  Lord  Eldon,  a 
mcHiey-ecriTener,  within  the  meaning  of  the  bankrupt  laws. 

*  The  evidence  does  not  seem  to  us  to  prove  more  than  *  260 
this.  On  various  occasions  in  and  after  the  year  1847  or 
1848,  Mr.  Dufaur  and  his  then  partner,  Mr.  Blakeney,  received 
several  sums  of  money  belonging  to  Mrs.  Brown,  whose  husband 
had  died  in  1847,  and  from  time  to  time  lent  them  on  mortgage 
and  other  securities.  Mr.  Du&ur  and  Mr.  Blakeney  in  all  these 
transactions  made  the  usual  charges  as  attorneys  or  scdicitors,  but 
they  made  no  other  charge.  On  occasion  of  most  of  the  invest- 
ments, the  security  had  been  arranged  before  the  money  came  to 
the  hands  of  Messrs.  Dufaur  &  Blakeney ;  but  on  one  or  two 
occasions  this  was  not  so,  but  the  money  was  in  their  hands,  in 
order  that  they,  or  rather  that  Mr.  Dufaur,  might  look  out  for 
some  eligible  mode  of  investment. 

It  was  stated  in  the  examination  before  the  commissioner,  that 
money  of  other  persons  was  often  placed  in  the  hands  of  Dufaur 
A  Blakeney  in  t^e  same  way  as  that  of  Mrs.  Brown ;  and  the 
same  thing  was,  to  some  extent,  stated  orally  by  Mr.  Dolman,  the 
solicitor  of  the  petitioning  creditors,  and  who  was  formerly  a  clerk 
of  Mr.  Dufaur.  But  no  other  specific  instance  of  such  a  transac- 
tion was  proved ;  and  Mr.  Dufaur,  on  his  oral  examination  before 
us,  stated  positively  that  no  money  (excluding  the  case  of  Mrs. 
Brown)  ever  came  to  his  hands  for  investment,  except  where  the 
security  had  been  abready  prepared  or  agreed  on,  and  when  the 
money,  if  paid  to  him,  or  to  him  and  his  partner,  was  only  so  paid 
in  order  that  it  might  be  handed  over  to'  the  borrower  when  the 
securities  should  be  completed.  In  such  a  case  it  is  obvious  that 
the  money  never  was  in  the  hands  of  the  bankrupt  otherwise  than 
as  an  agent,  for  the  purpose  of  paying  it  over  on  the  proper  occa- 
sion. In  the  absence  of  all  conflicting  evidence  as  to  particular 
instances,  we  give  credit  to  this  testimony  of  Mr. 
*  Dufaur  as  a  correct  representation  of  the  facts,  and  it  *  251 
obviously   follows  that    unless  the    dealings  with    Mrs. 
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Brown's  money  make  Mr.  Dufaur  a  scrivener,  there  is  nothing  to 
fix  on  him  such  a  character. 

We  are  both  of  opinion  that  what  is  proved  as  to  Mrs.  Brown 
does  not  bring  Mr.  Dufanr  within  the  operation  of  the  bankrupt 
laws.  For  in  the  first  place,  Mrs.  Brown  stood  in  a  relation 
towards  the  firm  different  from  that  of  persons  in  general :  she 
was  the  sister  of  Mr.  Blakenej,  and  her  husband  had  formerly 
been  the  partner  of  Mr.  Dufaur.  Oreat  intimacy  naturally  sub- 
sisted between  them,  and  Mrs.  Brown  appears  to  have  very  much 
thrown  herself  on  Mr.  Dufaur  to  do  the  best  he  could  for  her  in 
relation  to  her  pecuniary  affairs.  Under  these  circumstances,  even 
if  in  every  instance  the  investments  made  for  her  had  been  so  made 
out  of  money  left  in  the  hands  of  the  bankrupt  for  the  purpose  of 
being  laid  out  at  his  discretion,  we  should  have  hesitated  before 
coming  to  the  conclusion  that  such  conduct  was  sufficient  to  make 
the  depositee  of  the  money  a  money-scrivener.  Gibbs,  G.  J.,  in  his 
exposition  of  the  law,  says  this :  '^  Nor  if  on  one  or  two  occar 
sions  money  were  deposited  with  him  to  lay  out,  would  that  con- 
stitute him  a  money-scrivener.  He  must  be  carrying  on  generally 
the  business  of  a  money-scrivener.  That  must  be  part  of  his 
known  occupation."  (a)  And  then  he  cites  the  following  passage 
firom  a  judgment  of  Lord  ElDon  in  Sx  parte  PaterBorij  (6)  where 
one  question  was,  whether  the  alleged  bankrupt  was  liable  to  the 
bankrupt  laws  as  a  scrivener.    Lord  Eldon  says :  ^^  Next  as  to  the 

trading  as  scrivener.  That  does  not  depend  upon  the  fact 
*  252   whether  the  bankrupt  *  has  or  has  not  occasionally  done  acts 

which  a  scrivener  peculiarly  and  properly  would  have  done ; 
not  upon  what  he  may  have  done  upon  .one  day  and  what  upon 
another,  but  upon  his  intention  generally  to  get  a  living  by  so 
doing."  Now,  guiding  myself  by  this,  as  I  conceive,  clear  and 
safe  test,  I  have  come  to  the  conclusion  that  the  facts  proved  do 
not  make  out  that  *^  the  business  of  a  money-scrivener  was  part 
of  the  general  occupation  of  Mr.  Dufaur,"  or  that  ^^  he  had  any 
intention  generally  to  get  a  living  by  so  doing." 

The  few  instances  in  which  money  of  Mrs.  Brown's  was  in  his 
hands  for  the  general  purpose  of  enabling  him  to  invest  it  as  he 
might  think  fit,  were  evidently  exceptions  to  the  general  course  of 

(a)  3  Camp.  540.  (5)  1  Bose,  405. 

[196] 


EX  PABTE  DUFAUB.  *  252 

dealing.  They  were  so  few  as  not  to  afford  any  sufficient  evidence 
of  general  intention;  and  even  if  they  had  been  much  more 
numerous,  still  the  relation  of  Mrs.  Brown,  the  depositor,  to  Mr. 
Du&ur  and  his  partner,  was  such  as  to  make  it  unsafe  to  draw 
any  general  conclusion  as  to  what  was  the  course  and  nature  of 
the  dealings  carried  on  or  contemplated  between  Mr.  Dufaur  and 
the  rest  .of  the  world. 

The  conclusion,  therefore,  at  which  we  have  arrived,  on  evidence 
not  before  the  commissioner,  is,  that  Mr.  Dufaur  was  not  a  scrive- 
ner within  the  true  intent  and  meaning  of  the  bankrupt  laws,  and 
so  not  the  fit  object  of  a  petition  for  adjudication ;  and  the  con- 
sequence is,  that  the  adjudication  must  be  set  aside. 

The  view  we  have  thus  taken  makes  it  unnecessary  for  us  to 
express  any  opinion  whether,  in  order  to  bring  an  attorney  within 
the  operation  of  the  bankrupt  laws  as  a  scrivener,  it  must  not  be 
shown  that  he  actually  charged  commission  for  laying  out 
money  as  well  as  fees  *  for  drawing  conveyances,  according  *  258 
to  the  language  attributed  to  Lord  Eldon,  in  a  short  report 
of  MaUdn^B  C<Me  to  be  found  in  a  note  to  Ex  parte  Patersan;  (a) 
or  whether,  according  to  the  report  of  the  charge  of  Gibbs,  C.  J., 
as  given  by  Sir  George  Rose,  in  the  second  volume  of  his  reports,  (() 
if  the  attorney  is  intrusted  with  the  money,  it  matters  not  what 
form  of  charge  he  adopts  for  his  remuneration.  I  think  at,  how- 
ever, clear  that  no  one  can  be  made  a  bankrupt  as  a  money-scrive- 
ner unless  he  has  in  some  way  obtained  or  sought  profit  from 
that  occupation,  whatever  other  business  he  may  have  been  en- 
gaged in. 

Both  parties  desired  .that  we  should  decide  this  question  our- 
selves, without  putting  it  in  a  train  for  legal  investigation,  and  we 
have  therefore  not  considered  the  point  whether,  if  no  such  desire 
had  been  expressed,  we  should  have  thought  it  expedient  to  decide 
the  matter  at  once,  or  to  direct  an  issue,  or  to  leave  the  bankrupt 
to  bring  his  action. 

The  adjudication  will  be  set  aside ;  but  we  shall  give  Mr.  Dufaur 
no  costs,  for  we  feel  a  strong  conviction  that  if  he  had  tendered 
himself  for  examination  to  the  commissioner,  that  learned  person 
would  have  taken  the  same  view  of  the  facts  with  ourselves,  and 
80  that  a  great  deal  of  unnecessary  expense  would  have  been 

(a)  1  Bo06.  406.  (b)  Page  32. 
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ayoided.  We  also  make  it  a  condition  of  our  annulling  the  adju- 
dication,  that  Mr.  Dufaor  shall  bring  no  action  against  the  petition- 
ing creditors,  the  messenger,  or  any  parties  concerned.  Unless 
he  consents  to  this,  the  adjudication  must  stand,  and  Mr.  Dufaur 
be  left  to  his  legal  remedies. 

The  Lord  Justige  Enight  Bruce.  —  Oonsidering.that  the 
*  254  only  possible  objection  to  the  *  validity  of  the  proceedings 
which  this  petition  seeks  to  impeach  is,  that  the  petitioner 
is  not  nor  has  been  a  scrivener  within  the  meaning  of  the  bank* 
rupt  law,  —  considering  also  that  probably  or  certainly  the  peti* 
tioner  is  in  a  state  of  insolvency,  and  that  the  materials  before  the 
learned  commissioner  rendered  his  conclusion  correct,  —  and  con- 
sidering the  manner  in  which  the  petitioner  appears  to  have  been 
conducting  himself,  —  I- was  at  one  time  disposed  not  to  interfere 
in  his  favour,  unless  he  should  establish  himself  by  means  of  an 
action  at  law  not  to  be  legally  a  bankrupt.  Upon  reflection,  how- 
ever, sincerity  obliging  me  to  own  that,  upon  my  view  of  the 
whole  evidence  now  before  us,  the  petitioner  has  not  been  shown 
to  be  or  have  been  a  scrivener  within  the  meaning  of  the  bankrupt 
law,  and  that  I  do  not  see  a  probability  of  any  useful  addition  to 
that  evidence  being  obtained,  I  think  that  the  continuance  of 
a  state  of  bankruptcy  agadnst  him  cannot*be  justified  upon  judicial 
principles^ 

He  can  have  no  costs,  and  he  must  undertake  not  to  bring  any 
action.  I  wish,  by  way  of  explanation,  to  add  that  I  take  the 
law  which  is  to  be  applied  to  the  facts  of  this  case  rather  firom 
decision  than  from  my  own  view  independently  of  decision, — 
a  view  which  would  probably  have  induced  me  to  hold  Mr.  Dufaur 
legally  a  bankrupt.  But  so  to  hold  him  upon  the  evidence  as  it 
exists  would  be,  I  conceive,  to  contradict  not  merely  authority 
worthy  of  great  deference,  and  of  great  weight,  but  authority  by 
which  I  ought  to  consider  myself  bound. 
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*  Ex  parte  TROUkS  STEPHEN  CURTIES.^        *  255 

In  tiie  Matter  of  THOMAS  STEPHEN  CURTIES,  a  Bankrupt. 
1852.    Jvly  17,  21,  22.    Before  the  Lords  Justices. 

Where  a  banknipt,  who  stopped  pajrment  on  a  Monday,  had  on  the  preyious 
Saturday  made  purchases  of  goods,  heid^  that  upon  his  application  for  his 
certificate,  it  was  incumbent  upon  him  satisfactorily  to  explain  the  circum- 
stance ;  and,  upon  his  giving  an  explanation  which  was  incredible ;  and  upon 
it  appearing  that  he  had  twice  before  compounded  with  his  creditors,  and  on 
this  occasion  wished  to  effect  a  third  composition  for  lis,  in  the  pound,  his 
assets  being  sufficient  to  pay  I2s.  in  the  pound ;  and  upon  it  fyrther  appearing 
that  he  had  made  fictitious  entries  in  his  books,  hddf  that  his  certificate  had 
been  properly  refused.* 

Edd^  also,  that  the  question  in  such  a  case  is  not  so  much  one  of  punishment  as 
one  of  immunity,  the  question  being,  whether  a*trader  who  has  so  conducted 
himself  shall  be  permitted  to  resume  trading  without  paying  his  creditors. 

This  was  an  appeal  of  the  bankrupt  from  the  refusal  of  his 
ceriaficate. 

The  bankrupt  had  carried  on  business  originally  as  a  linen-draper, 
but  afterwards  as  a  wholesale  cheese-monger.  The  particulars  of 
his  conduct  are  sufficiently  stated  in  the  judgment. 

J&.  Swanatan  and  Mr.'  Roxburgh  supported  the  appeal. 

Mr,  MaltnSj  Mr,  Baglei/,  and  Mr.  Bury^  opposed*  it,  on  behalf 
of  the  assignees. 

Mr.  Swanaton  was  heard  in  reply. 

The  Loed  Justice  Knight  Bbuce.  —  This  is  a  case  of  certificate 
arising  necessarily  on  one  or  more  of  the  sections  of  the  Act 
consolidating  the  law  of  bankruptcy,  of  which,  without  entering 
into  the  201st  and  256th  sections,  it  will  be  sufficient  to 
refer  to  the  *  198th,  directing  that  the  Court, "  having  *  256 
regard  to  the  conformity  of  the  bankrupt  to  the  law  of  bank- 
ruptcy, and  to  his  conduct  as  a  trader  before  as  well  as  after  his 
bankruptcy,  and  whether  the  allowance  of  such  certificate  be 

'  S.  C,  21  L.  J.  Bank.  63.    ^ 

'  S.  P.,  Ex  parU  Holiingworth,  4  De  6.  &  S.  44 ;  15  Jur.  914 ;  2  L.  J. 
Bank.  IS. 
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opposed  by  any  creditor  or  not,  shall  judge  of  any  objection 
against  allowing  such  certificate,  and  either  find  the  bankrupt 
entitled  thereto,  and  allow  the  same,  or  refuse  or  suspend  the 
allowance  thereof,  or  annex  such  conditions  thereto  as  the  justice 
of  the  case  may  require."  The  discretion  thus  reposed  in  the 
Court  which  has  to  judge  upon  the  matter  is  (as  Mr.  Swanston 
truly  says)  not  an  unlimited  discretion,  but  a  discretion  to  be 
exercised  on  judicial  grounds  with  reference  to  the  particular 
nature  and  circumstances  of  each  case ;  and  perhaps,  above  all, 
the  Court's  discretion  is  to  be  regulated,  if  not  restricted,  by 
regard  to  the  conduct  of  the  bankrupt  as  a  trader  before  as  well 
as  after  his  bankruptcy.  The  question  before  us  is,  whether, 
having  regard  to  the  conduct  of  the  bankrupt  as  a  trader  before 
as  well  as  after  his  bankruptcy,  it  is  or  is  not  fit  that  he  should  re- 
ceive from  this  Court  ^  passport  (so  to  speak)  into  the  world  of 
commerce,  enabling  him  to  recommence  operations  as  a  trader 
before  fiilfiUing  the  condition  of  paying  the  debts  now  due  from 
him. 

•  The  conduct  of  the  bankrupt  as  a  trader  has  been  impeached  on 
several  grounds :  first,  that  when  he  was  about  suspending  his 
payments,  was  intending  stoppage  and  composition  with  his  credit- 
ors on  the  morning  of  the  27th  of  October,  he  had  on  the  preceding 
Saturday  purchased  goods  of  tradesmen,  for  which  he  did  not  pay 
and  has  never  paid ;  and  it  is  contended  that  his  purchase  of  these 
goods  on  the  Saturday,  followed  by  the  almost  immediate  sto{H 
page  on  the  forenoon  of  the  Monday,  was  conduct  unfair,  uu- 

tradesmanlike,  and  disreputable.    Primd  facie  it  was  so, 

*  257    and  it  lies  on  the  bankrupt  to  *  explain  such  a  stato  of 

things.  He  says  that  although  within  less  than  twenty- 
four  hours  in  one  sense,  and  forty-eight  hours  in  every  sense,  after 
the  purchases,  he  proceeded  to  efiect  a  composition,  yet  he  intended 
on  Saturday  nothing  of  the  kind ;  that  he  bought  the  goods  in 
the  ordinary  course  of  business,  and  that  he  intended  to  continue 
his  trade ;  but  that  on  Monday  morning,  so  early  as  nine  o'clock, 
he  received  an  invoice  of  one  parcel  of  the  goods  from  one  of  the 
tradesmen  whom  he  has  thus  used,  which,  by  the  deduction  of 
discount,  showed  that  the  tradesman  expected  immediate  pay- 
ment. The  invoice  appears  not  to  have  been  accompanied  by  a 
letter,  but  the  bankrupt  inferred,  as  he  says,  that  no  fi^ther  sup- 
plies were  to  be  expected  from  that  quarter  without  immediate 
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payment.  In  this  instance  there  was  no  demand  of  payment,  no 
pressure  either  for  that  or  a  much  larger  sum  due  from  him  to  the 
same  creditor  on  another  account.  The  amount  of  the  invoice 
was  under  281.  j  but  he  says  that  it  had  such  an  effect  upon  him, 
as  indicating  an  intention  of  this  particular  creditor  not  to  deal 
any  longer  on  credit,  and,  moreover,  that  he  was  so  short  of  sup- 
plies, and  that  his  trade  so  much  depended  on  this  tradesman, 
that  the  receipt  of  the  invoice  induced  him  to  resolve  at  once  to 
come  to  a  stoppage.  Now  certainly  this  is  a  most  extraordinary 
statement,  and  one,  though  not  absolutely  impossible  to  be  true, 
yet  so  improbable  that  it  requires  a  very  great  stretch  of  credulity 
to  believe  it.  It  is  curious,  too,  that  in  his  position  he  should 
have  desired  to  stop  payment  or  compound  with  his  creditors,  for 
it  is  plain  he  had  the  means  of  paying  at  least  12«.  in  the 
pound  ;  indeed,  he  shortly  afterwards  o^ered  to  pay  ll9^  in  the 
pound.  The  whole  affair  wears  a  most  mysterious  aspect,  for 
which  one  cannot  account  without  resorting  to  the  early  history 
of  this  gentleman.  It  appears  that  in  1881,  being  then 
*  a  linen-draper,  or  recent^  an  apprentice  to  a  linen-draper,  *  258 
at  Worthing,  and  just  out  of  his  time,  he  married  a  lady 
of  some  fortune,  in  his  own  rank  of  life.  The  fortune  which  she 
had  appears  to  have  been  something  less  than  lOOOZ.,  but  more 
than  800/.,  a  good  fortune  for  his  rank  in  life.  Of  this  a  sum  of 
5002.  was  settled  strictly,  and  is  not  now  in  question.  There  was 
no  other  settlement,  and  the  rest  of  the  fortune  came  into  the 
bankrupt's  possession ;  but  he  says  that  though  there  was  a  formal 
deed  of  settlement  only  as  to  5002.,  there  was  some  further  agree- 
ment or  understanding  between  him  and  his  wife,  that  he  was  to 
be  a  debtor  for  the  fortune  beyond  the  5002.  Whether  that  is  to 
be  believed  depends  on  the  circumstances  of  the  case  and  his  con- 
duct. He  appears  on  this  occasion,  with  the  aid  of  his  wife's 
fortune,  to  have  changed  his  line  of  trade,  and  to  have  taken  to 
the  bacon  and  cheese  trade,  in  which  he  was  not  long  outwardly 
prosperous,  for  in  1836  he  stopped  payment,  and  paid  10a.  in  the 
pound.  That  was  the  conclusion  of  the  first  cycle  of  his  trading 
existence.  Afterwards  he  went  on  for  some  years  without  enter- 
ing into  any  composition,  but  in  1847  he  came  to  a  second  compo- 
sition, and  paid  9s.  in  the  pound.  The  ensuing  period  of  trade  is 
not  so  long,  because  the  time  for  the  third  composition  appears 
to  have  arrived  in  the  autumn  of  1851.    Now,  looking  back  to 
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tii68e  facts,  to  which  others  might  be  added,  some  light  dawns 
upon  the  otherwise  mfsterions  circumstance  of  a  man  in  his 
position,  with  regard  to  property,  desiring  to  stop  business  and 
compound  with  his  creditors.  I  have  endeavoured  to  the  utmost 
to  account  satisfactorily  to  my  own  mind  for  his  conduct  with 
respect  to  this  third  composition.  I  have  failed  in  the  attempt,  and 
I  regret  to  say  that  I  am  unable  to  give  credit  to  the  reasons 
which  he  assigns. 

*  259       *  This  is  not  all.    He  did  not  at  this  stage  contemplate 

bankruptcy ;  he  intended  to  effect  his  object  (whatever  that 
was)  by  a  composition,  but  his  creditors  not  wishing  to  accept  Us. 
in  the  pound,  he  was  made  bankrupt,  and  his  books  and  docor 
ments  have  undergone  an  adverse  inspection.  From  the  ledger 
he  seems  to  have  abstracted  four  pages,  or  two  leaves ;  these  he 
says  were  taken  out  by  himself.  The  knife  also  has  been  in  use 
at  more  than  one  place  in  the  book,  and  must  be  taken  to  have 
been  so  used  by  himself ;  but  what  makes  the  matter  the  subject 
of  graver  consideration  is,  that  the  abstracted  leaves  and  the 
erasures  are  all  accompanied  by  suspicious  accounts  in  the  same 
book,  to  which  I  must  now  advert.  The  book  contains  at  least 
four  fictitious  accounts ;  that  is,  they  are  accounts  headed  with 
names  of  persons  with  whom  he  had  had  no  dealing.  This  is  not 
denied,  but  the  allegation  upon  his  part  is,  that  the  transactions 
were  real  and  fair,  though  ascribed  to  names  to  which  they  did 
not  belong,  and  his  explanation  is,  that  this  form  of  account  was 
merely  adopted  because  he  did  not  desire  his  clerks  to  know  what 
his  affairs  were. 

One  of  the  accounts  is  ascribed  to  a  person  of  the  name  of 
Payne,  making  Payne  a  creditor  to  the  extent  of  2002.  That  is 
admitted  to  be  fictitious  in  every  sense ;  but  the  bankrupt  explains 
it  thus :  ^'  I  say  that  previously  to  the  10th  day  of  January,  1848, 
I  had  saved  200Z.  from  the  sale  of  bacon  wrappers,  empty  hogs- 
heads, and  preferences  on  composition  with  my  creditors,  which 
I  had  kept  apart  from  my  business  as  a  private  fund,  but  then 
wantii^  the  amount  in  my  business,  I  entered  the  same  in  my 
books  under  the  head  of  John  Payne."  The  phrase  ^^  preferences 
on  compositions,"  is  one  which  I  never  before  heard.    Of  the 

other  three  accounts,  one  is  a  closed  account,  entered  in 

*  260    *  the  name  of  Maria  Curties,  the  mother  of  the  bankrupt. 

Of  the  other  two,  being  open  accounts,  one  is  with  Mr. 
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Webberley,  the  brother-in-law  of  the  bankrapt,  the  other  with  Mr. 
Pointon,  his  cousin.  These  three  accounts  are  all  of  them  ficti- 
tious in  point  of  names,  but  he  sajs  they  were  honest  accounts, 
thus  entered  for  the  purpose  of  concealment  from  his  clerks,  and 
he  says  that  the  money  all  belonged  to  his  wife.  There  is  no 
pretence  for  saying  that  it  belonged  to  her  for  her  separate  use  ; 
bat  it  is  said  by  Mr.  Stvanston,  and  said  truly,  that  the  bankrupt 
and  his  wife  may  have  so  considered  it,  and  that  this  would 
remove  any  imputation  of  dishonest  intention.  Let  us  see  how 
the  case  stands  in  this  respect.  The  sum  of  4002.  seems  the  ut- 
most that  could  have  been  thus  received.  The  sums  carried  to 
the  two  accounts  with  Webberley  and  Pointon  amount  to  1100/. 
Now  ttiat  certainly  is  a  great  amount  of  accimiulation  on  3502.  or 
4002.,  the  remainder  of  her  fortune  not  in  settlement.  This  is 
attempted  to  be  accounted  for  by  the  interest  on  the  5002.,  and 
upon  other  money  accrued  due  in  her  right,  and  by  her  savings 
from  the  expenses  of  the  household  which  (it  is  no  more  than 
justice  to  say)  appears  to  have  been  conducted  with  sufficient 
economy  as  far  as  our  information  goes.  It  is,  however,  impos- 
rable  that  a  history  of  this  description  should  be  presented  to  the 
mind  of  any  reasonable  being,  conversant  with  the  affairs  of  man- 
kind, without  explanation  being  required.  I  agree  that  the 
improbable  is  not  always  the  untrue,  and  I  agree  that  innocent 
men  have  been  convicted  on  circumstantial  evidence,  apparently 
satisfactory,  but  which  has  afterwards  been  found  to  have  led  to  an 
erroneous  conclusion.  Still,  in  human  affairs,  those  who  have  to 
determine  on  questions  of  fact,  must  found  their  judgment  on  the 
credibility  of  evidence,  must  form  the  best  judgment  which 
they  can,  such  questions  *  being  imsusceptible  of  mathe-  *  261 
matical  demonstration.  They  cannot  decline  to  act  by 
reason  of  the  chance  of  error  incident  to  the  subject. 

Viewing  the  case  in  that  way,  I  am  unable  to  come  to  the  con- 
chision  that  this  history  is  credible :  I  do  not  think  it  so. 

The  matter  does  not  rest  here.  This  tradesman,  when  he  re- 
solved on  stoppage  and  composition,  employed  an  accountant 
named  Olover  to  make  up  his  books.  In  the  course  of  the  com- 
munications which  passed  between  Glover  and  himself,  it  appears 
that  these  accounts  struck  Olover  as  something  unusual,  but  it 
does  not  appear  that  the  bankrupt  then  explained  to  him  that  the 
accounts  to  which  I  have  referred  were  fictitious.    On  the  con- 
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trarj,  be  led  Mr.  Olover  to  believe  that  tbey  were  true  and  bonest 
accounts  witb  real  persons. 

Tbe  matter  does  not  even. thus  end.  There  appeared  in  the 
account  under  the  name  of  Webberlej,  on  the  27tii  of  October, 
1851,  a  check  debited  to  Webberley  in  part  payment  of  the  appar- 
ent debt  due  to  him.  This  date  naturally  struck  the  accountant 
as  being  on  the  day  of  the  stoppage,  and  he  remonstrated.  The 
bankrupt,  however,  for  a  time  maintained  its  propriety,  and  in- 
sisted that  it  ought  to  stand,  but  ultimately  gave  way.  On  the 
27th  of  October,  when  he  had  resolved  on  stoppage,  he  drew  a 
check  in  the  name  of  Webberley  and  dated  it  on  the  preceding 
Friday,  and  when  questioned,  was  unable  to  give  a  reason  why  the 
name  of  Webberley  was  placed  on  the  check,  or  why  it  was  so  dated. 

Other  circumstances  might  be  noticed ;  but  without  laying  stress 
on  more  minute  facts,  I  find  those  which  I  have  already 
*  262  mentioned  before  me,  and  I  am  asked,  in  *  the  exercise  of 
the  judicial  discretion  of  a  tribunal,  having  to  a  certain 
extent  the  judicial  administration  of  the  affairs  of  commerce,  to 
give  the  passport  of  such  a  tribunal  to  this  man,  to  enable  him  to 
enter  again  into  trade.  I  am  surprised  that  the  application  should 
have  been  made  to  a  Court  of  justice,  with  the  sanction  of  any 
disinterested  adviser,  conversant  with  the  facts  of  the  case.  It  is 
a  demand  without  a  pretext ;  it  is  a  demand  without  colour,  and 
I  do  not  recollect  a  case  where  a  certificate  has  been  asked  in 
which  there  were  more  plain,  palpable,  and  irresistible  grounds 
for  refusal.  For  my  part,  and  so  far  as  my  judgment  is  con- 
cerned, I  dismiss  the  petition,  refuse  the  certificate,  and  refuse  any 
protection  whatever. 

The  Lord  Justice  Lord  Oranworth. — I  entirely  concur  in  the 
conclusion  at  which  my  learned  brother  has  arrived.  It  would  be 
a  waste  of  time  to  point  out  all  the  various  conclusive  evidences 
of  untruth  in  the  statements  which  have  been  made.  The  story 
appears  to  me  utterly  incredible.  The  question  is  not  as  to  the 
proper  quantity  of  punishment  to  be  inflicted  upon  the  bankrupt, 
but  whether  this  Court  ought  to  sanction  the  re-entry  of  the  bank- 
rupt into  business,  without  his  having  previously  paid  his  debts  in 
full.  The  petition  must  be  dismissed,  and  with  costs,  and  all  pro- 
tection be  refused.  The  respondent's  costs,  so  far  as  they  are  not 
obtained  from  the  bankrupt,  must  come  out  of  the  estate. 
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"^  Hz  parte  GEORGE  STANER.  *268 

In  the  Matter  of  GEORGE  STANER,  a  Bankrupt. 

1852.    July  24.    Before  the  Lords  Jusncxs. 

A  trader  wlio  obtaiiu  monej  on  fabe  pretenoee,  though  not  in  the  course  of  hia 
trade,  hetd^  to  have  misconducted  himself  as  a  trader  with  reference  to  his 
certificate.' 

Misconduct  as  a  trader  before  the  12  ft  13  Yiet.  c.  106  came  into  operation  may 
be  properly  regarded  upon  an  application  for  a  certificate  under  that  Act. 

This  waa  the  appeal  of  a  bankrupt  from  the  refusal  of  his  cer- 
tificate by  Mr.  Commissioner  Holroyd.  The  bankrupt  carried  on 
business  at  Margate  as  a  baker.  On  the  hearing  of  his  application 
for  his  certificate,  an  opposing  creditor  named  Jay  stated  that  the 
bankrupt  obtained  450/.  from  him  on  pretence  that  it  was  to  be 
laid  out  on  mortgage,  whereas  in  truth  no  mortgage  had  ever  been 
in  contemplation.  The  bankrupt  had  also  borrowed  a  sum  of  200/. 
firom  a  Mrs.  Fife  under  similar  circumstances.  The  particulars  of 
these  transactions  are  stated  in  the  judgment  of  the  Lord  -Justice 
Lord  Cbanwobth. 

Mr.  Cooke  J  in  support  of  the  appeal.  —  Assuming  the  allegation 
of  the  opposing  creditor  to  be  true,  the  conduct  of  the  bankrupt 
would  not  have  been  conduct  as  a  trader  ^'  within  the  meaning  of 
the  Act."  JEx  parte  Wakefield  (a)  and  JEx  parte  Spicer.  (b) 
Moreoyer,  according  to  the  allegation,  the  transactions  in  question 
took  place  before  the  new  statute  came  into  operation.  There  are 
no  words  in  the  Act  directing  that  it  shall  operate  retrospectively, 
80  as  to  render  a  past  act  an  offence  within  the  meaning  of  the 
256th  section.  Lidependently  of  these  considerations,  the  fraud 
is  altogether  displaced  by  the  evidence  in  the  case. 

Mr.  Jay  and  a  daughter  of  Mrs.  Fife  were  examined  before  the 
Crourt  orally,  as  wa6  also  the  bankrupt. 

(a)  4DeG.  &S.  18.  (&)  8  De  6.  &  S.  601. 

*  See  Ex  parte  Simond,  3  Jur.  N.  S.  424 ;  26  L.  J.  Bank.  49 ;  Hx  parte 
DobBon,  6  De  6.,  M.  &  6.  781 ;  2  Jur.  N.  S.  29 ;  Ex  parte  Lawrence,  7  Jur. 
N.  S.  1218;  30  L.  J.  Bank.  33;  10  W.  R.  22;  ExpaHe  Brown,  3  De  G.  &  J. 
869.  Such  misconduct  is  held  to  be  no  ground  for  refusing  a  discharge  under 
tbe  United  States  Bankrupt  Law.  Ex  parte  Martyn,  ante,  225,  note  (1)  and 
cited. 
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*  264       *  Mr.  Bac<m  and  Mr.  Bagley^  for  the  opposing  creditors, 

and 

Mr,  J.  T.  Woodj  for  the  assignees,  were  not  called  upon. 

The  Lord  Justice  Lord  Oranworth.  —  This  is  another  of  those 
distressing  cases  with  which  we  have  to  deal.  It  is  an  appeal 
from  the  decision  of  the  commissioner,  upon  an  application  for  a 
certificate,  which  he  thought  it  his  duty  to  refuse.  I  think  the 
commissioner's  decision  right  on  several  grounds.  In  the  first 
place,  before  the  bankrupt  can  ask  for  a  certificate,  he  must  have 
conformed  to  the  bankrupt  law  since  his  bankruptcy;  he  must 
have  stated  the  truth  and  the  whole  truth  respecting  his  estate, 
and  I  do  not  shrink  from  saying  that  here  he  has  not  done  so.  I 
do  not  believe  the  statement  which  he  has  made. 

There  were  two  transactions  relative  to  loans. brought  in  ques- 
tion. The  first  was  that  of  Mr.  Jay.  Mr.  Jay  says  that  he  ad* 
vanced  his  money  to  Staner  originally  on  an  undertaking  that  it 
should  be  invested  on  security ;  he  says  that,  in  a  letter  which  is 
now  lost,  Staner  told  him  that  it  was  to  be  invested  on  a  mortgage 
of  an  estate  of  a  Mr.  Petley,  but  that  after  many  inquiries  made 
by  him,  and  many  excuses  made  by  Staner,  the  latter  called  on 
Mr.  Jay,  and  told  him  the  mortgage  was  at  length  completed,  but 
he  added  that  it  was  taken  for  700/.  or  more,  and  that  as  he  (the 
bankrupt)  had  advanced  the  greater  proportion  of  the  money,  he 
would  retain  the  mortgage  in  his  own  hands,  and  give  Mr.  Jay  a 
security  on  his  own  property,  to  which  Mr.  Jay,  it  is  said,  acceded. 
It  is  immaterial  to  consider  whether  that  did  or  did  not  absolve 
the  bankrupt  from  the  former  engagement.    But  ttie  pur- 

*  265    pose  for  which  I  wish  *  to  consider  it  is  this :  What  was 

the  true  transaction  ?  If  what  the  bankrupt  has  stated  to 
be  the  true  transaction  is  not  so,  then  he  has  been  deliberately 
stating  what  he  knew  to  be  untrue.  Mr.  Jay  says  it  was  a  con- 
tract for  a  mortgage  for  Mr.  Petley.  The  bankrupt  says  it  was  a 
loan  to  him  on  his  promissory  note.  Looking*  at  the  docnments, 
which  statement  do  they  bear  out  ? 

[His  Lordship  adverted  to  the  evidence  on  this  point,  and  read 
the  following  passage  from  a  letter  of  the  bankrupt  to  Mr.  Jay :] 
"  I  take  it  for  granted  you  will  have  the  money  on  Friday.  The 
security,  you  may  rest  assured,  is  of  the  most  desirable  character, 
or  you  should  not  have  the  investment.  Leave  that  to  me." 
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[EBs  Lordship  then  contmned :]  Now  these  are  terms  utterly  irrec- 
oncilable with  the  notion  that  he  was  borrowing  the  money  merely 
on  his  own  personal  security.  Upon  the  whole  eyidence  I  come 
to  the  conclusion  that  Jay  is  a  person  to  be  beliered,  and  that  the 
bankrupt  is  to  be  disbelieved. 

If  the  case  rested  on  the  CTidence  of  Jay  alone,  I  should  have 
come  to  the  conclusion  that  the  bankrupt  had  wilfully  intended  to 
deceive  his  assignees,  and  the  parties  interested  in  his  estate,  and 
had  not  conformed  to  the  bankrupt  laws.  But  the  case  does  not 
rest  here:  another  transaction,  of  a  similar  character  to  the 
former,  took  place  between  the  bankrupt  and  a  Mrs.  Fife ;  and  in 
tiiis  instance  also  we  have  had  the  advantage  of  seeing  the  de- 
meanor and  hearing  the  statement  of  Miss  Fife  and  the  bankrupt, 
and  we  have  have  had  the  affidavit  of  her  mother,  Mrs.  Fife,  who 
cannot  be  examined  here  orally,  on  account  of  her  illness.  The 
bankrupt,  who  knows  the  evidence  which  she  gave  before  the 
conunissioners,  and  is  probably  aware  that  her  cross-exam- 
ination *  would  not  be  favourable  to  him,  did  not  wish  that  *  266 
the  matter  should  be  delayed  on  that  account.  Now,  what 
is  the  account  given  by  the  mother  in  her  affidavit  and  in  a  very 
straightforward  manner  by  the  young  woman  here  to-day  ?  Mrs. 
Fife  had  lost  her  husband,  who  died  in  1849,  leaving  a  little 
money,  about  200Z.,  in  the  house.  Staner  had  known  the  husband 
at  Margate,  and  took,  or  professed  to  .take,  some  interest  in  him 
and  his  fitmily ;  and  the  widow  and  her  daughter  supposed  him  to 
be  their  only  friend.  He  tendered  his  advice  to  them,  and  ap- 
pointed to  meet  them  at  the  London  terminus  of  the  Blackwall 
Railway.  They  went,  and  Staner  asked  them  in  what  circum- 
stances they  were  left,  and  was  told  that  they  had  200/.,  and  that 
was  more  money  than  they  liked  to  have  in  the  house.  He  said 
that  it  was  imlucky  he  had  not  known  sooner,  as  he  could  have 
got  it  invested ;  that  a  Mr.  Powell,  of  Quex  Park,  was  just  dead, 
tiiat  the  Collinses  were  therefore  in  want  of  money,  and  that  he 
could  have  got  5/.  per  cent.  He  asked  them  how  long  it  would 
take  them  to  get  the  money,  as  perhaps  it  was  not  too  late.  He 
then  promised  to  wait  while  they  went  for  the  money,  and  in  the 
mean  time  to  see  if  he  could  manage  the  matter.  They  went  and 
got  the  money,  and  on  their  returning  with  it,  he  said  he  had  seen 
the  party  and  was  happy  to  say  it  was  not  too  late,  and  that  he 
could  put  the  money  to  work  directly.    Then,  relying  upon  him 

[  207  ] 


*  266  CASES  IN  CHANGEBT. 

and  his  friendshipy  they  put  their  aU  into  his  hands ;  he  took  it 
and  went  away. 

The  bankrupt  denies  all  this,  and  that  there  was  to  be  any 
security,  except  his  own  personal  security.    It  is  utterly  incredible 
that  the  story  told  by  the  daughter  of  Mrs.  Fife  can  be  an  inven- 
tion ;  and  it  is  strongly  corroborated  by  the  mode  in  which 

*  267    the  bankrupt  himself  *  has  answered  the  questions  put  to 

him  regarding  it.  At  first  he  said  he  did  not  recollect  it. 
Now  he  must  have  recollected  it  if  it  had  occurred,  and  if  it  had 
been  untrue  he  would  at  once  have  contradicted  it.  When  pressed 
with  further  questions,  he  seemed  to  feel  his  position,  and  then  he 
denied  the  story  to  be  true.  We  have  the  duty  cast  upon  us,  in 
this  case,  of  saying  whether  we  disbelieve  this  young  woman, 
supported  as  she  is  by  the  affidavit  of  her  mother  (too  ill  to  be 
examined),  or  pay  no  attention  to  the  oath  of  -the  bankrupt.  I 
have  no  hesitation  in  saying  that,  in  my  opinion,  the  bankrupt  has 
told  a  deliberate  and  intentional  falsehood,  and  that  on  that  ground 
alone  the  certificate  has  been  most  properly  refused  him. 

The  Lord  Justice  Enight  Bruce. — The  agreement  of  Lord 
Cranworth,  with  the  decision  of  the  learned  commissioner,  would 
be  an  affirmance  of  it,  whatever  might  be  my  own  opinion.  I 
think  it  right,  however,  not  to  abstain  from  stating  what  my 
opinion  is.  First,  as  to  the  law.  It  has  been  suggested,  by  Mr. 
Cookej  that  even  if  the  case  set  up  by  the  opposing  creditors  were 
made  out,  it  does  not  fall  within  the  256th  section  of  the  Bankrupt 
Act  of  1849,  because  the  particular  facts  occurred  before  that 
statute.  For  this  no  decision  was  cited ;  and  considering  the 
learning  and  experience  of  Mr.  Cookcj  I  think  I  may  take  it  that 
none  exists  ;  and  I  state  my  opinion  to  be,  that  if  this  case  comes 
otherwise  within  the  Act  of  Parliament,  it  is  not  the  less  so 
because  the  conduct  complained  of  took  place  before  the  passing 
of  the  statute. 

Another  observation  made  was,  that  the  debt  was  not 

*  268    fraudulently  contracted  by  the  bankrupt  in  his  trade,  *  and 

that,  therefore,  it  was  not  conduct  in  a  trader  within  the 
meaning  of  the  Bankrupt  Act,  and  for  this  my  decision  in  Wake- 
fielcPs  Case  (a)  was  referred  to  and  relied  upon.    My  impression  is 

(a)  4  De  6.  &  8. 18. 
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different  as  to  the  effect  of  that  case ;  I  think  that  conduct  of  a 
trader,  showing  him  to  be  unworthy  of  that  degree  of  estimation 
which  ought  to  belong  to  one  engaged  in  the  transactions  of  com- 
merce, or  indeed  in  any  other  transactions  of  life,  may  be  conduct 
within  the  Act — though  not  conduct  actually  in  trade.  If  in 
Wakefield's  Case  (a)  I  said  any  thing  contrary  to  this,  I  was  wrong ; 
but  I  do  not  think  that  I  did. 

So  far  as  to  the  law.  There  are  two  acts  of  the  bankrupt  im- 
peached. How  the  matter  would  have  stood  if  Jay's  case  had 
been  the  only  one  against  the  bankrupt,  I  will  not  give  an  opinion, 
because  it  is  not  necessary ;  but  I  am  satisfied  on  the  evidence,  so 
far  as  any  one  can  be  satisfied  on  the  comparison  of  ^  conflict  of 
testimony  by  adverse  witnesses,  that  the  money  of  Mrs.  Fife  was 
obtained  from  her  unfairly,  improperly,  fraudulently.  A  state  of 
things  was  represented  to  the  two  ladies  which  did  not  exist ;  they 
were  ignorant  (I  do  not  use  the  t^rm  in  an  offensive  sense)  and 
helpless  women,  whom  tiiis  tradesman,  who  professed  to  be  their 
fiiend,  ought  to  have  assisted,  advised,  and  supported,  and  if  he 
saw  them  about  to  commit  an  act  of  imprudence,  he  ought  to  have 
prevented  them ;  at  all  events,  he  ought  to  have  told  them  the  truth. 
He  allowed  them,  however,  and  caused  them  to  part  with  their 
money  under  a  mistake  and  misapprehension  wilfully  created  by 
hhnself  for  his  own  selfish  purposes.  I  come  to  the  con- 
clusion, upon  the  evidence,  that  the  bankrupt  contracted  *  a  *  269 
debt  with  Mrs.  Fife  by  fraud  and  on  false  pretences.  Con- 
sidering that  I  come  to  that  conclusion,  and  considering  the  256th 
section  of  the  Bankrupt  Act,  I  am  to  ask  myself  whether  a  man 
capable  of  committing  this  single  act  as  to  these  women,  is  worthy 
to  receive  what  I  have  called  a  passport  to  enter  into  trade  again 
without  paying  his  debts  ?  I  am  of  opinion  that  he  is  not ;  and 
on  the  ground  of  his  conduct  to  these  helpless  women  alone  I 
refuse  him  his  certificate. 

Let  the  petition  be  dismissed,  and  the  costs  of  the  assignees  and 
opposing  creditors  come  out  of  the  estate. 

(a)  4  De  G.  &  S.  18. 
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Hn  paHe  SIDNEY  SHERLOCK. 

In  the  Matter  of  SIDNEY  SHERLOCK,  a  Bankrupt. 

1852.    July  28.    Before  the  Lords  Justicbs. 

The  Commiflsioners  may  appoint  a  sitting  to  consider  the  propriety  of  granting 
a  bankrupt's  certificate,  without  any  application  on  the  part  of  the  bankrupt. 

This  was  the  appeal  of  the  bankrupt  from  the  refusal  of  his 
certificate  hj  Mr.  Commissioner  Stevenson.  One  ground  of  the 
appeal  was,  that  the  commissioner  had  no  jurisdiction  to  appoint  a 
sitting  on  the  subject  of  the  grant  of  the  certificate  without  an 
application  on  the  part  of  the  bankrupt,  which  had  not  been  made 
in  the  present  case. 

The  bankrupt  had  carried  on  business  at  Liverpool  as  a  wine- 
merchant.  The  adjudication  took  place  on  the  10th  of  October, 
1851.  After  the  bankrupt  had  passed  his  last  examination,  the 
commissioner  appointed  a  public  sitting  for  the  allowance  of  the 
certificate.  The  bankrupt  had  made  no  application  for 
*  270  such  sitting,  and  *  on  the  contrary  had  protested  against 
any  being  appointed,  and  he  now  stated  by  his  petition 
and  affidavit,  that  he  was  not  then  nor  i^ow  ready  to  enter  into 
the  question  of  his  certificate. 

Mr.  Swanston  and  Mr,  Menshaw^  in  support  of  the  appeal.  — - 
Although  the  198th  section  of  the  Bankrupt  Law  Consolidation 
Act,  1849,  does  not  say  any  thing  of  an  application  on  the  part 
of  the  bankrupt,  it  assumes  the  application  to  be  made '  by  him, 
for  it  requires  notice  to  be  given  to  the  solicitor  of  the  assignees, 
and  assignees,  and  that  creditors  shall  give  to  the  registrar  three 
days'  notice  of  their  intention  to  oppose,  but  nothing  is  said  about 
notice  being  given  to  the  bankrupt.  As  he  is  the  person  most 
interested  in  the  proceeding,  the  inference  is  irresistible  that  the 
bankrupt  was  intended  to  be  the  applicant. 

[The  Lord  Justice  Benight  Bbuce.  —  The  89th  section  of  6  & 

6  Vict.  c.  122,  provided  that  it  should  be  lawful  for  the  Court 

authorized  to  act  in  the  prosecution  of  any  fiat  in  bankruptcy 

already  issued  or  thereafter  to  be  issued,  on  the  *  application  of 
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Qie  bankmpt  named  in  such  fiat,  to  appoint  a  public  sitting  for 
the  allowance  of  his  certificate  ;  it  then  continues  in  terms  siinilar 
to  those  of  the  present  enactment.  Does  not  the  omission  of  the 
words  ''  on  the  application  of  the  bankrupt/'  in  the  present  Act, 
seem  to  be  designed  7  ] 

The  provisions,  being  in  pari  materidj  must  be  taken  not  to  dif- 
fer in  this,  respect,  there  being  no  express  words  indicating  an 
intention  so  to  alter  the  law.  Justice  to  the  bankrupt  re- 
quires that  he  should  be  able  *  to  select  his  own  time  for  *  271 
the  consideration  of  his  certificate.  It  is  no  hardship  to  the 
creditors  that  it  should  be  deferred,  because  by  the  bankrupt  re- 
maining without  his  certificate,  all  his  property  and  he  himself 
personally  remain  liable  to  their  demands. 

Mr.  Bacon  and  Mr.  Speed,  for  the  assignees,  were  not  called  on. 

The  Lord  Justice  Knight  Bruce.  —  The  opinion  of  both  of  us 
is,  that  the  true  construction  of  the  198th  section  of  the  Bankrupt 
Law  Consolidation  Act,  whether  compared  with  the  39th  section 
of  the  Statute  5  &  6  of  the  Queen,  chapter  122,  or  considered 
independently  of  that  statute,  does  not  require  an  application  to 
be  made  on  the  part  of  the  bankrupt  in  order  to  give  the  commis- 
sioner jurisdiction. 


JSx  parte  NICHOLAS'S  Assignees  ;i 

In  the  Matter  of  JACOB  JENKINS  NICHOLAS,  a  Bankrupt ; 

In  the  Matter  of  The  MONMOUTHSHIRE  AND  GLAMORGAN- 
SHIRE BANKING  COMPANY ; 

AND 

In  the  Matter  of  The  JOINT-STOCK  COMPANIES  WINDING- 

UP  ACTS,  1848  &  1849. 

1S62.    July  29.    Before  the  Lords  Justices. 

A  sbireholder  in  a  joint-stock  banking  company  became  bankrupt.    Aflerwards 
an  order  for  the  winding  up  the  affairs  of  the  banking  company  was  made. 

^  S.  C,  17  Jur.  6 ;  21  L.  J.  Bank.  64. 
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Subsequent]7  the  banknipt  obtained  his  certificate,  and  his  name  was  after- 
wards included  in  the  list  of  oontributories.  On  a  call  being  afterwards 
made,  the  official  manager,  b7  the  Master^s  direction,  applied  to  prove  for 
the  balance  due  from  the  bankrupt  after  debiting  him  with  the  call.  Edd^ 
that  the  proof  ought  to  have  been  admitted.* 

This  was  an  appeal  from  the  rejection  by  the  commissioner  of 
a  proof  for  the  amount  of  a  call  made  under  the  Joint-stock  Com- 
panies Winding-up  Acts. 
♦  272  *The  bankrupt,  Mr.  Nicholas,  was  the  holder  of  fifty 
shares  in  a  joint-stock  banking  company,  called  the  Mon- 
mouthshire and  Glamorganshire  Banking  Company,  and  had  exe- 
cuted the  company's  deed. 

On  the  6th  of  October,  1861,  the  company  stopped  payment.  On 
the  6th  of  November,  1851,  Mr.  Nicholas  was  found  a  bankrupt. 

On  the  13th  of  January,  1852,  an  order  was  made  under  the 
Joint-stock  Companies  Winding-up  Acts,  for  winding  up  the  affiiirs 
of  the  company.  On  the  7th  of  February,  1852,  the  bankrupt  ob- 
tained his  certificate,  and  a  dividend  of  10«.  Bd.  in  the  pound  was 
declared  on  his  estate. 

On  the  8th  of  May,  1852,  the  Master  settled  the  list  of  contrib- 
utories  as  regarded  the  bankrupt,  by  including  therein  his  name 
in  respect  of  his  fifty  shares,  with  the  following  qualification :  ^^  A 
certificated  bankrupt  not  personally  liable,  but  included  in  the  list 
for  the  purpose  of  being  represented  by  his  assignees,  and  for  the 
purpose  of  enabling  the  official  manager  to  tender  proof  of  calls 
in  the  matter  of  his  bankruptcy." 

On  the  10th  May,  1852,  the  Master  made  an  order  for  a  call 
of  60/.  per  share  upon  the  bankrupt's  shares,  and  directed  the  offi- 
cial manager  to  tender  under  the  bankruptcy  against  the  estate  of 
the  bankrupt,  the  proof  now  in  question  for  8000Z.,  being  for  the 
balance  due  from  the  bankrupt  upon  debiting  him  in  the  com- 
pany's books  with  the  call.  The  proof  was  tendered  accordingly, 
and  rejected  by  the  commissioner.  The  assignees  had  appealed 
against  the  order  directing  the  call,  and  their  appeal  came  on  with 
that  of  the  official  manager  in  the  bankruptcy  by  the  leave  of  the 

Court. 
•278       *By   the    14th  section   of  the   Joint-stock  Companies 
Winding-up  Amendment  Act,  1849,  it  is  enacted,    ^Hhat 

>  See  2  Lindle^r  Fartn.  (Eng.  ed.  1860)  1009-1011,  1097;  Robinson's  ExW 
Case,  6  De  G.,  M.  ft  6.  672. 
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if  any  contributory,  or  alleged  contributory,  be  a  bankrupt  or 
insolvent,  he  shall  be  entitled  to  attend  by  his  assignees,  a|id  in 
all  proceedings  against  his  estate,  under  the  said  Act,  shall  be 
sufficiently  represented  by  such  assignees." 

By  the  80th  section  it  is  enacted,  "  that  where  any  contributory 
of  the  company  is  a  bankrupt  or  insolvent,  it  shall  be  lawful  for 
the  official  manager  to  prove  in  the  matter  of  such  bankruptcy  or 
insolvency  for  any  balance  ordered  by  the  Master  to  be  proved 
against  the  estate  of  such  contributory,  and  to  take  and  receive 
diridends  in  respect  of  such  balance,  in  the  matter  of  the  bankruptcy 
or  insolvency,  as  a  separate  debt  due  from  such  bankrupt  or  insol- 
vent, and  ratably  with  the  other  separate    creditors:   Provided 
always,  that  if  any  creditor  of  the  company,  not  being  such  peti- 
tioning creditor  under  the  fiat,  as  after  mentioned,  shall  have 
proved  or  shall  prove  against  the  estate  of  such  bankrupt  or  insol- 
vent contributory,  in  respect  of  any  debt  due  from  the  company, 
then  the  dividends  received  by  the  official  manager  from  the  estate 
of  such  bankrupt  oi'  insolvent  contributory  shall  be  paid  and  dis- 
tributed by  the  official  manager,  under  the  direction  of  the  Master, 
in  the  first  instance  ratably  amongst  the  creditors  of  the  company 
so  proving  against  the  estate  of  such  bankrupt  or  insolvent  con- 
tributory as  aforesaid,  until  the  debts  due  to  such  creditors  respec- 
tively be  fully  paid ;  and,  subject  thereto,  such  dividends  shall  be 
applied  by  the  official  manager  towards  the  general  purposes  of 
the  winding  up  of  the  afiairs  of  the  company.    Provided  also,  that 
in  case  any  such  fiat  shall  have  been  issued  on  the  petition  of  a 
joint  creditor  of  the  said  company,  in  respect  of  his  joint 
debt,  and  he  shall  have  proved  such  joint  debt  for  the  *  pur-   *  274 
pose  of  receiving  dividends  under  such  fiat,  then  any  divi- 
dends paid  to  such  petitioning  creditor  under  such  proof  shall  be 
set  against  the  dividends  payable  to  such  official  manager,  in  re- 
spect of  the  proof  so  made  by  him  as  aforesaid,  so  far  as  the  same 
will  extend." 

Mr.  BetheU  and  Mr,  W,  M.  James ,  in  support  of  the  appeal.  — 
This  case  is  expressly  provided  for  by  the  30th  section  of  the 
Amendment  Act  of  1849.  The  commissioner  proceeded  upon  the 
words  ^'  where  any  contributory  of  the  company  is  a  bankrupt  or 
insolvent,"  and  held  that  the  section  only  applied  to  bankruptcies 
which  had  taken  place  before  the  passing  of  the  Act,  and  only  to 
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cases  in  which  the  bankrupt  was  on  the  list  of  contributories  at 
the  time  of  the  bankruptcy.  Tlie  whole  scope  of  the  Act,  and  the 
terms  of  the  14th  and  80th  sections,  however,  show  that  the  opera- 
tion of  the  clause  is  not  thus  limited.  The  interpretation  clause 
of  the  Act  of  1848  shows  that  the  word  "  contributory"  is  not 
confined  to  persons  on  the  list.  In  Chappie* s  CasCy  (a)  Sir  James 
Pabker  held  that  a  call  made  upon  a  bankrupt  was  barred  by  his 
certificate  previously  obtained.  It  follows  that  it  is  a  provable 
debt  against  his  estate. 
Ex  parte  Brown  (i)  has  already  decided  the  question. 

Mr.  RaumieU  Palmer  and  Mr,  Karslake^  for  the  assignees  of 
the  bankrupt.  —  In  Chappie's  Ciwg,  cited  on  the  other  side  (a), 
Vice-chancellor  Pabker  held  that  a  certificated  bankrupt  ought 
not  to  be  placed  upon  the  list  of  contributories,  and  that  is  the 
very  proposition  which  we  maintain  here.  There  was  no  debt  at 
the  date  of  the  bankruptcy  in  respect  of  this  call,  a  circum- 
*  275  stance  which  completely  distinguishes  *  the  case  from  Ex 
parte  Brown.  (6)  The  Amendment  Act  was  merely  de- 
signed to  give  a  legislative  sanction  to  the  decision  in  Ex  parte 
'  Brown^  as  is  clear  from  the  expression  "  when  a  contributory  " 
*'  is  bankrupt."  That  condition  is  only  fulfilled  by  the  liability  as 
a  contributory  having  been  settled  before  the  bankruptcy.  Before 
any  order  is  made  there  is  no  debt,  and  the  Court  will  not  impute 
to  the  legislature  the  intention  of  disturbing,  further  than  the 
express  words  of  the  Act  require,  those  rules  for  the  administra- 
tion of  a  bankrupt's  estate,  which  justly  exclude  those  who  are 
jointly  liable  with  him  from  proving  against  his  estate  in  com- 
petition with  their  own  creditors. 

They  cited  DavUon  v.  Fanner  (c)  and  Steward  v.  Qreaves.  (rf) 

The  Lord  Justice  Knight  Bruce.  —  These  applications,  the  one 
in  the  bankruptcy  of  Mr.  Jacob  Jenkins  Nicholas,  and  the  other 
under  a  winding-up  order  that  applies  to  a  joint-stock  company  of 
which  Mr.  Nicholas  was  a  shareholder,  raise  substantially  this 
only  question  (I  discard  questions  of  form),  whether,  by  the  effect 

(a)  5  De  6.  &  S.  400.  (c)  6  Exch.  242. 

(6)  8  De  G.  &  S.  690.  (d)  10  M,  &  W.  711. 
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of  the  Acts  of  Parliament  called  the  Joint-stock  Companies  Wind- 
ing-up Acts,  the  general  separate  creditors  of  a  bankrupt  who  hap- 
pens to  hold  shares  in  a  joint-stock  company  which  is  made  liable  to 
the  operation  of  these  Acts,  are  placed  in  a  different  position  from 
the  general  separate  creditors  of  any  other  person  engaged  in  a 
mercantile  partnership.  The  question  is,  not  whether  there  ought 
to  be  a  difference,  not  whether  there  are  grounds  in  theory  or  rear 
son  for  making  it,  but  whether  the  legislature  has  or  has  not  said 
that  it  shall  be  so  in  language  not  to  be  mistaken.  Now 
the  case  *  stands  thus:  Mr.  Nicholas  was  unhappily  a  *276 
shareholder  in  one,  I  belieye,  of  the  most  wretched  of  the 
joint-stock  companies  which  have  failed.  It  stopped  payment  in 
the  year  1851.  At  the  time  of  the  stoppage,  Mr.  Nicholas  had  not 
become  a  bankrupt ;  he  became  a  bankrupt  afterwards.  After  his 
bankruptcy,  but  before  he  obtained  his  certificc^te,  a  winding-up 
order  was  made,  and  after  the  winding-up  order  his  certificate  was 
obtained ;  and  it  is  now  contended,  on  the  part  of  the  official 
manager  of  the  company,  that  a  call  made  in  respect  of  the 
shares  which  this  bankrupt  held  before  his  bankruptcy,  is  to  be 
treated  for  every  purpose  as  a  separate  debt  of  ^^  bankrupt  in  the 
administration  of  his  estate,  —  a  startling  proposition,  certainly, 
to  any  person  who  has  not  his  attention  called  to  the  details  of 
these  Acts  of  Parliament.  It  is  clear  that,  independently  of  these 
Acts  of  Parliament,  according  to  all  the  ordinary  law  relating  to 
bankruptcy,  proof  could  not  be  made  in  competition  with  the 
separate  creditors.  It  could  not  be  made  on  behalf  of  the  partners 
in  the  joint-stock  company,  because  all  the  debts  are  not  paid ;  nor 
could  it  be  made  on  behalf  of  a  joint  creditor,  because  there  is 
joint  estate,  and  probably  there  are  solvent  partners.^  If  the  gen- 
eral separate  creditors  are  to  suffer,  it  is  on  the  ground  of  a  par- 
ticular law  created  by  these  Acts.  The  case  seems,  to  my  learned 
brother  and  to  myself,  to  turn  entirely  upon  the  14th  and  30th 
sections  of  the  Joint-stock  Companies  Winding-up  Act  of  1849. 
[His  Lordship  read  them,  (a)] 

It  is  difficult  to  surmount  these  words,  but  it  has  been  contended 
that  the  Act  does  not  apply  to  a  case  where  bankruptcy  has  taken 
place  before  the  winding-up  order.  Now  the  word  "  is  "  cannot  be 
construed  literally.    It  means  "  shall  be,"  or  "  may  happen  to  be." 

'  See  Ex  parte  Kennedy,  ante,  22S,  note  (1). 
(a)  See  ante,  p.  278. 
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*  277   According  *  to  the  constraction  offered  on  the  part  of  the 

assignees,  the  word  ought  to  be  rather  '^  becomes."  The 
particular  yerb  used  seems  more  favourable  to  the  argument  on 
behalf  of  the  official  manager  than  to  the  argument  opposed  to  him. 
The  bankruptcy  did  not  release  this  gentleman  from  his  liability. 
He  was  as  liable  at  the  moment  of  the  winding-up  order  as  ever, 
and  so  was  his  estate.  He  was  liable  in  person,  because  he  had  no 
certificate.  His  estate  was  liable,  because  it  was  liable  before  the 
bankruptcy.  There  appears  to  be  nothing  unreasonable  in  iliat 
particular  construction.  The  mode  in  which  the  dividends  are  to 
be  paid  is  a  different  matter.  The  moment  you  surmount  the  dif- 
ficiilty  presented  by  the  use  of  the  word  ''  is,"  and  hold  that  it 
applies  to  a  bfiinkrupt  who  has  not  obtained  his  certificate,  the  only 
difficulty  is  surmounted,  because  the  other  words  are  clear.  The 
words  are,  that  the  official  manuger  may  prove  for  the  balance  due 
from  the  bankrupt  to  the  company  as  a  separate  debt  due  from 
such  bankrupt  or  insolvent,  and  ratably  with  the  other  separate 
creditors. 

We  agree  that  this  changes  the  law  of  the  country  as  to  par- 
ticular individuals,  for  jeasons  which  we  do  not  comprehend.  It 
is  not,  however,  our  business  to  inquire  what  the  reasons  were ; 
our  4uty  is  to  construe  the  Act.  I  fear  that  the  rights  of  creditors 
have  been  changed  by  the  legislature,  whether  it  was  so  intended 
or  not.  The  latter  clauses  of  the  30th  section,  as  to  the  applica- 
tion of  the  dividends,  are,  perhaps,  loctis  cammunidj  and  afford  an 
argument  each  way ;  but  the  arguments  in  favour  of  the  view 
taken  by  the  official  manager  seem  to  preponderate.  It  is  true 
that  there  are  provisions  which  do  not  seem  to  me  well  or  correctly 
adapted  to  any  theory  or  any  practice  that  ever  prevailed  in  the 
country,  as  far  as  I  understand  the  matter ;  but  it  would  be  very 
unsafe  to  rely  on    such  provisions    as    contravening    language 

which  happens  to  be  so  clear  as  the  words  of  this  section 

♦  278  *  that  I  have  read.    I  feel  myself,  therefore,  obliged  to  say, 

with  regret,  that  this  demand  has  been  directed  by  the  law 
of  tiie  country  to  come  in  competition  with  the  separate  creditors, 
who  are  thus  placed  in  a  different  position  from  any  other  separate 
creditors. 

The  Lord  Justice  Lord  Cranworth.  —  I  concur  in  the  con- 
clusion of  my  learned  brother,  and  with  the  same  regret.    If  Mr. 
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Palmer  had  satisfied  me  that,  by  construing  the  words  ^'  is  bank- 
rapt  "  as  he  suggests,  the  difficulty  would  be  surmounted,  he  would 
hare  gone  some  way  towards  convincing  me  that  the  construction 
contended  for  by  the  assignees  was  the  correct  one.  But  whatever 
be  the  period  of  the  bankruptcy  relatively  to  that  of  the  order  to 
wind  up  the  company,  the  same  difficulty  and  anomaly  presents 
itself;  viz.,  that  the  general  body  of  separate  creditors  of  a  person 
who  happens  to  be  a  contributory  to  a  joint-stock  company  are 
placed  on  a  different  footing  from  that  on  which  they  would  have 
stood  if  these  Winding-up  Acts  had  not  been  passed.  It  is  diffi- 
cult to  suppose  that  the  legislature  intended  to  affect  or  alter  their 
rights,  but  it  is  our  duty  to  confine  our  attention  to  the  language 
of  the  Acts  of  Parliament,  which  cannot,  I  think,  be  interpreted 
Bo  as  not  to  lead  to  some  anomaly. 


♦  In  the  Matter  of  WAUQH'S  TRUST,  •279 

AND 

In  the  Matter  of  The  TRUSTEE  ACT,  i860. 

1852.    Jan.  14,  21.    Before  tbe  Lords  Justicbs. 

SeaMe,  that  the  Lorda  Jnaticea  xntmated  by  warrant  nnder  the  sign-manual  to 
ouike  orders  in  lunacy,  have  jurisdiction  to  make  a  vesting  order  under  the 
Trustee  Act,  where  the  heir  of  the  survivor^s  trustee  is  of  unsound  mind ; 
but  for  greater  certainty,  the  Lord  Chancellor  made  the  order. 

Mb.  J.  y.  Prior  applied  for  an  order  under  the  Trustee  Act, 
1850,  Testing  certain  trust  estates  in  a  new  trustee  appointed  in 
the  place  of  a  deceased  trustee  whose  heir-at-law  was  of  unsound 
mind,  although  not  so  found  by  inquisition. 

The  Lord  Justice  Lord  Orakwobth.  —  The  statute  which  con- 
stitutes this  Court,  14  &  15  Vict.  c.  88,  enacts  in  section  13,  that 
'^  nothing  therein  contained  shall  affect  any  of  the  powers,  duties, 
or  authorities  of  the  Lord  Chancellor,  under  and  by  yirtue  of  any 
appointment  under  the  sign-manual  of  the  Crown,  as  having  the 
custody  of  the  persons  and  estates  of  lunatics."  It  is  true  that 
we  also  are  now  exercising  a  jurisdiction  in  lunacy  by  a  warrant 
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under  the  sign-manual ;  but  then  the  Trustee  Act,  1850,  like  the 
former  Act,  1  Will.  4,  c.  60,  only  authorizes  the  Lord  Chancellor, 
intrusted  as  therein  mentioned,  to  do  what  is  here  asked.  It 
seems  to  us  that  it  would  be  safer  to  make  the  application  to  the 
Lord  Chancellor,  who  strictly  comes  within  the  words  of  the 
statute.  We  do  not  mean  to  say  that  we  have  not  the  power,  but 
we  think  the  point  one  well  worthy  of  consideration.  Had  the 
statute  contained,  after  the  words  ^'  Lord  Chancellor,"  the  words 
'^  or  other  person  or  persons  intrusted  as  aforesaid,"  or  some  such 
words,  the  case  would  have  been  free  from  the  difficulty. 

The  Lord  Justice  Knight  Bruce,  —  If  that  which  my 
*  280  learned  brother  has  suggested  be  *  the  true  construction  of 
the  Act — and  I  must  desire  not  to  be  considered  as  dissent- 
ing from  it  —  we  should  do  no  service  to  the  petitioner ;  for  if  we 
were  to  make  the  order,  and  the  property  were  subsequently  offered 
for  sale,  some  objection  would  probably  be  taken  by  the  convey- 
ancers. The  Crowq  appoints  an  officer  or  officers  to  exercise 
jurisdiction  and  perform  certain  functions  in  lunacy.  The  war- 
rant which  gives  to  this  Court  its  jurisdiction  directs  that  the  Lord 
Chancellor  or  the  Lords  Justices,  or  his  Lordship  and  either  of  the 
Lords  Justices,  shall  adjudicate  in  matters  of  this  nature.  The 
section  of  the  statute  which  has  been  referred  to,  speaks  certainly 
of  the  Lord  Chancellor  only.  We  have  called  your  attention  to 
this  point ;  but  if  you  like  to  hazard  the  difficulties  which  may 
hereafter  arise  when  the  property  shall  be  dealt  with,  we  may  be 
disposed  to  make  the  order. 

The  matter  was  afterwards  brought  before  the  Lord  Chancellor, 
who  made  the  order,  saying,  that  although  this  was  the  safer 
course,  his  Lordship  considered  that  the  Lords  Justices  had  juris- 
diction under  the  Act  to  deal  with  the  case. 


In  the  Matter  of  NOBLE,  a  Person  of  unsound  Mind. 

1852.    January  28.    Before  the  Lords  Justices. 

Where  one  of  two  committees  of  a  lunations  estate  had  died,  and  the  property 
was  very  small,  the  Court,  without  a  fresh  reference  to  the  Master,  ordered 
the  income  to  be  paid  to  the  surviving  committee  on  evidence  of  his  solvency. 
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Mr.  Osborne  supported  a  petition  praying  that  the  income  of  a 
lunatic  might  be  paid  to  the  suryiving  committee  of  the  estate,  to 
be  appKed  by  him  for  the  benefit  of  the  lunatic,  whose  income  was 
little  more  than  lOOZ.  per  annum,  which  had  been  reported  by  the 
Master  to  be  not  more  than  suflScient  for  his  support. 

*  Mr,  Cottrelly  for  the  next  of  kin,  consented.  •  281 

The  Lord  Justice  Lord  Cranworth  inquired  whether  there  was 
any  affidavit  as  to  the  solvency  of  the  surviving  committee,  and 
observed  that  two  persons  might  be  properly  appointed  committees, 
without  it  necessarily  following  that  one  of  them  alone  would  be 
properly  intrusted. 

Mr,  Osborne  said  that  an  affidavit  would  be  made  as  to  the 
solvency. 

Their  Lorships  ordered,  that  on  the  production  of  such  an  affi- 
davit  the  order  should  be  made. 


TURNBULL  v.  WARNE. 

1852.    April  19.    Before  the  Lords  Justicks. 

Where  the  plaintiff  omitted  to  prosecute  an  order  upon  a  claim,  hdd,  that  the 
Court  might  giye  a  defendant  leave  to  sue  out  writs  of  summons  to  bring 
hefore  the  Master  the  parties  required  hy  the  terms  of  the  order. 

This  was  a  motion  on  behalf  of  a  defendant  to  a  claim,  for 
leave  to  sue  out  a  writ  of  summons  under  the  18th  order  of 
April,  1850,  for  the  purpose  of  bringing  before  the  Court,  as  de- 
fendants to  the  claim,  certain  persons  who  had  been  certified  by 
the  Master  to  be  necessary  parties  to  the  suit.  By  the  order  made 
on  the  hearing  of  the  claim,  the  Master  was  to  proceed  on  being 
satisfied  that  all  necessary  .parties  had  been  served  with  writs  of 
summons.  The  plaintiff  had  not  taken  any  steps  under  the  order. 
The  application  was  originally  made  to  Vice-chancellor  Turner, 
who  doubted  whether  he  could  make  the  order,  the  18th  order 
only  giving  to  a  plaintiff  the  power  of  suing  out  the  writ. 

Mr.  W.  D.  Lewis  supported  the  application. 
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Their  Lordships  considered  that  the  word  ^^  plaintiff,"  in  the 
18th  order,  might  mean  the  party  prosecuting  the  decree,  but  that 
at  all  events  the  Oourt  had  general  authority  to  make  such  an 
order  as  was  sought ;  and  the  order  was  made  accordingly. 


♦  282  •  NEWALL  v.  WILSON. 

1S52.    March  30,  81.    April  7, 15,  17.    Before  the  Lobds  Justicbs. 

Where  a  patent  had  been  in  force  for  twelve  years,  and  had  been  the  subject  of 
four  suits  against  different  persons,  all  of  which  terminated  fayourably  to  the 
patentee,  and  in  two  of  which  verdicts  had  been  given  in  favour  of  the  validity 
of  the  patent,  hdd,  that,  in  a  fiflh  case,  the  patentee  was  entitled  to  an  in- 
junction pending  the  trial  of  the  legal  right,  although  a  fresh  fact  was  brooght 
forward,  tending  to  impeach  the  novelty  of  the  invention.'  A  patentee  does 
not  acquiesce  in  the  infringement  of  his  patent  by  omitting  to  proceed  by 
scire  faciaa  to  set  aside  a  subsequent  patent  extending  to  part  of  his  invention, 
nnless  such  subsequent  patent  is  put  in  practice. 

An  allegation  as  to  the  defendants  inability  to  be  answerable  in  damages,  Tidd 
not  irrelevant  upon  a  motion  for  an  injunction  against  the  infringement  of  a 
patent. 

This  was  an  appeal  from  the  refusal  by  the  Master  of  the  Rolls, 
of  a  motion  for  an  injunction  to  restrain  the  infringement  of  a 
patent. 

The  letters-patent  were  dated  the  7th  of  August,  1840,  and  were 
for  the  sale  and  use,  for  fourteen  years,  of  certain  improyemehts 
in  wire  ropes  (whereby  the  individual  wires  were  prevented  from 
being  twisted  in  themselves),  and  in  the  machinery  for  making 
such  ropes. 

The  specification  had  been  duly  enrolled. 

The  bill  and  the  affidavits  in  support  of  the  motion  stated, 
among  other  things,  the  particulars  of  former  "suits  against  other 
persons,  in  which  the  validity  of  the  patent  had  been  in  dispute. 

One  of  these  was  a  suit  instituted  in  1841  against  a  defendant 
named  Andrew  Smith,  who  thereupon  desisted  from  infringing  the 
patent. 

Another  suit  was  instituted  in  1844  by  the  plaintiffs,  against 

'  See  University  of  Oxford  and  Cambridge  v,  Richardson,  6  Yes.  (Snmner^s 
ed.)  689,  note  (1),  and  cases  cited;  2  Story  £q..  Jur.  §  934. 
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ceitam  persons  carrying  on  business  as  rope  manufacturers, 
at  Sunderland,  under  the  style  of  Rowland,  *  Webster  &  *  288 
Son.  In  this  suit  a  motion  for  an  injunction  had  been  ^ 
ordered  to  stand  over,  for  an  action  to  be  brought  to  try  the  valid- 
ity of  the  patent.  The  action  had  been  brought ;  the  jury  had 
found  a  verdict  for  the  plaintiff  on  all  the  issues,  the  judge  having 
certified  that  the  validity  of  the  patent  had  come  in  question  on 
the  trial.  Messrs.  Rowland,  Webster,  &  Son  obtained  a  rule  to 
show  cause  why  a  new  trial  should  not  be  directed,  but  afterwards 
submitted  to  the  verdict,  and  took  a  license  from  the  plaintiff. 
They  had  paid  since  large  sums  by  way  of  royalty. 

Another  of  the  suits  was  instituted  by  the  plaintiff  in  December, 
1850,  against  certain  defendants  named  Wilkins  &  Weatherly,  in 
which  the  same  course  had  been  taken  on  a  motion  for  an  injunc- 
tion, and  in  which  an  injunction  had  been  actually  granted  after 
trial  at  law,  and  was  still  in  force. 

^  A  fourth  suit  was  instituted  in  1851  by  the  plaintiff  against  a 
defendant  named  Edward  Weatherly,  who  had  succeeded  Messrs. 
Wilkins  &  Weatherly  in  their  business.  In  this  suit  an  injunc- 
tion was  at  once  granted  on  an  ex  parte  application,  and  no  appli- 
cation had  been  made  to  dissolve  it. 

The  present  bill,  and  the  plaintiff's  affidavit  in  support  of  the 
motion,  stated  instances  of  infringement  by  the  defendant,  and 
that  the  defendant  was  not  a  person  of  any  capital  or  property, 
from  whom  the  plaintiff  could  recover  damages. 

The  affidavits  in  opposition  to  the  motion  contained  statements 
impeaching  the  novelty  of  the  manufacture.  They  stated  that  in 
1832  a  similar  manufacture  had  been  in  use  in  Haydock  Colliery. 
A  number  of  a  periodical  publication  called  The  Mining  i 
Review,  published*  in  1887,  was  also  produced,,  in  which  *284 
an  account  was  given  of  a  mode  of  making  wire  ropes,  in- 
Tented  by  a  Mr.  Albert,  and  practised  in  the  Hartz  Mountains, 
which,  it  was  contended,  was  the  same  as  that  which  the  plaintiff 
had  attempted  to  protect  by  the  patent  in  question.  It  was  stated 
that  this  publication  had  not  been  adverted  to  in  the  former  suits. 
Other  statements  in  the  affidavit  were  made  to  show  that  the  pl^- 
tdff's  enjoyment  of  the  patent  had  not  been  exclusive. 

Mr.  BetJiellj  Mr.  Boupell^  and  Mr.  Cairns^  for  the  plaintiff,  the 
appellant.  —  After  an  enjoyment  of  twelve  years,  and  the  estab- 
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lishment  of  the  validity  of  the  patent  in  three  distinct  suits,  the 
plaintiff  is,  according  to  the  ordinary  practice  of  the  Court,  at  all 
events  entitled  to  an  injunction  pending  any  proceeding  at  law 
which  the  Court  may  think  fit  to  prescribe,  if  in  such  circumstances 
it  should  indeed  prescribe  any.  Much  less  strong  primd  facie 
evidence  has  been  held  sufficient  to  entitle  a  plaintiff  to  an  injunc- 
tion, the  principle  being,  that  when  the  public  has  thus  acquiesced 
in  the  validity  of  a  patent,  the  patentee  ought  to  be  protected  until 
his  title  is  successfully  disputed. 

They  cited  Harmer  v.  Plane^  (ji)  Hill  v.  Thompsony  (6)  SteveTis 
V.  Keating,  (<?) 

Sir  Alexander  Cockhum  and  Mr.  Selwyn^  for  the  defendant.  — 
The  circumstance  of  the  publication  in  the  Mining  Review  not 
having  been  before  the  Court  in  the  former  proceedings,  prevents 

their  affecting  the  present  motion. 
♦  286       *  Moreover,  the  letters-patent  are  misstated  upon  the  bill ; 

for  on  referring  to  an  office  copy  of  them,  it  appears  that 
the  plaintiff  represented  to  the  Crown  that  the  invention  was  partly 
communicated  to  him  by  a  foreigner  residing  abroad ;  whereas  the 
bill  and  the  plaintiff's  affidavit  states  that  he  was  himself  the  true 
and  first  inventor,  and  that  he  so  represented  himself  in  his  peti- 
tion to  the  Crown.  Such  a  misrepresentation  is  in  itself  sufficient 
to  prevent  him  from  obtaining  an  injunction.  And  when  chal- 
lenged by  our  affidavits  to  state  the  name  and  residence  of  the 
foreigner,  the  plaintiff  does  neither,  leaving  the  Court,  therefore, 
to  infer  that  the  representation  to  the  Crown  was  untrue,  and  that 
the  invention  was  not  communicated  to  any  extent  by  a  foreigner 
resident  abroad. 

.  They  cited  Perry  v.  Truefitt^  (d)  Bidding  v.  Bow^  (e)  Miwter  v. 
Welhy  (jg)  and  Collard  v.  Allison.  (A) 

During  the  argument  for  the  defendant,  a  proposal  was  made  on 
behalf  of  the  plaintiff  to  forego  the  injunction  on  the  defendant 

(a)  14  Ves.  130.  (6)  3  Mer.  622. 

(c)  2  Ph.  383 ;  and  see  Bridson  v.  Beneike,  12  Beav.  3 ;  Caldwell  v.  Vano- 
lissinger,  9  Hare,  423. 

(d)  6  Beav.  66.  (g)  Webet.  127. 

(e)  S  Sim.  477.  (h)  4  M.  &  G.  4S7. 
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giying  security  for  damages.  The  case  stood  oyer  for  the  security 
to  be  arranged,  and  the  argument  was  afterwards  resumed,  the 
security  not  having  been  agreed  upon. 

April  17. 

The  Lobd  Justice  Knight  Bruce. — The  first  question  upon 
Qiis  motion  is,  whether  the  letters-patent,  on  which  the  plaintiff 
grounds  his  case,  have  been  shown  to  be  bad  in  law.  In  my 
opinion  they  haye*  not.  The  utmost  extent  to  which  the  defend- 
ant has  succeeded  on  the  question  that  he  has  raised,  as  to 
the  validity  of  the  patent,  is  to  show  that  doubt  may  *  be  *  286 
entertained  upon  it.  The  patent  is  of  long  standing ;  as  a 
contract  with  society  at  large,  it  has  been  allowed  to  exist  for 
sereral  years. 

Has  there  been  enjoyment  under  it  ?  Beyond  all  question  there 
has  been,  during  several  years.  While  the  patent  has  existed,  the 
plaintiff's  exclusive  right  has  been  actively  asserted,  and  has  in 
several  instances  been  submitted  to.  He  has  succeeded  upon  the 
question  of  validity,  at  least  once,  if  not  more  than  once,  at  law, 
in  circumstances  as  to  which  it  is  impossible  that  collusion  can  be 
alleged.  And  if  during  the  whole  time  for  which  the  patent  has 
sabsLsted  in  point  of  fact,  the  enjoyment  and  possession  cannot  be 
deemed  to  have  been  perfectly  exclusive  in  every  sense,  there  has 
been,  I  think,  considering  the  various  proceedings  which  have 
taken  place,  and  the  conduct  of  the  plaintiff  throughout,  as  well 
as  the  conduct  of  various  individuals  of  whom  complaint  has  been 
made  with  reference  to  the  subject  of  the  patent,  a  sufficiency  of 
enjoyment  to  bring  the  case  within  the  principle  enunciated  by 
Lord  Eldon  in  the  well-known  cases  of  Harmer  v.  Plane  ^  (a)  and 
Mill  V,  Thompson.  (6) 

On  a  former  occasion  the  argument  was  broken  off  under  these ' 
circumstances.  There  had  been  an  imputation  cast  by  the  plain- 
tiff's evidence,  on  the  defendant's  means  to  answer  any  pecuniary 
demand  to  a  considerable  extent  which  might  be  made  upon  him. 
Such  questions  are  always  disagreeable,  and  often  irrelevant.  I 
cannot,  however,  consider  that  upon  a  question  whether  an  injunc^ 
tion  shall  issue  against  the  continued  invasion  of  a  patent  of 
disputed  validity,  where  the  Court  has  to  consider  the  balance  of 

(a)  14  Tea.  ISO.  (6)  3  Mer.  622. 
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inconTenience,  the  state  of  the  circumstances  of  the  defend- 
*.287    ant  is  altogether  without  relevancy.     *I  agree  that  it 

ought  not  to  be  lightly  touched  upon,  or  without  very  good 
reason  made  the  subject  of  discussion.  Now,  that  circumstance 
and  others  seem  to  have  led,  during  the  argument  of  the  defend- 
ant's counsel,  to  a  proposal  on  the  part  of  the  plaintiff's  counsel, 
that  if  security  should  be  given  for  making  good  such  sums  as 
might  ultimately  in  the  cause  be  awarded  to  the  plaintiff  if  suc- 
cessful, the  plaintiff  would  consent  to  the  injunctlon^not  going,  care 
being  taken  to  procure  a  speedy  trial  of  the  question  at  law.  The 
offer  was  accepted,  and  it  was  distinctly  agreed  in  Court  that 
security  without  limit  should  be  given ;  not  security  upon  prop- 
erty, but  the  suretyship  of  certain  substantial  persons  who  would 
be  willing  to  undertake  that  the  defendant  should  pay  what  (if 
any)  sum  he  might  in  the  result  be  held  liable  to  pay  in  the  suit. 
The  matter  there  stood.  Now  it  appears,  either  through  inability 
to  obtain  that  suretyship,  as  to  obtaining  which  the  defendant  by 
his  agent  expressed  confidence  on  the  former  occasion,  or  for 
some  other  reason,  that  suretyship  is  not  now  to  be  given.  I  do 
not  altogether  found  myself  on  this  circumstance.  I  think  it, 
however,  one  in  such  a  case  as  the  present  not  to  be  disregarded. 

Upon  the  whole,  I  am  of  opinion,  speaking  for  myself  alone 
(and  I  have  no  reason  to  believe  that  Lord  Gbanworth  differs 
from  me),  that  upon  the  plaintiff  undertaking  to  abide  by  any 
order  respecting  damages,  which  the  Oourt  shall  make  in  the 
event  of  the  injunction  being  dissolved,  or  varied,  the  injunction 
should  go  substantially,  in  the  language  of  the  notice  of  motion, 
which  I  suppose  is  in  the  language  of  the  bill,  without  prejudice, 
however,  to  any  question ;  the  order  providing  for  a  speedy  trial, 
as  to  which  we  shall  of  course  listen  to  any  suggestion  of  counsel 
on  either  side. 

♦  288       *  The  Lord  Justice  Lord  Cranworth.  —  I  entirely  take 
the  same  view  of  this  case  as  my  learned  brother. 
It  is  always  rather  a  delicate  and  somewhat  difficult  duty  that 
the  Court  has  to  discharge,  in  granting  or  withholding  an  injunc- 
tion in  cases  like  the  present.    By  granting  it,  it  is  true,  risk  is 
run  (as  Mr.  Selwyn  has  pointed  out)  of  doing  considerable  dam- 
age, for  which  compensation  is  not  perhaps  always  capable  of 
being  secured,  even  by  the  undertaking  which  is  given  by  the 
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plaintiff,  by  the  defendant's  works  being  stopped  for  a  longer  or  a 
shorter  period  of  time.  But  on  the  other  hand,  by  not  granting 
the  injunction,  injury  to  an  indefinite  extent  may  be  occasioned  to 
the  plaintiff. 

What  is  then  to  be  the  rule  which  is  to  guide  the  discretion  of 
the  Court  in  such  cases?  I  have  always  understood  that  the 
principle  as  laid  down  by  Lord  Eldon,  in  that  case  of  IRll  v. 
Thompsofij  (a)  is  that  upon  which  the  Court  has  thought  it  most  safe 
to  act;  for  sometimes  not  acting  is  doing  as  much  injustice  as 
acting ;  and  what  Lord  EiJ)0N  there  laid  down  is  tliis :  that  where 
a  patent  has  been  granted,  and  there  has  been  an  exclusive  pos- 
session of  some  duration  under  it,  the  Court  will  interpose  by 
injunction  without  putting  the  party  previously  to  establish  the 
Talidity  of  his  patent  by  an  action  at  law.  But  whe^e  the  patent 
is  but  of  yesterday,  and  upon  an  application  being  made  for  an 
injunction,  it  is  endeavoured  to  be  shown,  in  opposition  to  it,  that 
there  is  no  good  specification,  or  otherwise  that  the  patent  ought 
not  to  have  been  granted,  the  Court  will  not  from  its  own  notions 
respecting  the  matter  in  dispute,  act  upon  the  presumed  validity 
or  invalidity  of  the  patent,  without  the  right  having  been 
ascertained  by  a  previous  trial,  *  but  will  send  the  patentee  *  289 
to  law  and  oblige  him  to  establish  the  validity  of  his  patent 
in  a  Court  of  Law,  before  it  will  grant  him  the  benefit  of  an  injunc- 
tion,^ 

Now  I  have  rarely  seen  a  case  in  which  there  was  so  much  to 
satisfy  the  Court  (speaking  for  myself )  of  exclusive  enjoyment, 
as  there  is  here.  The  patent  was  dated  in  1840 ;  it  seems  to  have 
been  infiringed  (or,  at  least,  the  patentee  thought  it  was  infringed) 
in  the  following  year ;  for  in  the  month  of  August,  1841,  a  bill 
was  filed  to  restrain  a  person  of  the  name  of  Smith  from  violating 

(a)  8  Mer.  622. 

'  Before  the  Statutes  21  &  22  Vict  c.  27,  and  25  &  26  Vict.  c.  42,  the  Court 
of  Chancery  sent  cases  involving  the  settlement  of  legal  rights  to  be  tried  at 
law;  but  this  was  done,  not  in  order  that  they  might  be  tried  by  a  jury,  but 
because  the  Court,  having  no  jurisdiction  to  try  a  legal  right,  required  to  have 
the  judgment  of  a  Court  of  Coomion  Law  upon  it.  Boviil  v.  Hitchcock,  L.  B. 
3  Cb.  Ap.  417.  An  application  for  a  jury  in  a  patent  case  may  be  refused,  lb. 
By  the  above  statutes  the  course  of  the  Court  of  Chancery  was  altered,  so  as  to 
throw  upon  that  Court  the  duty  of  deciding  questions  which,  according  to  the 
previous  practice,  were  sent  to  be  tried  at  law.  Boviil  v,  Hitchcock,  L.  R.  8 
Ch.  Ap.  417,  418,  ^19 ;  2  Dan.  Ch.  Fr.  (4th  Am.  ed.)  1071,  and  cases  in  notes. 
VOL.  n.  16  [  226  ] 
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the  patent.  The  suit  did  not  proceed  further,  because  Smith  ac- 
ceded to  it.  That,  therefore,  was  not  so  strong  a  case  as  if  it  had 
proceeded  to  adjudication ;  but  as  far  as  the  plamtiflF  was  concerned, 
he  had  done  every  thing  in  his  power  to  protect  his  right  or  alleged 
right.  He  proceeded  against  the  person  who  appeared  to  have 
infringed  the  patent,  and  that  person  acquiesced  in  the  justice  of 
the  proceeding.  Then  again,  three  years  afterwards,  in  February, 
1844,  another  bill  was  filed  against  Rowland,  Webster  &  Son. 
No  injunction  was  there  granted.  I  suppose  the  Court  did  not 
think  there  was  sufficient  evidence  of  exclusive  enjoyment,  but  it 
directed  an  action  to  be  brought,  which  was  accordingly  tried  in 
June  of  that  year,  and  the  plaintiff  succeeded.  The  proceeding 
stopped  there  ;  why  ?  Because  the  defendant  then  acquiesced  and 
took  a  license.  Thus  matters,  it  seems,  went  on  until  the  year 
1850,  in  the  latter  part  of  which  year  another  bill  was  filed  against 
Wilkins  &  Weatherly,  and  an  action  was  brought  against  these 
two  defendants,  the  Court  declining  to  interfere  until  the  action 
was  tried.  The  action  was  tried,  and  in  that  action  the  plaintiff 
obtained  a  judgment,  and  the  injunction  was  granted.  Then  again 
in  August  of  the  following  year  another  attempt  was  made.  A  bill 
was  filed  against  a  person  of  the  name  of  Weatherly,  and  an  in- 
junction granted  ex  parte. 
*  290  *  Now  if  that  is  not  to  be  evidence  of  exclusive  enjoy- 
ment, it  is  very  difficult  to  say  what  is  to  be  evidence  upon 
such  a  subject,  because  it  is  clear  that  the  plaintiff  claimed  exclu- 
sive enjoyment,  and  proceeded  against  parties  who  interfered  with 
that  enjoyment,  and  that  those  proceedings  were  always  practically 
successful,  and,  in  one  instance  at  least,  successful  by  being  carried 
to  the  utmost  extent. 

This  seems  to  me  to  make  out  the  case  of  exclusive  enjoyment, 
and  the  attempts  that  have  been  made  to  show  that  there  was  not 
an  exclusive  enjoyment,  in  my  mind,  wholly  fail.  Mr.  Selwyn  put 
it  thus :  that  in  1850  the  present  defendant  obtained  a  patent  for 
an  invention,  inconsistent  with  the  notion  of  the  validity  of  the 
plaintiff's  patent.  Now  in  the  first  place,  upon  looking  at  the  de- 
fendant's specification,  I  cannot  say  that  it  is,  of  necessity  at  least, 
at  variance  with  the  plaintiff's  patent ;  but  I  should  be  very  slow 
to  hold  that  a  party  was  bound  to  proceed  by  scire  facias ,  or  that 
it  is  to  be  held  that  he  has  not  had  the  exclusive  enjoyment  of 
his  own  patent,  because  he  does  not  proceed  by  scire  faunas  to 
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repeal  other  letters-patent,  if  the  other  patentees  do  not  act  upon 
the  latter.  A  good  deal  of  evidence  was  given,  with  the  view  of 
inducing  the  Court  to  understand  that  Mr.  Wilson  had  been  pro- 
ceeding to  manufacture  ropes  in  a  manner  inconsistent  with  the 
yalidify  of  the  plaintiff's  patent.  I  think  the  evidence  upon  that 
subject  fails.  It  may  be,  and  I  suspect  it  is,  true  that  he  had  been 
doing  so ;  but  on  the  other  hand  it  is  clear  that  the  plaintiff  was 
setting  every  machine  in  motion  to  obtain  positive  evidence  of  in- 
fringement, the  result  being,  that  he  could  not  make  out  that  Mr. 
Wilson  had  been  violating  his  patent  except  in  the  instance  now 
brought  forward.  The  moment  he  ascertained  that,  he  instituted 
these  proceedings. 

There  having  been  a  very  long  enjoyment  of  the  patent,  I 
think  this  Court  is  bound  to  take  that,  as  such  *  primd  facie  *  291 
evidence  of  the  plaintiff's  right,  as  to  protect  him'  by  an  in- 
terlocutory injunction.  I  do  not,  in  saying  this,  mean  to  give  the 
least  opinion  as  to  whether  or  not  upon  the  trial  the  patent  may 
turn  out  to  be  good  or  not.  Sir  Alexander  Cockhurn  pointed  out 
a  great  number  of  reasons  for  supposing,  that  when  the  matter  is 
more  sifted  than  it  was  upon  the  former  trial  or  trials,  it  will  turn 
out  not  to  be  a  valid  patent.  Be  it  so ;  still  I  think  when  a  party 
has,  by  the  means  which  have  been  taken  by  the  present  plaintiff, 
done  every  thing  to  clothe  himself  primd  facie  with  a  right  to  a 
valid  patent,  the  Court  is  bound  to  take  this  interlocutory  mode  of 
proceeding.  The  plaintiff  in  such  a  case  is  the  party  to  be  pre- 
sumed to  be  in  the  right,  until  it  is  shown  he  has  been  enjoying 
something  that  he  was  not  entitled  to. 


SIMS  V.  HELLING. 

1852.    April  26.    Before  the  Lords  Justices. 

On  an  appeal  from  the  whole  of  an  order  made  upon  a  daimy  the  plaintiff  has 

the  right  to  begin. 

This  was  an  appeal  of  a  defendant  from  the  whole  of  an  order 
made  upon  a  claim. 

liLr,  Beihell  and  Mr.  Tripp,  for  the  appellant,  claimed  the  right 
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to  begin,  relying  on  the  29th  order  of  April,  1850,  which  directs 
that  an  order  upon  a  claim  may  be  varied  upon  motion.  They 
contended  that  the  practice  upon  appeal  motions  must  be  followed. 

Mr.  Roundell  Palmer  and  Mr.  SandySy  for  the  plaintiff,  adverted 
to  the  14th  order,  which  places  an  order  made  upon  a  claim  upon 
the  same  footing  as  a  decree. 

Their  Lordships  held,  that  the  practice  ought  to  follow  as  nearly 
as  possible  that  adopted  in  suits  commenced  by  bill,  and  that  the 
plaintiff  had  the  right  to  begin. 


♦  292  ♦  COOPE  V.  CARTER. 

COOPE  V.  TOWNSEND. 

1852.    April  29.    Before  the  Lords  Justices. 

A  bill  was  filed  by  ceHuie  que  irusUnt  to  administer  the  trusts  of  a  settled  fand, 
and  seeking  to  charge  the  estate  of  a  deceased  trustee  with  sums  which  he 
might  have  received  but  for  his  wilful  default.  At  the  hearing,  the  ordinary 
accounts  were  only  directed,  and  no  inquiry  was  directed  or  reservation  made 
with  reference  to  wilful  de&ult.  In  the  course  of  the  inquiries  in  the  Master's 
office  some  documents  were  in  evidence,  which  were  relied  upon  by  the  plain- 
tiffs, as  leading  to  an  inference  that  the  trustee  might  have  received  more 
than  was  admitted  to  have  been  actually  invested  on  account  of  the  trust 
fund.  Hdd,  that  it  was  not  proper,  on  further  directions,  to  direct  an  inquiry 
as  to  wilful  default.^ 

This  was  an  appeal  from  a  decree  of  Vice-Chancellor  Wigram 
(made  upon  the  hearing  of  the  above  causes  on  further  directions) 
so  far  as  that  decree  directed  an  inquiry  before  the  Master  as  to 
any  sums  which  might  have  been  received  by  the  appellant's  tes- 
tator, Dr.  Townsend,  but  for  his  wilfiil  default  as  trustee  of  a 
settlement  dated  the  13th  of  May,  1815,  made  in  contemplation 
of  the  marriage  of  Mr.  Edmund  Cresswell  with  Miss  Frances 
Wallbanke. 

^  See  Jones  v.  Morrall,  2  Sim.  N.  S.  241,  250 ;  Massey  v.  Massey,  2  J.  &  H. 
728 ;  Delevante  v.  Child,  6  Jur.  N.  S.  118,  V.  C.  S. ;  2  Dan.  Ch.  Pr.  (4th.  Am. 
ed.)  1370 ;  Harvey  v.  Bradley,  L.  B.  4  Eq.  IS. 
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The  property  comprised  in  the  settlement  consisted  principally 
of  the  shares  of  Miss  Wallbanke  (the  intended  wife),  nnder  the  will 
of  her  father,  of  which  a  Mr.  Pitt  and  Dr.  Townsend  were  the  ex- 
ecutors. Dr.  Townsend  was  (as  has  been  already  mentioned)  also 
a  trustee  of  the  settlement,  and  with  him  was  associated,  as  co- 
trustee of  the  settlement,  Mr.  Bichard  Carter,  but  neither  of  them 
had  executed  the  deed. 

Dr.  Townsend  died  in  1880,  leaving  Richard  Carter  surviving. 

In  January,  1843,  the  original  bill  in  the  first  of  the  above-men- 
tioned causes  was  filed  on  behalf  of  the  children  of  Edmund 
Cresswell  (then  deceased),  against  *  Richard  Carter,  the    *  298 
Burriving  trustee,  and  against  the  appellants,  as  executors 
of  Dr.  Townsend. 

It  prayed  that  the  amount  and  particulars  of  the  fortune  of 
Frances  Cresswell,  assigned  by  the  indenture  of  settlement  of  the 
13th  of  May,  1815,  received  by  Dr.  Townsend  deceased  and 
jEUchard  Carter,  or  either  of  them,  or  of  any  other  person  or 
persons  by  their  or  either  of  their  order,  or  for  their  or  either  of 
their  use,  or  which,  but  for  their  or  either  of  their  wilful  neglect 
or  default,  might  have  been  received,  might  be  ascertained ;  and 
that  it  might  be  declared  that  Richard  Carter  personally,  and  the 
defendants,  the  executors  of  Dr.  Townsend  deceased,  to  the  extent 
of  the  assets  received  by  them  as  such  executors,  were  severally 
and  respectively  liable  and  might  be  decreed  to  pay  the  plainti£Es, 
Joseph  Richard  Coope  and  Henry  Maddocks  Daniel,  as  the  then 
present  trustees  of  the  indenture  of  settlement  of  the  18th  of 
May,  1815,  the  amount  of  the  fortune  of  Frances  Cresswell  so  to 
be  ascertained,  with  interest  at  5/.  per  cent  per  annum,  such 
interest  to  be  computed  as  and  from  the  29th  of  August,  1842 ; 
and  that  the  defendants  might  also  be  decreed  to  pay  to  the 
plaintiffs  the  costs  of  the  suit. 

The  plaintiffs  had  obtained  an  order,  under  which  500Z.,  82.  5«. 
per  cent  annuities,  had  been  transferred  into  Court  by  Dr.  Town- 
send's  executors. 

The  defendant  Richard  Carter  died  before  the  hearing,  and  the 
suit  was  revived  against  his  executor. 

The  causes  came  on  to  be  heard  on  the  20th  of  January,  1846, 
when,  there  being  no  evidence  that  Mr.  Richard  Carter  had  re- 
ceived any  part  of  the  settled  property,  or  acted  in  the 
tntets,  a  decree  was  made  dismissing  the  *  bill  as  against  *  294 
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his  executor,  and  it  was  referred  to  the  Master  to  inquire 
and  state  to  the  Court  the  amount  and  particulars  of  the  fortune 
of  Prances  Cresswell,  assigned  by  the  indenture  of  settlement  of 
the  13th  of  May,  1815,  which  had  been  received  by  Dr.  Townsend 
deceased,  or  by  any  other  person  or  persons  by  his  order  or  for 
his  use.  And  the  Master  was  to  be  at  liberty  to  state  any  circum- 
stances specially  with  regard  to  the  matters  aforesaid,  as  he  should 
think  fit. 

In  the  course  of  the  inquiries  before  the  Master  some  letters 
were  in  evidence,  which  related  to  the  amount  received  by  two  of 
Mrs.  Cresswell's  sisters  under  their  father's  will,  and  on  these  the 
plaintiffs  relied  as  showing  that  Dr.  Townsend,  as  executor  of  Mrs. 
Wallbanke,  might  h^ve  received  more  than  the  sum  invested  by 
him  in  respect  of  Mrs.  Cresswell's  share  of  her  father's  property. 

The  plaintiffs  thereupon  carried  in  a  state  of  facts  for  the  pur- 
pose of  having  inserted  in  the  report  a  statement  relating  to  these 
matters  by  way  of  special  circumstances.  The  Master,  however, 
disallowed  the  state  of  facts,  as  not  relating  to  the  ^natters  referred 
to  him  by  the  decree,  and  by  his  report  found  that  the  amount  and 
particulars  of  Mrs.  Cresswell's  fortune  received  by  Dr.  Townsend, 
or  by  any  other  person  by  his  order  or  for  his  use,  consisted  only  of 
the  sum  which  had  been  invested  by  him. 

The  plaintiffs  excepted  to  this  report,  and  on  the  hearing  on 
further  directions,  on  the  16th  of  February,  1850,  the  Vice-Chan- 
cellor  amongst  other  things  referred  it  back  to  the  Master  to 
inquire  and  state  to  the  Court  the  amount  and  particulars  of  which 
the  fortune  of  Frances  Cresswell,  assigned  by  an  indenture  of 
settlement  of  the  18th  of  May,  1815,  consisted.  And  in 
*  295  case  the  said  *  Master  should  find  that  the  said  fortune 
consisted  of  any  other  particulars  than  the  500/.,  8/.  5«.  per 
cent  annuities,  in  his  report  dated  the  7th  of  May,  1849,  mentioned, 
then  it  was  ordered  that  the  said  Master  should  inquire  and  state 
to  the  Court  whether  Dr.  Townsend  could  with  due  diligence,  and 
without  wilful  neglect  or  default,  have  received  any  and  what  part 
of  such  particulars.  And  the  Master  was  to  be  at  liberty  to  state 
any  circumstances  specially,  and  further  directions  and  costs  were 
reserved- 

From  this  order  Dr.  Townsend's  executors  appealed. 

Mr,  Kenyan  Parker  and  Mr.  T.  H.  Sail,  for  the  appellants.  — 
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It  is  contrary  to  the  course  of  the  Court  to  direct  an  inquiry  as 
to  wilful  default  upon  further  directions,  where  the  common 
accounts  only  have  been  directed  by  the  original  decree.  Green  v. 
BaMey  (a)  and  Oarland  v.  Litilewood  (6)  are  conclusive  author- 
ities on  this  point.  That  part  of  the  case  which  relates  to  wilful 
default  must  be  considered  as  having  been  disposed  of  by  the 
original  decree.  The  plaintiffs  never  appealed  from  that  decree. 
Indeed,  it  was  one  more  favourable  to  them  than  they  were  entitled 
to,  and  probably  would  not  have  been  obtained  had  opposition 
been  made  to  it ;  for  a  plaintiff  having  sought  to  charge  a  sur- 
viving trustee,  and  the  executors  of  a  deceased  tru:stee,  and 
having  alleged  a  case  of  joint  liability,  is  not  entitled  to  change 
the  nature  of  his  case  at  the  hearing,  and  seek  relief  separately 
against  the  estate  of  the  deceased  trustee  alone.  Still  less  can 
he,  when  he  has  obtained  a  decree  without  opposition  in 
*  a  particular  form,  have  a  decree  of  a  different  kind  on  *  296 
further  directions.  These  observations  are  only  made  to 
save  the  delay  and  expense  of  further  litigation  in  this  unjustifi- 
ablj  protracted  suit ;  for  all  the  circumstances  on  which  the  plaintiffs 
rely  as  a  ground  for  the  inquiry  objected  to,  might  be  explained, 
and  would  be  shown  to  have  really  nothing  to  do  with  the 
question. 

Mr.  Beihell  and  Mr.  Daniel,  ior  the  plaintiffs.  —  The  letters 
which  are  in  evidence,  and  the  testimony  of  one  of  the  witnesses, 
show  that  some  of  the  children  of  the  testator  received  more  than 
the  sum  which  was  invested  by  Dr.  Townsend  as  Mrs.  Cresswell's 
share,  and  this  is  a  sufficient  ground  for  inquiry  whether  more 
might  not  with  proper  diligence  have  been  received  in  respect  of 
that  share.  It  would  be  most  inconvenient  to  lay  down  or  affirm 
such  a  rule  as  that  an  inquiry  as  to  wilful  default  shall  in 
no  case  be  directed  for  the  first  time  on  further  directions.  In 
many  cases  the  whole  foundation  for  such  an  inquiry  must  neces- 
sarily be  the  result  of  the  investigation  under  the  original  decree. 
It  is  a  fallacy  to  say  that  this  part  of  the  case  was  disposed  of  at 
the  original  hearing.  If  the  Court  meant  to  preclude  itself  from 
giving  this  part  of  the  relief  sought,  it  would  have  dismissed  so 
much  of  the  bill  as  sought  for  it. 

(a)  7  Beav.  274.  (6)  1  Beav.  627. 
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The  Lord  Justice  Knight  Bruce.  —  This  suit  relates  to  the 
case  of  a  trustee,  who  died  in  the  summer  of  the  year  1830,  but 
was  not  instituted  until  the  month  of  January,  1843.  As  the  bill 
was  framed,  it  did  not  state  this  deceased  gentleman  (Dr.  Town- 
send)  to  have  been  the  sole  trustee,  or  sole  acting  trustee.  It 
represented  him  and  Mr.  R.  Garter  to  have  been,  and  to  have 
acted  as,  trustees  jointly.    The  error  in  that  statement 

*  297   would  have  been  of  little  importance  had  ♦  Dr.  Townsend 

been  alive,  as  he  knew  the  facts ;  but  his  personal  repre- 
sentatives cannot  be  supposed  to  have  known  the  circumstances 
equally  well,  if  at  all.  They  were  brought  before  the  Court  in 
a  state  treating  the  acts  complained  of  as  the  acts  equally  of  Mr. 
B.  Garter  and  the  deceased  Dr.  Townsend.  At  the  hearing  they 
find  that  Dr.  Townsend  is  alone  to  be  made  the  object  of  attack, 
Mr.  B.  Carter,  or  his  estate  (which  is  the  same  thing),  being 
dismissed,  on  the  ground  (it  is  to  be  supposed)  that  Mr.  R.  Carter 
had  never  accepted  the  trusts. 

I  am  not  quite  sure,  that,  as  Dr.  Townsend  had  died  before  the 
suit  was  instituted,  the  circumstance  to  which  I  have  just  re- 
ferred, namely,  the  dismissal  of  Mr.  R.  Carter's  representative, 
is  not  of  itself  sufficient  to  support  the  present  appeal.  But  I 
would  rather  not  decide  the  case  upon  that  ground. 

When  the  case  came  on  at  the  original  hearing,  an  account 
was  directed,  of  which  no  complaint  was  made.  The  account  was 
taken;  every  thing  was  duly  accounted  for;  no  complaint  was 
made  against  Dr.  Townsend  or  his  representatives,  but  certain 
facts  and  documents  were  brought  forward  in  the  Master's  office ; 
and  in  consequence  of  these  facts  and  documents,  the  Court,  upon 
further  directions,  directed  the  inquiry  now  complained  of.  Whether 
the  inquiry  as  to  wilful  default  ought  to  have  been  directed,  is  the 
point  now  before  us. 

To  go  back  to  the  original  hearing,  Lord  Eldon  often  said,  that, 

as  a  general  rule,  in  order  to  obtain  .an  inquiry  as  to  wilful  default 

against  an  executor  or  a  trustee,  you  must  allege  a  case  for 

*  298    such  an  inquiry,  *  —  must  pray  for  it,  and  prove  one  act  at 

least  of  wilful  default,  and  that,  doing  so,  you  may  have  a 
general  decree  as  to  wilful  default.  That  is  the  course  of  the 
Court.  This  state  of  circumstances  may,  however,  arise ;  namely, 
a  case  of  wilful  default  may  be  alleged,  and  a  prayer  may  be 
founded  on  it ;  but  the  circumstances  appearing  by  admission  or 
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proof  may  only  raise  a  case  of  suspicion  in  the  mind  of  the  Court, 
on  ihe  question  whether  an  act  of  wilful  default  has  been  com- 
mitted. In  such  a  case  I  can  conceive  that  the  Court,  if  it  is 
likely  that  further  eyidence  may  be  obtained,  ought  to  direct  an 
inquiry  short  of  directing  wilful  deiault,  in  order  to  ground  upon 
that  a  new  order,  and  to  direct  an  inquiry  as  to  wilful  default  at  a 
fatore  stage.  But  then  the  inquiry  should  be  directed  in  such  a 
way  as  to  call  the  defendant's  attention  to  the  facts  to  be  investi- 
gated. 

For  instance,  if  the  allegation  be  that  a  sum  of  1000/.  has  been 
lost  by  wilful  default,  the  inquiry  may  well  be  under  what  circum- 
stances it  was  lost,  and  into  the  facts  bearing  on  the  loss.  Then 
the  evidence  will  be  supplied,  and  when  it  comes  back  to  the  Court, 
an  inquiry  as  to  wilful  default  may  be  directed.  I  can  conceive 
the  propriety,  or  even  the  necessity,  of  such  a  course ;  but  it  is 
not  the  habit  of  the  Court  to  treat  with  severity  a  trustee  who, 
although  he  has  acted  erroneously,  has  acted  in  good  faith.  That, 
however,  was  not  the  case  here ;  the  course  taken  here  was  tanta- 
monnt  to  an  adjudication  (it  not  appearing  that  there  was  any 
wilful  default)  that  there  was  no  wilM  default  to  be  inquired  into, 
because  the  account  was  only  a  general  account  of  the  receipts  of 
the  trustee.  It  is  said  that  there  was  a  direction  to  report  circum- 
stances specially ;  but  Sir  William  Horne,  a  Master  of 
great  learning  and  experience,  said  —  and  *said  most  *299 
truly — that,  with  regard  to  special  circumstances,  they 
must  be  stated  with  respect  to  the  ^'  matters  aforesaid,"  that  is  to 
say,  the  question  of  receipts  and  allowances.  Other  questions 
were  not  before  him,  and  the  danger  of  an  indictment  for  perjury 
in  the  event  of  false  evidence  being  given  upon  such  questions 
would  not  arise,  because  the  evidence  would  not  be  material,  as 
not  addressed  to  matters  in  issue.  It  is  said  that  the  evidence 
was  documentary  here,  but  the  rule  is  the  same ;  nor  were  the 
defendants  called  .upon  to  address  themselves  to  the  evidence 
before  the  Master,  because  the  Master  was  not  to  inquire  as  to 
wilful  default.  This  decree  was  so  worded  as  not  to  enable  the 
C!onrt  on  further  directions  to  look,  for  any  purpose  of  wilful 
default,  at  the  new  evidence  produced  before  the  Master,  inasmuch 
as  it  was  not  evidence  for  any  such  purpose. 

The  consequence  is,  that  without  denying  that  a  case  may  exist 
in  which,  on  further  directions,  an  inquiry  whether  wilM  default 
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has  been  committed  may  be  directed,  I  do  not  think  this  such  a 
case ;  and  in  my  judgment,  the  inquiry  had  better  be  erased  from 
the  decree. 

But  assuming  that,  according  to  the  ordinary  practice  of  the 
Court,  there  is  nothing  to  prevent  an  inquiry  being  directed,  it 
still  remains  to  consider  whether  there  was  matter  enough  on  the 
facts  and  documents  stated  in  the  report  to  render  this  inquiry 
before  the  Master  probably  useful.  I  am  of  opinion,  that,  at  the 
utmost,  they  raised  a  doubt  as  to  an  obscure  matter,  upon  which 
all  the  persons  who  could  have  given  important  information  have 
passed  to  their  graves,  leaving  us  only  the  means  of  conjecture. 
There  would  be  great  hazard  of  a  miscarriage  .of  justice,  if  this 
matter  should  be  gone  into.  I  am  of  opinion,  I  repeat,  that  the 
inquiry  had  better  be  struck  out. 

*  300  *  The  Lord  Justice  Lord  Cranworth.  —  Assuming  that 
the  state  of  the  pleadings  and  the  practice  of  the  Court 
warranted  this  inquiry,  I  think  that  the  facts  of  this  case  lead 
irresistibly  to  the  inference  that  the  accounts  were  properly  taken, 
and  a  proper  distribution  made  of  the  testator's  estate ;  that  Dr. 
Townsend  had  transferred  into  his  name  the  whole  of  the  fortune 
of  Frances  Cresswell  assigned  by  her  marriage  settlement ;  namely, 
the  fund  then  consisting  of  500^.,  4/.  per  cent  annuities ;  and  that 
therefore  there  was  no  ground  shown  for  an  inquiry  as  to  wilful 
default. 


HART  V.   TULK. 

HART  V.   GORDON. 

TULK  V.  HART. 

HART  V.   COTTRELL. 

1S52.    April  29.    May  5,  S.    Before  the  Lords  Justices. 

The  words,  **  The  said  fourth  schedule/^  in  a  will,  held  to  mean  '*  the  said  fifth 
schedule,'^  upon  a  consideration  of  all  the  provisions  of  the  will  and  of  the 
state  of  the  testator's  property  and  family  when  the  will  was  made,  although 
the  actual  words  involved  no  contradiction  nor  repugnancy  to  the  other  pro- 
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visions  of  the  will,  except  by  making  in  one  instance  insufficient  provision  for 
the  charges  thereby  created,  having  regard  to  the  value  of  the  property,  and 
except  by  making  capricious  and  improbable  dispositions,,  at  variance  with 
what  appeared  to  be  the  general  intention.* 

This  was  an  appeal  from  the  decision  of  Vice-Chancellor  Parker, 
upon  the  construction  of  the  will  of  Charles  Augustus  Tulk,  the 
testator  in  the  cause,  dated  the  23d  of  September,  1848. 

The  following  circumstances  relating  to  the  state  of  *  the    *  801 
family,  and  of  the  property  of  the  testator  at  the  date  of 
his  will,  were  in  substance  found  by  the  Master's  report  in  the 
cause. 

At  the  times  of  making  his  will  and  of  his  death,  he  had 
(besides  a  son  whom  he  considered  sufficiently  provided  for) 
seven  children ;  viz.,  Augustus  Henry  Tulk,  Edward  Hart  Tulk, 
John  Augustus  Tulk,  James  Stuart  Tulk,  Caroline  Augusta  Gordon, 
Lonisa  Susanna  Ley,  and  Sophia  Augusta  Cottrell. 

He  had  freehold  houses  in  and  near  to  Leicester  Square,  which 
by  his  will  he  divided  into  seven  parcels,  and  described  in  seven 
schedules.  These  seven  parcels  at  the  date  of  the  will  produced 
the  following  annual  rentals :  the  first,  601/. ;  the  second,  615/. ; 
the  third,  603/.  18«. ;  the  fourth,  181/. ;  the  fifth,  133/.  10«. ;  the 
sixth,  605/. ;  the  seventh,  599/.  16«.  A  large  house  which  had 
occupied  a  portion  of  the  fourth  parcel  had  been  pulled  down  at 
the  date  of  the  will,  and  the  site  was  unlet  and  unbuilt  upon, 
and  was  entered  at  the  annual  value  of  420/. 

Settlements  had  been  made  upon  the  marriages  of  the  three 
daughters.  The  settlement  on  Mrs.  Gordon's  marriage  was  made 
by  indentures  of  lease  and  release,  dated  the  13th  and  14th  days 
of  July,  1834,  whereby  the  testator  conveyed  to  trustees  certain 
houses  in  and  near  Leicester  Square,  to  the  use  of  the  husband  for 
life,  and  after  his  decease  to  the  use  of  Carolina  Augusta  Tulk  and 
her  assigns  during  her  life,  and  after  her  decease  to  the  use  and 
for  the  benefit  of  the  children  of  the  marriage,  or  of  the  issue  of 

*  See  1  Jarman  Wills  (3d  Eng.  ed.),  393.  470,  (4th  Am.  ed.)  365.  424  et  seq, 
and  notes ;  Bond's  App.  31  Conn.  183 ;  Pruden  v.  Pruden,  14  Ohio,  N.  S.  251 ; 
Bender's  App.  3  Grant  (Penn.)f  210;  Jones's  App.  3  Grant  (Penn.),  169; 
Pasmore  c.  Huggins,  21  Beav.  103;  Key  v.  Key,  4  De  G.,  M.  &  G.  73;  Wil- 
kinson 0.  Bewicke,  3  De  G.,  M.  &  G.  937 ;  Langdale  v,  Briggs.  8  De  G.,  M.  & 
6.  391 ;  Sorsby  ».  Vance,  36  Miss.  (7  Geo.)  564 ;  Cox  v.  Britt,  22  Ark.  567 ; 
Wood  V.  Wood,  L.  R.  4  Eq.  48 ;  Gillett  r.  Gane,  L.  R.  10  Eq.  29. 
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such  children ;  in  default  of  issue,  as  the  husband  and  wife,  or  the 
Burvivor,  should  appoint.    The  property  thus  settled  was  of  the 
yearly  value  of  461/.  6«. 

*  802       The  settlement  made  upon  Mrs.  Ley's  marriage  was  *  an 

assignment  of  a  bond  dated  the  6th  of  August,  1844,  entered 
into  by  the  testator  with  the  trustees,  in  the  sum  of  8000/.,  with 
a  condition  securing  the  payment  of  an  annuity  of  150/.,  which, 
by  an  indenture  dated  the  6th  of  August,  1844,  was  settled  upon 
certain  trusts  for  the  benefit  of  Mr.  and  Mrs.  Ley  and  their  chil- 
dren. After  the  execution  of  the  bond  and  indenture  and  the 
marriage,  the  testator  agreed  to  increase  the  annuity  to  the  annual 
sum  of  200/. 

Mrs.  Gottrell's  settlement  was  made  by  an  indenture  dated  the 
25th  of  September,  1847,  whereby  the  testator  covenanted  to  pay 
to  the  trustees  or  trustee  for  the  time  being  of  the  indenture  the 
annual  sum  of  200/.,  upon  trusts  for  Mrs.  Cottrell  and  her  children, 
with  a  proviso  that  if  the  testator  should  thereafter  by  deed,  will, 
or  otherwise,  make  any  other  provision  for  the  parties  beneficially 
interested  in  the  indenture,  equal  to  or  of  greater  amount  than  the 
annual  sum  of  200/.  thereby  covenanted  to  be  paid,  the  covenant 
on  the  part  of  Charles  A.  Tulk  therembefore  contained  should 
cease. 

For  some  time  prior  to  and  down  to  the  time  of  the  death  of  the 
testator,  he  allowed  to  his  sons  Augustus  Henry  Tulk,  Edward 
Hart  Tulk,  and  James  Stuart  Tulk,  an  annual  sum  of  200/. 
each,  payable  by  quarterly  instalments,  for  their  maintenance 
and  support,  but  made  no  allowance  to  his  son  John  Augustus 
Tulk. 

James  Stuart  Tulk  had  not  at  the  time  that  the  testator 
made  his  will,  nor  at  the  time  of  his  death,  any  other  income  or 
means  of  support  other  than  the  allowance  made  to  him  by  the 
testator. 

Tlie  will,  so  far  as  is  material,  was  as  follows:   after 

*  808    ♦  directing. payment  out  of  the  personal  estate,  of  the  testa- 

tor's debts  (except  debts  owing  from  him  on  mortgage), 
and  his  funeral  and  testamentary  expenses,  he  directed  the  residue 
to  be  invested  in  the  funds,  so  that  the  same  might  be  added  to 
and  form  part,  and  accumulate,  and  be  held  upon  the  same  trusts 
as  were  thereinafter  declared  concerning  the  fund  directed  to  be 
formed  out  of  the  rents  of  the  hereditaments  next  thereinafter  de- 
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vised,  for  payment  of  the  debts  due  from  the  testator  on  mortgage. 
The  will  then  proceeded  as  follows :  "  Provided  always,  and  I  do 
hereby  direct,  that  in  case,  at  the  time  of  my  decease,  a  piece  of 
ground  situate  on  the  east  side  of  Leicester  Square  in  the  county 
of  Middlesex,  and  now  unoccupied,  being  part  of  the  hereditaments 
hereinafber  devised  in  trust  for  my  son  James  Stuart,  his  heirs 
and  assigns,  and  comprised  in  the  fourth  schedule  hereinafter  con- 
tained, shall  not  be  let,  the  trustees  or  trustee  for  the  time  being 
of  my  said  personal  estate,  shall  from  time  to  time,  out  of  my  said 
personal  estate,  first  applying  the  annual  income  so  far  as  the 
same  may  be  sufficient,  and  then  a  sufficient  part  of  the  capital, 
pay  unto  my  said  son  James  Stuart,  his  heirs  and  assigns,  the 
clear  annual  sum  of  250/.,  by  equal  half-yearly  payments,  until 
such  piece  of  ground  shall  be  let,  or  all  the  said  mortgage  debts 
shall  be  paid ;  the  first  half-yearly  payment  to  be  made  at  the  end 
of  six  calendar  months  next  after  my  decease.    And  I  devise  all 
the  messuages  or  tenements,  and  other  hereditaments  respectively 
comprised  in  the  seven  several  schedules  hereinafter  contained, 
with  the  appurtenances,  unto  and  to  the  use  of  the  said  George 
Appleyard  and  James  Meredith,  their  heirs  and  assigns  for  ever, 
upon  the  trusts,  following ;  that  is  to  say,  upon  trust,  that  they,  my 
said  trustees  and  the  survivor  of  them,  his  heirs  or  assigns,  shall 
in  the  first  place  from  time  to  time,  with  and  out  of  the 
rents  and  profits  of  the  same  messuages  and  *  tenements,    *  804 
and  other  hereditaments,  yearly  and  every  year,  until  a 
fond  sufficient  to  pay  off  all  the  mortgage  debts  charged  on  the 
same  estates  or  any  of  them  shall  be  raised  under  the  trusts  of 
this  my  will,  raise  the  clear  annual  sum  of  16002.  by  equal  half- 
yearly  payments  in  every  year,  the  first  half-yearly  payment  to 
be  raised  at  the  end  of  six  calendar  months  next  after  my  decease. 
And  I  direct  that  the  whole  of  the  rents  of  all  the  hereditaments 
comprised  in  the  fifth  schedule  hereinafter  contained,  shall  be 
applicable,  so  far  as  the  same  are-  sufficient,  to  the  raising  the  said 
annual  sum  of  1600/.,  and  also  that  until  the  s^id  piece  of  ground 
in  the  said  fourth  schedule  shall  be  let  as  aforesaid,  the  whole  of 
the  rents  of  all  the  other  hereditaments  comprised  in  that  sched- 
.nle  shall  be  applicable  in  like  manner,  so  far  as  the  same  are 
sufficient,  and  that  the  rents  of  the  hereditaments  respectively 
comprised  in  the  five  other  schedules  hereinafter  contained,  shall 
bear  each  an  equal  fifth  part  of  raising  the  residue  of  the  said 
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annual  sum  of  1600/.,  after  raising  so  much  thereof  as  the  rents 
of  the  said  hereditaments  comprised  in  the  said  fifth  schedule,  and 
the  rents  of  the  said  hereditaments  comprised  in  the  said  fourth 
schedule,  shall  (until  such  piece  of  ground  shall  be  let)  be  sufficient 
to  pay.  But  after  such  piece  of  ground  shall  be  let,  then  I  direct 
that  the  whole  of  the  rents  of  all  the  hereditaments  in  the  said 
fourth  schedule  shall  be  applicable^  so  far  as  the  same  may  be  suf- 
ficient^ to  the  raising  the  said  annual  sum  of  1600/.,  and  the  re- 
Tnainder  of  such  annual  sum  shall  be  raised  in  equal  sixth  shares^ 
that  isy  one  out  of  the  rents  of  the  hereditaments  comprised  tfi* 
each  of  the  other  schedules,  (a)  And  I  direct  that  the  trustees 
or  trustee  for  the  time  being  under  this  my  will,  shall  from  time 

to  time,  by  and  out  of  the  said  annual  sum  of  1600/., 
*  305    *  in  the  first  place  pay  and  discharge  all  the  interest  due 

and  to  accrue  due  in  respect  of  the  mortgage  debts  charged 
on  the  same  devised  estates,  or  any  of  them,  until  such  debts  shall 
be  discharged  under  the  trusts  of  this  my  will ;  and  shall  in  the 
next  place  from  time  to  time  invest  so  much  of  each  half-yearly 
payment  of  the  said  sum  of  1600/.  as  shall  not  be  required  to  pay 
such  interest,  in  the  names  or  name  of  the  trustees  or  trustee  for 
the  time  being,  under  this  my  will,  in  some  or  one  of  the  public 
stocks  or  funds  of  Great  Britain;  and  shall  from  time  to  time 
accumulate  and  invest  in  like  manner,  as  or  in  the  nature  of  com- 
pound interest,  the  annual  income  of  such  stocks  or  funds,  and  of 
all  accumulations  arising  therefrom,  until  a  fund  sufficient  to  pay 
off  all  the  mortgage  debts  charged  on  the  same  devised  estates,  or 
any  of  them,  shall  have  been  formed  by  means  of  such  investments 
and  accumulations ;  and  when  siich  sufficient  fund  shall  have  been 
so  formed,  I  direct  that  the  same  shall  be  paid  and  applied  by  the 
trustees  or  trustee  for  the  time  being,  under  this  my  will,  in  pay- 
ment and  satisfaction  of  all  such  mortgage  debts ;  and  in  case 
such  fund  shall  from  any  unforeseen  cause  be  more  than  sufficient 
to  pay  off  all  the  same  mortgage  debts,  aiid  to  defray  the  costs, 
charges,  and  expenses  attending  such  payment,  and  obtaining  re- 
conveyances from  the  respective  mortgagees,  such  surplus  shall  be 
subject,  in  seven  equal  shares,  to  the  same  trusts  as  the  rents  and 
profits  of  the  same  devised  estates  shall  then  be  subject  to  under, 
this  my  will.    And  I  do  hereby  empower  the  trustees  or  trustee 

(a)  This  was  the  passage  upon  which  the  question  arose. 
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for  the  time  being,  under  this  my  will,  from  time  to  time,  if  they 
or  he  shall  think  fit  so  to  do,  to  apply  all  or  any  part  or  parts  of 
the  fnnd  to  be  accumulated  as  aforesaid,  in  the  partial  or  total 
discharge,  in  such  order  as  they  or  he  shall  think  fit,  of  any  of  the 
said  mortgage  debts,  notwithstanding  such  accumulated 
fund  shall  not  then  be  sufficient  to  discharge  the  *  whole  of   *  306 
tiie  said  mortage  .debts ;  but  then  and  in  any  such  case, 
and  from  time  to  time  until  all  the  said  mortgage  debts  shall  be 
paid  off,  there  shall  be  raised  half-yearly,  in  equal  shares,  out  of 
the  rents  of  such  of  the  hereditaments  comprised  in  the  said  sched- 
ules, as  shall  be  liable  to  contribute  equally  to  the  raising  the 
said  annual  sum  of  1600/.,  such  a  yearly  sum  or  such  yearly  sums 
of  money  as  shall  be  equal  in  amount  to  the  interest  of  the  mort- 
gage debt  or  debts  so  paid  off;  and  such  yearly  sum  or  sums  £ihall 
be  from  time  to  time  accumulated  and  added  to  and  held  upon  the 
like  trusts  as  are  hereinbefore  declared  concerning  the  said  fund 
hereinbefore  directed  to  be  accumulated  as  aforesaid.    And  subject 
and  without  prejudice  to  the  trusts  hereinbefore  declared,  I  direct 
that  the  said  hereditaments  hereinbefore  devised  shall  be  respeo- 
tirely  held  upon  the  trusts  following,  that  is  to  say :  as  to  such  of 
the  same  hereditaments  hereinbefore  devised  as  are  comprised  in 
the  first  schedule  hereinafter  contained,  in  trust  for  my  son  Augus- 
tas Henry,  his  heirs  and  assigns  for  ever.     And  as  to  such  of  the 
same  hereditaments  hereinbefore  devised  as  are  comprised  in  the 
second  schedule  hereinafter  contained,  in  trust  for  my  son  Edward 
Hart,  his  heirs  and  assigns  for  ever.     And  as  to  such  of  the  same 
hereditaments  hereinbefore  devised  as  are  comprised  in  the  third 
schedule  hereinafter  contained,  in  trust  for  my  son  John  Augustus, 
his  heirs  and  assigns  for  ever.     And  as  to  such  of  the  same  here- 
ditaments hereinbefore  devised  as  are  comprised  in  the  fourth 
schedule  hereinafter  contained,  in  trust  for  my  son  James  Stuart, 
his  heirs  and  assigns  for  ever."    And  as  to  such  of  the  same 
hereditaments  thereinbefore  devised,  as  were  comprised  in  the 
fifUi  schedule  thereinafter  contained,  the  testator  directed  that  the 
trustees  or  trustee  for  the  time  being  under  that  his  will  should, 
during  the  life  of  his  daughter  Caroline  Augusta  Gordon, 
pay  the  rents  and  profits  of  the  *  said  hereditaments  com-    *  807 
prised  in  the  fifth  schedule,  for  her  separate  use,  but  not 
by  way  of  anticipation ;  and  that  after  her  decease  the  heredit- 
aments comprised  in  the  fifth  schedule  should  be  held,  but  sub- 
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ject  nevertbeless,  and  without  prejudice,  to  the  life  interest  (if  any) 
which  she  might  have  appointed  in  the  same  hereditaments  or  any 
part  thereof,  to  any  husband  who  might  survive  her,  under  a 
power  thereinafter  given  to  her,  in  trust  for  all  and  every  such  of 
the  children  (if  more  than  one)  of  his  said  daughter  Mrs.  Gordon, 
who  being  a  son  or  sons  should  live  to  attain  the  age  of  twenty- 
one  years,  or  being  a  daughter  should  live  to  attain  that  age  or  be 
sooner  married,  equally  to  be  divided  between  or  among  them, 
share  and  share  alike,  and  for  their  respective  heirs  and  assigns 
for  ever ;  with  the  usual  powers  for  maintenance,  and  a  limitation 
to  her  in  fee,  in  case  there  should  be  no  child  of  his  daughter 
Mrs.  Grordon,  who  being  a  son  should  live  to  attain  the  age  of 
twenty-one  years,  or  being  a  daughter  should  live  to  attain  that 
age  or  be  sooner  married.  And  as  to  such  of  the  same  heredita- 
ments thereinbefore  devised  as  were  comprised  in  the  sixth  sched- 
ule thereinafter  contained,  the  same  hereditaments  should  be 
held  by  the  trustees  or  trustee  for  the  time  being,  under  that  his 
will,  upon  such  and  the  like  trusts,  and  with  such  and  the  like 
powers  and  provisions  in  all  respects,  for  the  benefit  of  his  daugh- 
ter Mrs.  Ley  and  her  children  and  child,  and  their  and  her  respecr 
tive  heirs  and  assigns,  as  were  thereinbefore  declared  concerning 
the  hereditaments  comprised  in  the  ^fih  schedule,  for  the  benefit 
of  his  daughter  Mrs.  Gordon  and  her  children  and  child,  and  their 
and  her  respective  heirs  and  assigns  as  aforesaid.  And  as  to  such 
of  the  same  hereditaments  thereinbefore  devised  as  were  com- 
prised in  the  seventh  schedule  thereinafter  contained,  the  same 

hereditaments  should  be  held  by  the  trustees  or  trustee  for 
*  808    the  time  being  of  *  that  his  will,  upon  such  and  the  like 

trusts,  and  with  such  and  the  like  powers  and  provisions 
in  all  respects,  for  the  benefit  of  his  daughter  Mrs.  Cottrell  and 
her  children,  and  their  and  her  respective  heirs  and  assigns,  as 
were  thereinbefore  declared  concerning  the  hereditaments  com- 
prised in  the  fifth  schedule,  for  the  benefit  of  his  daughter  Mrs. 
Gordon  and  her  children  and  child,  and  their  and  her  respective 
heirs  and  assigns  as  aforesaid.  Provided  nevertheless,  and  the 
testator  thereby  empowered  each  of  his  three  daughters,  by  any 
deed  or  deeds  with  or  without  power  of  revocation,  or  by  her  will 
or  any  codicil  or  codicils  thereto,  or  any  writing  or  writings  in 
the  nature  of  a  will  or  codicil,  to  appoint  all  or  any  part  or  parts 
of  the  hereditaments  thereinbefore  devised,  to  be  held  in  trust  for 
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sach  daughter  during  her  life  as  aforesaid,  unto  or  to  be  held  in 
trust  for  the  benefit  of  any  husband  who  might  survive  such 
daughter  during  his  life. 

The  suit  was  instituted  to  carry  into  effect  the  trusts  of  the  will, 
and  the  question  was,  whether  the  words  "  fourth  schedule,"  in 
the  passage  of  the  will  set  out  in  italics  at  p.  804,  supray  must  not 
be  construed  as  "  fifth  schedule." 

The  Vice-Chancellor  decided  this  question  in  the  negative. 

Mr.  Wigram  and  Mr.  Elmsley  were  for  the  appellant,  James 
Staart  Tulk.  —  When  the  circumstances  ascertained  by  the  Mas- 
ter's report  are  adverted  to,  it  is  clear  that  the  word  "  fourth  " 
was  a  mere  clerical  error.  The  testator  had  in  view  two  objects : 
one,  to  raise  1600^  a  year  to  pay  off  the  mortgages ;  the  other, 
to  provide  for  his  children  with  as  near  an  approach  to  equality  as 
was  conveniently  practicable.  The  directions  of  the  will  as  to 
raising  the  annual  sum  of  1600Z.  could  not,  without  cor- 
recting the  clerical  error,  *  be  carried  into  effect ;  for  when  *  809 
the  house  is  rebuilt  on  the  land  comprised  in  the  fourth 
schedule,  the  income  of  that  property  will  be  about  600?.,  leaving 
1000/.  to  be  divided  into  six  equal  shares  of  1667.  I89.  4(2.,  one  of 
which,  if  the  correction  is  not  made,  would  have  to  be  paid  out 
of  the  income  of  the  property  comprised  in  the  fifth  schedule,  that 
income  being  only  183/.  IO9.  If  the  obvious  correction  is  made, 
the  whole  scheme  is  consistent  and  probable. 

They  cited  Lang%ton  v.  Langston^  (a)  Garvey  v.  Hibberty  (6) 
Coryton  v.  Helyer^  (c)  Doe  v.  Martin^  (d)  Pycroft  v.  Chregoryy  (e) 
Lowe  V.  Lord  Huntingtowerj  (^)  Coles  v.  Hulme.  (h) 

Mr.  Malins  and  Mr.  Moxon^  for  the  plaintiffs.  —  As  to  the 
infant  plaintiffs,  no  consent  can  of  course  be  given ;  but  as  to  the 
adult  plaintiflb,  Edward  H.  Hart  and  John  Augustus  Tulk,  they 
are  satisfied  that  the  testator  intended  equality  among  his  seven 
children,  and  that  the  error  is  a  clerical  error,  and  are  desirous 
that  the  error  should  be  corrected. 

(a)  2  C.  &  F.  194 ;  8  Bligh,  N.  S.  167.  (e)  4  Russ.  526. 

(6)  19  Ves.  124.  \g)  4  Russ.  632  n. 

(c)  2  Cox,  840.  (A)  8  B.  &  C.  668. 
(cO  4  B.  &  Ad.  771. 
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Mr.  RusBeU  and  Mr,  Daniel^  for  the  defeiidaiit4S  Mr.  and  Mrs. 
Ley,  Mrs.  Gk)rdon,  and  their  children.  —  There  is  no  ambiguity 
upon  the  will  as  it  stands ;  it  can  be  as  rationally  construed  with 
one  reading  as  the  other.  There  is  no  evidence  that  equality  was 
intended ;  the  contrary  appears  upon  the  will.  There  may  have 
been  reasons  why  James  S.  Tulk  should  hare  the  annual  sum  of 
250Z.  only,  until  the  piece  of  vacant  groxind  should  be  let, 
*  810  ^'  and  "  aU  the  mortgage  debts  paid.  There  is  no  *  case 
where,  in  such  circumstances,  the  Court  has  substituted 
one  word  for  another. 

They  cited  Newburgh  v.  Newhurgh ;  (a)  Sugden  on  the  Law  of 
Property,  pp.  206,  367,  870,  371 ;  1  Jarman  on  Wills,  853  ;  Doe 
V.  Taylor^  (V)  Miller  v.  Travers,  (c)  Day  v.  IVig.  (d)  They  also 
referred  to  Langston  v.  Pole,  (e) 

The  Lord  Justice  BIniqht  Bruce  referred  to  Attorney- General 
V.  Qrote.  (j/) 

Mr.  Shebheare  appeared  for  the  defendant  Augustus  Henry 
Tulk,  who  was  desirous  that  the  error  might  be  corrected. 

Mr,  FoUett  and  Mr,  CoUrellj  for  the  defendants  Mr.  and  Mrs. 
Gottrell,  supported  the  view  taken  on  behalf  of  Mrs.  Ley  and  Mrs. 
Gordon. 

Mr,  Wigram^  in  reply. 

Cur.  ddv.  vultn 

The  Lord  Justice  Knight  Bruce.  —  The  question  in  this  case 
may  be  difficult,  but  is  one  merely  of  construction.  The  words  to 
be  construed  being  the  words,  "  the  said  fourth  schedule,"  occur- 
ring in  a  particular  part  of  the  will  of  the  late  Mr.  Charles  Augustus 
Tulk ;  namely,  in  this  passage  of  it ;  — 

[His  Lordship  read  the  passage  set  out  in  italics,  above,  p.  304.] 

(a)  5  Madd.  864.  (c)  S  Bing.  244. 

(6)  10  Q.  B.  718.  (J)  1  P.  W.  286. 

It)  Cited  in  Langston  v.  Langston,  2  C.  &  F.  205,  206. 
(jg)  8  Mer.  316. 
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Of  course  those  who  have  to  perform  the  office  of  inter- 
pretation can,  in  exercising  that  function,  be  only  *  guided,  *  811 
only  helped,  by  the  contents,  the  whole  contents,  of  the  will 
itself,  illustrated  by  such  extrinsic  evidence  as  ^^  the  rules  of  law 
respecting  the  admission  of  extrinsic  evidence  in  aid  of  the  inter^ 
pretation  of  wills,"  allow  to  be  taken  into  consideration  for  that 
purpose,  roles  towards  the  knowledge  and  in  the  application  of 
which  the  collection  of  authorities  made  by  Sir  James  Wigram, 
his  arrangement  of  those  authorities,  and  his  able  and  judicious 
remarks  on  them,  in  his  excellent  book,  the  phraseology  of  whose 
title-pages  I  have  just  been  borrowing,  afiford  most  valuable 
assistance.^ 

The  testator  had  sons  and  daughters.  He  was  the  owner  of 
real  estates  of  considerable  value,  comprising  much  house  prop- 
erty, and  his  plan  waste  divide  his  real  estates,  or  what  was  prob- 
ably the  bulk,  if  not  the  whole  of  them,  into  as  many  portions  as 
he  had  children,  save  one,  and  to  allot  one  of  the  portions  to  each 
child,  except  a  son,  whom  he  stated  that  he  thought  another  rela- 
tive had  sufficiently  provided  for.  This  scheme  he  intended  to 
carry  into  effect  by  incorporating  into  his  will  schedules  of  the 
estates,  each  schedule  applicable  to  one  child,  and  describing  that 
child's  share  of  them  severally.    The  value  or  rental  of  them 

*  See  1  Jarman  Wills  (4th  Am.  ed.),  365  et  ieq.,  and  notes  (3d  Eng.  ed.) 
393 ;  Shore  v.  Wilson,  9  CI.  &  Fin.  555 ;  Thomas  v,  Benyon,  12  Ad.  &  E.  431 ; 
FhOlips  r.  Barker,  1  Sm.  &  GifP.  583 ;  Hopwood  v.  Hopwood,  22  Beay.  494, 
495;  Herbert's  Trust,  1  John.  &  H.  121 ;  Hannam  v.  Sims,  2  De  G.  &  J.  151. 
Parol  evidence  is  admissible  to  show  the  state  of  the  testator^s  property  when  he 
made  his  will.  Webley  v,  Langstaff,  3  Desaus.  509 ;  Marshall's  Appeal,  2  Barr, 
388;  Brainard  v.  Gowdry,  16  Conn.  1 ;  Shelton  v.  Shelton,  1  Wash.  56 ;  Dewitt 
p.  Yates,  10  John.  156 ;  Jarvis  v.  Butrick,  1  Met.  480,  488 ;  Morton  v.  Perry, 
1  Met.  449 ;  Eden  o.  Williams,  3  Miflph.  27 ;  Tucker  v.  Seaman's  Aid  Soc. 
7  Met.  205,  206 ;  Morgan  o.  Dodge,  44  N.  H.  255 ;  Holmes  v.  Holmes,  86  Vt. 
525;  Leigh  v.  Savidge,  1  McCarter  (N.  J.),  124.  So  to  show  the  state  of  his 
fimiily,  Watkins  v.  Flora,  8  Ired.  874 ;  Woods  o.  Woods,  2  Jones  £q.  420 ; 
Re  wait  0.  Ulrich,  23  Penn.  St.  388 ;  Jackson  v.  Hoover,  26  Ired.  511 ;  DuBois 
9.  Ray,  35  N.  Y.  162.  But  where  the  intention  of  the  testator  is  clear,  neither 
his  situation,  nor  that  of  his  family  or  property,  will  be  considered  in  giving  effect 
to  his  will.  Brearley  o.  Brearley,  1  Stockt.  (N.  J.)  21 ;  Charter  v.  Otis,  41 
Barb.  (N.  Y.)  525 ;  Williamson  v.  Williamson,  4  Jones  Eq.  281.  Parol  evi- 
dence is  admissible  as  to  facts  known  to  the  testator,  which  may  reasonably  be 
supposed  to  have  influenced  him  in  the  disposition  of  his  property.  Ellis  o. 
Essex  Merrimack  Bridge,  2  Pick.  243 ;  Braman  v.  Stiles,  2  Pick.  460 ;  Glover 
V.  Havden,  4  Cush.  580 ;  Mooton  v.  Redd,  12  Grattan,  196. 
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when  he  made  his  will  is  known.  It  so  appears,  that,  without 
exact  equality,  there  was  a  near  approach  to  equality  between  the 
schedules,  perhaps  as  near  an  approach  as  could  well,  by  the  nature 
of  the  case,  be  permitted,  —  a  remark,  however,  that  has  no  place 
without  reckoning  for  this  purpose,  as  part  of  the  share  appor- 
tioned to  Mrs.  Gordon,  one  of  his  daughters,  some  houses  or  real 
property  that,  upon  the  occasion  of  her  marriage,  which  was  some 
years  before  his  will,  he  had  settled  upon  her  by  deed ;  nor  is  the 
remark    well    founded    without    ascribing    to    him  an  opinion 

(which  the  language  of  the  will  renders  not  unreasonably 
*  312    *  ascribable  to  him),  that  a  parcel  of  land  in    Leicester 

Square,  vacant  and  unlet  when  he  made  his  will,  which 
formed  part  of  the  share  allotted  by  it  to  one  of  his  sons,  James 
Stuart  Tulk,  would  ere  long  be  let,  so  as  to  produce  an  income  not 
merely  nominal*    It  must  be  assumed  also,  for  this  purpose,  that 
the  mortgages  which  affected  part,  if  not  the  whole,  of  his  real 
estates  were  discharged.    But  the  discharge  of  these  mortgages 
entered  into  his  scheme,  which  included  a  provision  for  raising  a 
fixed  annual  sum  out  of  the  income  of  the  devised  property,  to  be 
applied  for  that  purpose  until  the  dischai^  should  be  effected; 
and  in  discharging  these,  and  arranging  the  manner  of  contribu- 
tion, he  drew  or  attempted  or  meant  to  draw  a  distinction  or  line 
between  the  time  anterior  to  the  letting  of  the  vacant  land  in 
Leicester  Square,  and  the  time  subsequent.    Upon  this  division  of 
the  will  it  is  that  the  controversy  has  arisen,  —  a  controversy  on 
which  it  is  contended  that  light  is  thrown  by  the  circumstance  that 
an  annuity  given  by  the  will  to  Mr.  James  Stuart  Tulk  out  of  the 
general  personal  estate,  was  made  to  cease  upon  the  letting  of  tlie 
vacant   land.    The    land  has  been  let,  and  the  annuity  having 
ceased,  the  manner  of  reading  tlie  will  —  that  stands  adopted  by 
the  decision  before  us — leaves  James  Stuart  Tulk  now  and  for 
years  to  come  without  the  means  of  subsistence,  at  least  under 
that  instrument.    It  does  not  appear  that  he  has  any  other  pro- 
vision.   The  testator  does  not  seem  to  have  had  less  affection  for 
him  than  for  any  other  of  the  children,  and  while  living  made  him 
a  voluntary  allowance  more  than  nominal. 

As  to  the  disputed  construction,  the  nature  of  this  case  is  such 

that  the  words  to  be  construed  cannot  reasonably  be  suggested  to 

have   any    other    meaning  than  one  of  these  two:  they  mean, 

namely,    either    "  the    said    fourth    schedule,"    or   "  the    said 
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fifth  schedule ; "  and  as  the  appellant  *  supports  ^  latter    *  318 
of  these  two  constmctions,  upon  him  obviouslj  the  burden 
of  tiie  controversy  lies,  since  that,  primd  facie  and  presumptively, 
"  fourth  "  must  mean  "  fourth  "  none  will  deny :  the  rule  of  rea- 
son and  law  being  well  expressed  by  Marcellus  (Dig.  32,  69) 
where    he    says:   "Non   alitor  a  significatione  verborum  recedi 
oportet  quam  cum  manifestum  sit  aliud  sensisse  testatorem."    The 
appellant,  however,  has  good  grounds  for  saying  that  if  the  word 
"  fourth  "  could  be  dropped,  and  the  words  to  be  construed  could 
be  read  as  if  they  were  merely  "  the  said  schedule,"  the  result 
would,  upon  a  just  interpretation  of  the  instrument,  be  the  same 
as  if  the  word  "  fourth  "  were  turned  into  "  fifth."    No  one  can 
rationally,  we  think,  doubt  as  to  that  proposition,  by  which  the 
appellant  may  be  considered  as  gaining  something.    He  would  not 
lose,  certainly,  by  being  subjected,  as  to  the  contested  word,  to  the 
rule   of  Paulus    (Dig.    84,  5,  8):    "In    ambiguo  sermone  non 
Qtnimque  dicimus    sed   id  duntaxat   quod  volumus.    Itaque  qui 
aliud  dicit  quam  vult  neque  id  dicit  quod  vox  significat  quia  non 
Tiiltj  neque  id  quod  vult  quia  id  non  loquitur."     It  is  indeed  mani- 
fest, we  conceive,  that  if  the  words  are  construed  in  the  manner 
for  which  the  appellant  contends,  the  wjiole  will  may  be  fairly 
deemed  the  well-considered  will  of  a  rational,  careful,  prudent, 
and  just  man,  so  far  as  we  have  the  means  of  forming  a  judgment 
on  the  subject ;  but  that,' if  the  words  are  construed  otherwise,  the 
wiU  (so  far,  I  say  again,  as  we  have  the  means  of  judging)  appears 
to  be  one  of  an  eccentric  kind,  capricious,  arbitrary,  and,  in  the 
sense  in  which  the  phrase  may  be  used  as  to  such  a  matter,  unjust. 
This,  however,  though  lomething  in  his  favour,  is  of  course  not 
eyery  thing,  for  testators  have  a  right  to  be  eccentric,  capricious, 
arbitrary,  and,  so  far  as  the  term  may  be  used,  unjust ;  nor  does  it 
seldom,  I  believe,  happen  that  they  have  reasons  known  to 
Ihemselves,  *  though  not  to  those  who  expound  their  wills,    *  314 
for  dispositions  seemingly  strange  and  unreasonable.    Tes- 
tators are  not  bound  to  have  good  or  any  reasons  for  what  they  do, 
or  when  they  have  reasons  to  state  them.    But  in  the  present  in- 
stance the  clause  under  consideration,  read  as  the  respondents 
adverse  to  the  appellant  would  have  it  read,  is  not  merely  startling 
or  ridiculous :  the  case  has  that  ingredient,  and  also  something 
more.    The  other  parts  of  the  will  show  evidently  and  explain 
that,  in  the  passage  in  question,  the  word  "  fourth  "  was  written 
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inadvertently ^and  without  meaning,  or  in  sheer  mistake  by  a 
mere  error  oi  the  pen.  So,  at  least,  we  view  the  matter ;  and 
though  differing  from  a  Judge  for  whose  learning  and  ability  we 
entertain  the  highest  respect,  we  own  that  we  think  the  appellant 
right.  Indeed,  the  Yice-Ohancellor  appears  to  have  thought  that 
the  views  and  wishes  of  the  testator  were  or  would  be  disappointed 
by  not  rejecting  this  word  ^^  fourth,"  or  not  reading  it  as  the  appel- 
lant desires  to  have  it  read,  though  his  Honor  considered  himself 
precluded  by  the  law  from  giving  effect  so  far  to  them.  It  is  as 
to  that  portion  of  his  opinion  alone  that  we  differ  from  him, — a 
conclusion  to  which  we  have  not  come  without  referring  to  several 
authorities  of  more  or  less  direct  application,  the  names  of  some 
of  which  may  not  be  quite  a  waste  of  time  to  mention.  I  may 
specify  [besides  Lowe  v.  Lard  Huntingtower^  (a)]  Doe  v.  Chiches- 
ter^ (6)  Miller  v.  Travers^  (c)  Doe  v.  Martitij  Qd)  Doe  v.  His- 
cocks y  (e)  and  Attomey-Qeneral  v.  Orotey  (jg)  on  the  appeal,  as  well 
as  before  Sir  W.  Grant  ;  and  [besides  Langston  v.  LangsUm^  (A}] 

Brackenburg  v.  Brackevburg^  (%)  Doe  v.  Salleg^  (i)  Church 
*  316    V.  *Mundgy  (T)  and  Chambers  v.  Brailsford  (m)  on  the  appeal 

as  well  as  at  the  Bolls,  Mxlner  v.  Milner^  (n)  Boon  v.  Corrir 
forih^  (o)  Coryton  v.  Helyer^  (p)  Doe  v.  Sterdake^  (y)  Pglms  v. 
Smithy  (r)  Coles  v.  Hulme^  (s)  and  Doe  v.  Q-aUini.  (f) 

The  will  before  the  Court  satisfies  us  that,  in  the  opinion  of  the 
testator  when  he  made  it,  the  vacant  land  in  Leicester  Square, 
then  unlet,  was  sure  to  be  unproductive  of  income  until  it  should 
be  let.  The  will,  moreover,  convinces  us  that  the  main  and  leading 
parts,  or  among  the  main  and  leading  parts,  of  his  intention  and 
scheme  in  making  it,  were  these:  First,  not  to  leave  his  son 
James  Stuart  Tulk  for  any  period  or  at  any  time  without  a  sub- 
stantial income  under  it.  Secondly,  to  devote  to  the  discharge 
of  the  testator's  mortgs^e  debts,  until  their  full  payment,  the  whole 
income  of  that  portion  of  his  property,  which,  in  addition  to  what 

(a)  4  Ru88.  532  n.  (2)   12  Yes.  426. 

(6)  4  Dow.  P.  C.  65.  (m)  18  Ves.  368 ;  19  Vea.  652. 

(c)  8  Bing.  244.  (n)  1  Ves.  106. 

(J)  4  T.  R.  39.  (o)  2  Ves.  277. 

(e)  5  M.  &  W.  368.  (p)  2  Cox,  340 ;  Bnrr.  923. 

(J)  3  Mer.  316.  (q)    12  East,  515. 

(A)  2  C.  &  F.  194 ;  8  BUgh,  N.  S.  167.     (r)   1  Ves.  Jr.  189. 

(i)  2  Eden,  275.  («)  8  B.  &  C.  568. 

(A;)  8  T.  R.  5.  (0    3  Ad.  &  £1. 340 ;  5  B.  &  Ad.  621. 
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was  settled  on  Mrs.  Grordon  in  1834,  was  allotted  to  her  by  the 
win.  This  view,  it  is  true,  saves  the  testator's  dispositions  (if  that 
could  otherwise  be  a  right  expression)  from  being  turned  into 
something  like  a  chaos,  and  rescues  his  memory  from  the  impu- 
tation of  having  dealt  with  his  property,  so  far  as  we  can  form  a 
judgment  on  the  subject,  unreasonably  and  unparentally.  But 
though  not  therefore,  yet  not  the  less  does  it  in  our  opinion  also 
warrant  us,  consistently  with  sound  interpretation  and  the  strictest 
rules  of  law,  in  holding  as  we  do  that  the  word  ''  fourth,"  in  the 
place  in  question,  must  be  treated  as  there  without  design,  without 
meaning,  and  mertim  per  errorem  scribentis. 

*  The  Lord  Justice  Lord  Cranworth.  —  I  desire  to  add  ♦  816 
but  very  few  words  to  what  has  just  been  stated  by  my 
learned  brother.  A  consideration  of  the  figures  legitimately  be- 
fore us  on  the  report  tends  strongly  to  confirm  the  arguments  de- 
rived from  the  other  circumstances.  For  it  may  fairly  be  presumed 
that  the  testator  was  aware  of  the  value  of  what  he  had  included 
in  his  several  schedules,  nearly  the  whole  of  which  was  at  his  death 
held  on  leases  granted  by  himself,  or  which  had  existed  before  he 
became  possessed  of  the  property.  It  appears  then,  on  the  report, 
that  the  rental  of  what  is  included  in  the  several  schedules  is  as 
follows :  [His  Lordship  read  it  to  the  efiect  above  stated.] 

It  also  appears  that  on  Mrs.  Gordon's  marriage,  property  was 
settled  on  her  of  the  annual  value  of  461Z.  5^.,  so  that  every  child 
provided  for  by  the  will  (except  James)  had  about  600Z.  per  an- 
num. James,  it  is  true,  had,  until  the  vacant  ground  should  be 
let,  only  431/.,  i.  e.  181Z.  from  the  property  in  the  fourth  schedule, 
and  2507.  from  the  general  assets.  Still,  equality  seeois  to  have 
been  the  general  intention. 

Now  if  the  word  "  fourth  "  is  not  to  be  treated  as  a  mere  clerical 
error,  it  is  plain  that  the  directions  of  the  will  for  raising  the  1600/. 
oould  not  possibly  be  carried  into  efiect  unless  the  vacant  ground 
should  be  let  for  at  least  618/.  per  annum.  The  testator  could  not 
obUge  Mrs.  Gordon's  share,  comprised  in  the  fifth  schedule,  to 
contribute  above  188/.  10^.,  being  its  full  amount ;  and  as  all  the 
schedules  except  the  fourth  were  to  contribute  an  equal  sum,  the 
whole  sum  raised  from  them  could  not  exceed  six  times  183/.  108., 
t.e.,  801/.,  thus  leaving  799/.  to  be  paid  by  the  fourth  schedule ;  and 
as  that  schedule,  exclusive  of  the  vacant  ground,  produced  only 
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1812.,  it  follows  that  the  testator's  intentions  could  not  be 
*  817    accomplished  *  unless  the  vacant  ground  should  be  let  for 

at  least  618Z.  Indeed,  it  must  be  let  for  much  more ;  for 
the  sum  supplied  by  the  fifth  schedule,  Mrs.  Gordon's  share,  could 
only  be  the  net  yearly  rent  after  deducting  income  tax  and  any 
other  sums  which  might  from  time  to  time  be  payable  for  repairs, 
loss  of  rent,  or  other  contingencies ;  and  as  the  gross  income  of  the 
fifth  schedule  was  only  138i.  lOs.,  the  net  income  would  be  much 
less. 

It  is  unnecessary  to  pursue  the  calculations.    The  result  is  clear 
that  the  provision  made  by  the  testator  would  become  impossible 
so  soon  as  the  vacant  ground  should  be  let,  unless  it  should  be  let 
at  a  rent  far  beyond  what  he  could  possibly  have  contemplated  as 
certain  to  be  produced.    The  testator  must,  on  a  fair  construction 
of  the  will,  be  considered  as  directing  an  accumulation  which,  un- 
der all  contingencies,  it  would  be  possible  to  make.    He  was  evi- 
dently proceeding  on  calculations  carefully  made  with  a  view  to  a 
particular  object.     But  unless  we  hold  the  word  "  fourth  "  to  have 
been  inserted  by  mistake,  to  have  been  a  mere  lapsus  plunue^  many 
cases  might  arise,  nay,  would  be  very  likely  to  arise,  in  which  his 
expressed  object  would  be  impossible.    This,  as  I  think,  affords 
irresistible  and  legitimate  grounds  for  holding  that  there  must  be 
some  clerical  error.     And  the  context  shows  what  that  error  is, 
namely,  the  use  of  the  word  "  fourth "  instead  of  "  fifth,'?   or 
(which  is  the  same  thing)  the  insertion  of  the  word  "fourth*' 
where  there  ought  to  have  been  no  numerical  designation  of  the 
schedule  at  all.    If  the  word  "fifth"  be  read  for  "fourth,"  or 
the  word  '^  fourth  "  be  struck  out  altogether,  then  tlie  accumula- 
tion wiU  under  all  circumstances  be  not  only  possible,  but  easily 
made,  and  will  be  made  after  the  vacant  ground  is  let,  as  nearly 
as  possible  on  the  same  principle  as  before  that  event.      Add 
to    which,  such  a  construction   leaves    undisturbed   the 
*  818    *  testator's  general  intention  of  distributing  his  property 
equally,  or  nearly  equally,  among  all  his  children,  and  does 
not  interfere  with  the  previously  expressed  intention  of  appropri- 
ating the  whole  of  Mrs.  Gordon's  share  under  the  will,  to  the  accu- 
mulating fund  during  the  whole  period  of  accumulation. 
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MONEY  V.  JORDAN.i 

1852.    April  26,  27,  28,  29.    May  29.    Before  the  Lords  Justices. 

Duing  a  treaty  for  a  marriage,  which  afterwards  took  place,  a  bond  creditor  of 
the  Intended  husband,  who  was  an  intimate  friend  of  his  family,  and  was  aware 
of  the  proposed  mairiage,  repeatedly  declared  it  to  be  her  determmation 
never  to  enforce  pajrment  of  the  bond  debt,  and  made  these  declarations 
under  circumstances  which  were  calculated  to  lead,  and  which  did  lead,  to 
the  communication  of  them  to  the  friends  of  the  intended  wife.  Held,  by  the 
Lord  Justice  Knight  Bruce,  agreeing  with  the  Master  of  the  Rolls,  that  the 
declarations  above  mentioned  afforded  possibly  sufficient  ground  for  the  inter- 
podtion  of  a  Court  of  Equity  to  restrain  proceedings  at  law  upon  the  bond ; 
'  and  there  being,  in  addition,  the  testimony  of  one  witness  to  a  positive  promise 
to  the  above  effect,  in  consideration  of  another  promise  on  the  part  of  the 
witness,  which  he  performed,  Tield,  that  although  this  promise  was  denied  by 
the  answer,  yet  that  the  answer,  being  in  many  respects  inaccurate,  showed 
that  the  defendant's  memory  could  not  be  depended  on,  so  that  the  testimony 
of  the  witness  ought  to  prevail,  and  that  the  case  was  a  proper  one  for  a  per- 
petual injunction,  a  decree  for  which  was  accordingly  affirmed,'  dissentiente, 
Lord  Crakworth,  who  held,  that  the  declarations  being  of  intention  merely, 
and  not  of  fact,  were  not  such  representations  as  to  bind  the  creditor,  on  the 
ground  of  fraud  or  otherwise,'  and  that  an  actual  contract  could  not,  in  oppo- 
sition to  the  answer,  be  considered  proved  by  the  evidence  of  one  witness.^ 

Edd,  that  forbearance  to  make  a  new  settlement  upon  an  intended  marriage 
would  be  a  sufficient  consideration  to  support  the  release  of  a  debt  due  to  a 
person  who  was  a  cestui  que  trust  under  an  existing  settlement,  which  appeared 
to  be  voluntary,  although  it  might  be  doubtful  whether  that  settlement  was 
voluntary,  or  could  have  been  defeated  by  a  subsequent  settlement. 

This  was  the  appeal  of  two  of  the  defendants,  Mr.  and  Mrs. 
Jordan,  from  a  decree  of  the  Master  of  the  Bolls  granting  a  per- 
petual injunction  against  proceedings  at  law  on  the  part  of  the 
appellants  upon  a  bond  and  a  judgment  for  1200Z. 

'  S.  C,  15  Beav.  S72 ;  and  itom.  Jordan  v.  Money,  6  H.  L.  Cas.  185. 
'  See  2  Story  £q.  Jur.  §  876. 

*  Li  this  case,  when  it  came  into  the  House  of  Lords,  it  was  laid  down  that 
in  order  to  entitle  a  purchaser  to  relief,  the  misrepresentation  must  be  of  an 
ezifltmg  fact,  and  not  of  a  mere  intention.  Jordan  v.  Money,  5  H.  L.  Cas.  185. 
This  doctrine  was  strongly  disapproved  by  Lord  St.  Leonabds,  ib,  248.  See 
Andrew  t».  Spurr,  8  Men,  412.  See  Bold  v,  Hutchinson,  5  De  6.,  M.  &  G. 
558 ;  2  Dart  V .  &  P.  (4th  £ng.  ed.)  731 ;  Piggott  v.  Stratton,  Johns.  841 ;  S.  G. 
affirmed,  1  De  G.,  F.  &  J.  88;  2  Lead.  Cas.  in  Eq.  (3d  Am.  ed.)  670  et  seq„ 
in  note  to  WooUam  v.  Heam.  • 

*  See  1  Dan.  Ch.  Fr.  (4th  Am.  ed.)  843-848  and  notes;  Smith  v.  Kay,  7 
H.  L.  Cas.  750. 
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The  appellant  Mrs.  Jordan,  until  her  marriage  with  the  other 
appellant,  which  took  place  in  the  year  1847,  was  Miss 

*  819    Louisa  Marnell.    On  the  death  of  her  brother,  *  Mr.  Charles 

Browne  Marnell,  in  1848,  she  became,  as  his  executrix  and 
residuary  or  universal  legatee,  the  proprietor  of  a  bond,  dated  in 
the  year  1841,  for  1200?.  and  interest,  in  which  he  was  the  obligee 
and  the  plaintiff  one  of  the  obligors.  A  judgment  had  been  ob- 
tained by  the  testator  for  the  amount,  early  in  1842,  under  a  war- 
rant of  attorney  the  obligee  had  obtained  against  the  plaintiff.  To 
that  judgment  also  she  became  at  the  same  time  and  by  the  same 
means  entitled.  The  defendant,  Mr.  Money  (father  of  the  plain- 
tiff) was  also  an  executor  of  Mr.  Charles  Browne  Marnell,  but 
without  any  beneficial  interest.  The  bond  and  judgment  were 
given  to  secure  the  repayment  of  money  advanced  by  the  testator 
for  the  purpose  of  a  speculation  in  some  foreign  stock,  in  which 
the  plaintiff,  then  a  very  young  man,  the  testator,  and  three  other 
persons,  had  been  engaged,  and  for  which  the  testator  had  ad- 
vanced all  the  money  upon  the  understanding  that  he  was  to  share 
in  the  profit,  but  not  in  the  risk.  This  speculation  had  proved 
whoUy  unsuccessful,  and  the  three  co-obligors  of  the  plaintiff  had 
gone  abroad  and  left  him  to  pay  the  whole  amount  secured  by  the 
bond. 

Miss  Marnell,  who  had  been  known  for  years  to  the  plaintiff's 
family,  was  under  obligations  to  his  father,  had  regarded  the 
plaintiff  with  friendship,  and  not  only  did  not  look  upon  her 
brother's  conduct  in  this  affair  with  approbation,  but  repeatedly 
condemned  it,  and  after  she  had  become  his  representative  de- 
clared often  to  the  plaintiff  and  to  various  persons  in  effect  that 
she  would  never  claim  the  debt  of  the  plaintiff,  but  would  abandon, 
and  that  she  indeed  had  abandoned  it. 

In  1844  the  plaintiff  became  engaged  to  marry  Miss  Poore, 
whom  in  the  following  year  he  married.    The  engagement 

*  820    was  conmiunicated  to  Miss  Marnell.    Endeavours  *  were 

made,  after  the  announcement  of  the  plaintiff's  intended 
marriage,  to  obtain  Miss  Marnell's  consent  to  the  destruction  or 
delivery  of  the  document,  which  every  one  appeared  to  have  con- 
sidered as  in  force,  notwithstanding  the  judgment,  and  as  repre- 
senting the  debt.  But  the  bond  was  still  kept  by  herself,  or  for 
her  by  a  solicitor,  who  was  not  desirous  that  it  should  be  given  up. 
In  1847,  Miss  Marnell  married  Mr.  Jordan,  and  some  time 
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afterwards  they  required  payment  of  the  1200Z.  and  threatened 
to  proceed  upon  the  judgment,  whereupon  the  present  suit  was 
instituted  against  them,  and  the  common  injunction  was  obtained, 
and  continued  to  the  hearing. 

In  addition  to  the  facts,  of  which  a  brief  summary  is  above 
ffven,  the  bill  stated,  and  Mr.  Money,  the  father  of  the  plaintiff 
(a  witness  in  the  cause,  who  had  died  since  his  examination), 
deposed  that  shortly  before  the  marriage  of  the  plaintiff,  the  wit- 
ness had  a  conversation  with  Miss  Marnell  respecting  the  then 
intended  marriage  of  the  plaintiff,  and  th^ t,  on  that  occasion,  the 
witness  reminded  her  of  certain  property  at  Midnapore  in  India, 
which  he  had  settled  upon  her  without  any  consideration,  and 
said,  that  as  the  plaintiff  was  about  to  be  married,  the  witness 
should  settle  that  property  at  Midnapore  on  the  plaintiff,  unless 
Miss  Marnell  wholly  relinquished  all  claim  on  the  plaintiff,  for  or 
in  respect  of  the  testator's  estate ;  and  that  Miss  Marnell  in  reply 
said,  ^^  No,  don't  do  that ;  I  will  never  make  any  claim  on  your 
son  William  for  or  in  respect  of  that  debt,  if  you  will  let  me 
remain  in  possession  and  enjoyment  of  the  Midnapore  property." 
The  witness  also  said  that  it  was  on  the  occasion  of  that  interview 
agreed  by  and  between  Miss  Marnell  and  himself,  that  in  con* 
sideration  of  his  permitting  her  to  continue  in  the  posses- 
sion and  *  enjoyment  of  that  property  she  should  and  did  *  821 
wholly  abandon  the  said  debt ;  and  he  said  that  such  con- 
versation had  reference  to  the  marriage  of  the  plaintiff;  and  that 
at  that  time,  or  soon  afterwards,  he  had  a  conversation  with  Miss 
Mamell  respecting  any  marriage  which  she  might  contract,  and 
that  she  on  that  occasion  repeated  her  desire  to  have  the  matter 
so  settled  that  any  husband  she  might  marry  should  have  no  claim 
on  the  plaintiff;  and  that  she  then  repeated,  that  in  consideration 
of  the  witness  having  allowed  her  to  continue  in  the  enjoyment 
of  the  Midnapore  property,  she  had  wholly  abandoned  the  debt, 
and  that  she  would  never  make  any  claim  in  respect  of  it  against 
the  plaintiff;  and  the  witness  said  that  he  then  informed  the 
plaintiff  of  the  particulars  of  this  agreement  with  Miss  Marnell,  and 
told  him  that  he  might  safely  marry,  and  that  the  alleged  debt 
due  to  her  as  an  executrix  of  the  will  of  Charles  Browne  Mamell 
was  wholly  abandoned.  He  further  deposed,  that  in  consequence 
of  that  agreement  he  omitted  to  make,  and  did  not  make,  any 
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settlement  of  the  property  at  Midnapore  upon  the  plaintiff,  on  the 
occasion  of  his  marriage. 

Mr.  and  Mrs.  Jordan,  however,  by  their  answer  stated,  that 
prior  to  the  marriage  of  the  plaintiff,  George  Money,  the  plaintiff's 
father,  had  a  conversation  with  the  defendant  Mrs.  Jordan,  with 
reference  to  a  marriage  then  contemplated  between  her  and  a  Mr. 
Newman,  but  in  no  manner  relating  to  the  marriage,  or  intended 
marriage,  of  the  plaintiff,  and  that  George  Money  told  Mrs.  Jordan 
that  the  plaintiff  threatened  to  annoy  her  about  the  Midnapore 
property,  but  did  not  teii\  her  that  the  conveyance  of  the  property 
at  Midnapore  (as  a  voluntary  gift)  was  void  if  he  (George  Money) 
chose  to  settle  the  same  on  the  plaintiff  on  the  occasion  of 
*  822    his  marriage,  or  sold  it  to  any  purchaser  *  for  a  valuable 
consideration ;  and  that  his  sons  had  discovered  and  were 
then  aware  that  such  would  be  the  case ;  and  that  they  had  re- 
quested him  to  make  such  settlement ;  and  that  he  intended  to 
do  so  as  a  security  against  the  possible  revival  of  any  claim  against 
the  plaintiff  by  virtue  of  the  bond  or  warrant  of  attorney,  or  the 
said  judgment,  by  any  person  or  persons  into  whose  power  the 
said  documents  might  at  any  time  come,  and  who  might  be  igno- 
rant of  the  total  abandonment  by  the  defendant,  Mrs.  Jordan,  of 
the  share  of  the  plaintiff  in  said  debt,  or  to  such  or  the  like  efiect ; 
and  the  defendant  Mrs.  Jordan,  in  reply  to  the  statement  which 
George  Money  made,  indignantly  asked  what  the  plaintiff  could 
do,  to  which  George  Money  replied,  "Nothing,  but  he  might 
annoy  you ; "  and  asked  the  defendant,  Mrs.  Jordan,  if  she  meant 
to  give  up  the  bond,  to  which  she  replied  that  she  would  not ;  that 
Mr.  Newman  might  give  it  up  if  he  thought  proper,  but  she  would 
not.     On  which  George  Money  observed,  "Why  put  William 
(meaning  the  plaintiflP)  under  an  obligation  to  a  perfect  stranger  ?  " 
whereupon  the  conversation  ended.    And  she  denied  that  Mr. 
Money  did  thereupon  or  in  fact  tell  her,  that  in  consideration  of 
her  abandonment  of  her  debt,  he  would  not  make  such  settlement 
on  the  plaintiff  as  above  mentioned, 'and  that  the  plaintiff  would  be 
satisfied  therewith,  and  would  not  urge  the  making  of  such  set- 
tlement; and  that  she  might  thenceforth  consider  said  property 
at  Midnapore  as  held  by  her  under  a  perfect  title,  with  reference 
to  the  valuable  consideration  for  the  same,  arising  from  the  aban- 
donment of  the  debt,  or  to  any  such  or  the  like  effect. 
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Mrs.  Money,  the  plaintiff's  mother,  was  examined,  and  deposed 
that  on  the  occasion  of  a  morning  visit  of  Miss  Marnell  to  her  on 
her  being  abont  to  quit  Brighton  in  August  or  September, 
1844,  the  witness  had  a  conversation  *  with  her  on  the    *  323 
subject  of  the  bond,  and  her  son  William  Money's  then 
intended  marriage,  when  the  witness  said  to  Miss  Marnell,  "  You 
have  long  given  up  the  debt,  so  it's  only  a  nominal  thing,  and  it's 
no  use  jour  keeping  a  paper  you  have  long  since  promised  you 
would  never  enfoi'ce."    She  replied,  "I  will  be  trusted;"   to 
which  the  witness*  replied,  ^^  Who  talks  of  not  trusting  you  ?    But 
you  may  marry,  and  then  you  would  be  at  the  command  of  your 
husband."    She  then  said  that  she  wanted  to  keep  the  bond,  in 
case  she  could  ever  use  it  against  Hooper  (one  of  the  co^bligors). 
The  witness  replied :  ^^  If  you  will  give  it  to  me  I  shall  insure  it 
never  can  be  used  against  William,  and  I  promise  to  return  it  to 
you  if  ever  you  require  to  use  it  against  Hooper."    To  this  she 
said :  '^  I  give  you  niy  word  of  honor  that  I  will  never  use  it  against 
William ;  but  I  will  be  trusted,  and  I  will  keep  it.    Besides,"  she 
added,  ^'  you  know  very  well  that  I  have  made  my  will,  and  that 
William  is  heir  to  every  sixpence  I  have  got ;  and  after  my  death 
he  will  find  that  bond  among  my  papers,  and  he  may  burn  it  or  do 
with  it  what  he  likes." 

Lady  Poore,  the  mother  of  the  plaintiff's  wife,  was  examined, 
and  deposed  that  a  settlement  was  executed  on  the  marriage  of 
her  daughter  with  tlie  plaintiff,  in  August,  1845.    The  first  life 
interest  in  the  property  of  her  daughter  was  settled  on  the  plain- 
tiff by  this  settlement.    The  witness  had,  on  various  occasions 
previous  to  the  plaintiff's  marriage  with  her  daughter,  heard  of  the 
bond  and  the  particulars  connected  therewith,  and  of  the  abandon- 
ment of  the  debt.    The  witness  first  heard  of  such  abandonment 
of  the  debt  from  the  plaintiff,  and  afterwards  from  his  brother ; 
the  witness  spoke  to  the  plaintiff's  father  on  the  subject,  who  in- 
formed her  Ihat  the  debt  was  entirely  at  an  end,  and  that  Miss 
Marnell  had  given  up  or  abandoned  it,  in  consequence  of 
the  *  kindness  which  George  Money,  the  father,  had  shown    *  824 
to  Miss  Marnell  and  her  brother  when  they  were  in  India. 
She  further  deposed,  that  the  plaintiff  married  on  the  faith  of 
the  abandonment  of  the  debt,  as  she  knew  from  the  statements 
which  he  and  his  father  and  brother  made  to  her  at  the  time,  and 
previously  to  the  preparation  of  the  settlement ;  and  that  it  was 
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upon  the  faith  of  the  debt  being  so  abandoned,  that  the  witness 
consented  to  the  first  Ufe  interest  in  the  property  of  her  daughter 
being  settled  upon  the  plaintiff;  and  that  she  would  not  hare 
permitted  such  settlement  to  be  executed  if  she  had  not  confided 
in  such  abandonment. 

Mr.  Maundell  Palmer  and  Mr.  BateSj  for  the  plaintiff,  cited 
Oale  V.  Lindoj  (a)  Neville  v.  Wilkinson^  (6)  Hammerdey  v. 
De  Bielj  (c)  Sobbi  v.  Norton^  (rf)  Oro99  v.  Sprigg^  (e)  Wekett  v. 
Bahy^  (^)  Kirk  v.  Olark^  (A)  Scott  y.  Scott^  (i^  Pearaan  v.  Mor- 
gan^ (k)  Podmore  v.  Chinning,  (l)  Flower  v.  Marten,  (m) 

Mr.  Willcock  and  Mr.  F.  T.  White,  for  the  appellants,  cited 
Montefiori  v.  Montefioriy  (n)  PaUey  v.  Freeman,  (o)  Ames  v.  Mil- 
ward,  (p)  Maunsell  v.  White,  (y) 

Mr.  Boundell  Palmer,  in  reply, 

[The  Lord  Justice  Knioht  Bruce,  during  the  argument  referred 
to  Haigh  v.  Brooks,  (r)] 

*  825       *  The  Lord  Justice  Knight  Bruce,  after  stating  the  cir- 
cumstances under  which  the  bond  was  given,  and  after 
adverting    to   the  evidence  respecting  the  declarations  of  Miss 
Marnell  with  reference  to  the  debt,  proceeded  as  follows :  — 

It  appears  that  in  the  year  1888  or  earlier,  a  conveyance  of  a  house 
and  land  at  Midnapore  in  Lidia,  from  Mr.  Money  to  Miss  Marnell, 
was  executed  by  him.  It  was  on  the  face  of  it  for  a  stated  pecu- 
niary consideration.  That  consideration,  however,  was  not  paid ; 
and  on  one  side  it  is  said  that  the  conveyance  was  intended  to  be, 
and  was  purely,  gratuitous,  and  a  mere  gift ;  on  the  other,  that 
there  was  some  valuable  consideration.  Of  the  true  nature  and 
circumstances  of  that  transaction  it  is  possible  that  we  may  not 

(a)  1  Vem.  476.  (A:)  2  Bro.  C.  C.  888. 

(6)  1  Bro.  G.  C.  543.  (Q  ^  8im  485. 

(c)  12  CI.  &  Fin.  45.  (m)  2  M.  &  0.  459. 

\d)  1  Vem.  136.  (n)  1  W.  Black.  863. 

\e)  6  Hare,  552.  (o)  3  T.  R.  51. 

(g)  2  Bro.  P.  C.  886,  Toml.  ed.  (p)  8  Taunt.  687. 

(A)  Prec.  Ch.  276.  (j)  1  Jo.  &  Lat.  539. 

(0  1  Cox,  866.  (r)  10  Ad.  &  El.  809. 
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be — but  the  parties  to  it  must  have  been  —  fully  infonued.  On 
neither  side,  however,  has  the  slightest  imputation  been  cast  on 
the  character  of  Miss  Matnell,  with  whom  indeed  Mrs.  Money, 
after  their  return  to  England,  was  on  terms  of  intimacy.  On  the 
whole,  it  seems  to  me  difficult,  I  may  probably  say  impossible, 
upon  the  eyidence  to  conclude  that  there  was  a  valuable  considera- 
tion for  the  conveyance.  But  this  at  least  is  very  clear,  that  what- 
ever the  true  facts  may  have  been,  there  were,  down  to  the  time  of 
the  plaintiff's  marriage,  or  at  least  of  the  agreement  between  his 
&ther  and  Miss  Mamell,  that  I  shall  presently  mention,  plausible 
grounds  for  contending  that  the  conveyance  was  merely  voluntary, 
und  rational  cause  for  apprehending  that  it  might  not  improbably, 
in  case  of  dispute,  be  decided  to  have  been  so.  I  have  now,  after 
adding  the  fact  that  the  father  had  two  sons  in  the  legal  pro- 
fession (one  of  them  the  plaintiff,  who,  in  or  soon  after  the  year 
1842,  quitted  the  army  with  a  view  to  being,  as  he  has  since  been, 
called  to  the  bar),  said  enough  to  introduce  the  testimony 
of  Mr.  Money  as  one  *  of  the  numerous  witnesses  exam-  *  826 
ined  for  the  plaintiff,  which  is  thus :  — 

[His  Lordship  read  the  deposition  of  the  plaintiff's  father,  the 
effect  of  which  is  set  out  above.] 

Now,  in  what  Mr.  Money  has  deposed,  and  especially  upon  the 
9th  and  10th  interrogatories,  is  he  a  witness  of  truth  and  accu- 
racy ?  and  if  he  is,  how  ought  the  cause  to  stand  affected  by  his 
depositions  to  those  two  interrogatories?  These  appear  to  me 
important  questions.  The  natural  bias  upon  Mr.  Money's  mind, 
or  his  natursd  wish  in  favour  of  his  son,  especially  upon  a  matter 
connected  with  such  transactions  as  those  in  which  the  son  had 
been  involved,  by  or  at  least  with  Mr.  Mamell,  must  have  been 
flrtarang.  But  that  bias  or  wish,  though  rendering  it  proper  to  watch 
closely  and  with  some  jealousy  the  evidence  given  by  the  witness, 
does  not  necessarily  render  him  incredible  or  his  testimony,  even 
if  unconfirmed,  not  fit  to  be  acted  on.  Mr.  Money,  who  is  now 
dead,  has,  in  point  of  reputation  and  character,  not  been  assailed. 
No  imputation  upon  him,  beyond  that  of  inaccurate  recollection, 
has  been  made  by  the  appellants'  counsel,  and  I  must  consider 
him,  whether  accurate  or  not  accurate,  as  a  sincere  witness.  His 
profession,  and  the  offices  that  he  appears  to  have  filled,  may  be 
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thought  more  likely  to  have  produced  habits  of  accuracy  than  the 
contrary,  and  it  seems  difficult  or  impossible  to  believe  that  what  he 
has  said,  at  least  in  answer  to  the  ninth  and  tenth  interrogatories, 
can  have  been  honestly  inaccurate  in  any  material  respect.  But  it 
is  to  be  recollected  that  the  account  given  on  oath  by  Mr.  Jordan 
of  what  passed  at  the  interview  of  which  he  thus  speaks,  and  to 
which  the  bill  pointedly  refers,  is  materially  different  from  his, 
and  that  what  she  positively  states  on  the  record  must,  for 

*  827    the  present  purpose,  be  *  treated  as  stated  by  a  witness  not 

less  trustworthy  than  Mr.  Money,  unless  there  are  circum- 
stances in  the  case  which  (independently  of  the  pecuniary  and 
other  interest  of  her  husband  and  herself  in  the  success  of  the 
defence)  detract  from  the  credibility  of  her  assertions. 

She  speaks  thus  of  the  interview:  [His  Lordship  read  the 
passage  from  the  answer,  the  effect  of  which  is  above  set  out.] 
These  being  the  terms  of  Mrs.  Jordan's  answer,  I  must  observe 
that  Mr.  Money's  account  of  the  interview  is  in  my  judgment 
more  consistent  with  probability  upon  the  undisputed  facts  than 
hers,  independently  of  the  observation,  in  my  view  very  material, 
that  there  are  some  statements  of  facts  by  Mrs.  Jordan,  contained 
in  her  answers,  which  are  at  variance  with  so  great  a  body  of  tes- 
timony, that  I  feel  myself  bound  to  pronounce  them  erroneous, 
inaccurate,  and  incredible.  [After  referring  to  the  particular 
statements,  his  Lordship  continued:]  There  are  other  passages 
of  a  similar  character  in  both  of  the  answers,  proving  to  my 
mind  r—  I  say  it  without  intending  to  speak  in  a  disrespectful  man- 
ner of  Mrs.  Jordan  —  that  this  lady's  memory  is  not  to  be  trusted, 
and  that  the  answers,  so  far  as  they  are  her  answers,  consequently 
can  have  no  weight. 

[After  some  further  obselrations  on  the  evidence,  his  Lordship 
said :  ]  I  am  convinced,  as  I  have  said,  of  the  truth  of  the  asser- 
tion, that  she  had,  on  many  occasions  before  the  interview,  de- 
clared after  she  had  become  the  personal  representative  of  Charles 
Browne  Mamell,  that  she  would  not  claim  the  debt  in .  question 
from  the  plaintiff,  but  meant  to  abandon  and  had  abandoned  it. 
It  certainly  would  have  been  better  had  there  been  some  memoran- 
dum or  paper  recording  the  agreement ;  but  it  is  easy  to  be 

*  828    wise  after  the  event,  and  the  insufficiency  *  of  lawyers  in 

their  own  affairs  has  passed  into  a  proverb.    However,  it 
appears  to  me   perfectly  consistent  with  believing  all  that  Mr. 
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Money  has  sworn,  to  suppose  that  had  he  asked  the  ladj  to  sign  a 
paper,  she  would,  either  on  the  score  of  Mr,  Hooper  or  from  way- 
wardness, have  refused. 

Miss  Marnell  had,  it  is  true,  no  advice  at  the  interview,  nor  upon 
the  subject  to  which  it  related  did  she,  I  think,  need  advice.  The 
evidence  satisfies  me  that  she  was  then  and  before  aware  perfectly 
of  every  fact  and  every  circumstance  material  to  her  to  know, 
including  the  right  which  (as  she  viewed  the  case)  Charles  Browne 
Mamell,  at  the  time  of  his  death,  and'  she,  as  his  representative, 
had  to  enforce  against  the  plaintiff  the  whole  demand  of  1200Z. 
with  interest,  though,  as  to  part  at  least  of  the  claim,  she  proba- 
'  bly  or  certainly  thought  that  the  exercise  of  the  right  would  have 
been  and  would  be  harsh  and  illiberal,  an  opinion  that  I  should 
find  it  difficult  to  term  erroneous.  I  do  not  forget  that  here  and 
there  in  the  evidence  some  passages  occur,  which  by  themselves 
might  lead  to  a  supposition  that  she  considered  the  plaintiff's 
strict  liability  not  to  have  been  for  more  than  a  share.  The  true 
view,  however,  of  the  whole  evidence  taken  together  is  in  my  opin- 
ion, as  I  have  said,  certainly  otherwise. 

Again,  I  do  not  believe  that  Miss  Marnell  acted  at  the  interview 
under  an  impression  that  she  had  before  bound  herself  sa  as  to 
bar  her  in  a  Court  of  justice.  The  very  subject  and  nature  of  the 
conversation  preclude  that  supposition,  even  if  the  answers  ren- 
dered it  admissible.  And  upon  the  evidence,  I  am  of  opinion  that 
no  misrepresentation  was  made  to  Miss  Marnell ;  that  no  advan- 
tage was  taken  of  her,  and  that  she  was  as  free  an  agent,  and  as 
free  from  influence,  at  the  interview  as  Mr.  Money  himself. 
She  may  possibly,  in  making  the  agreement  *  made  at  it,  *  329 
have  not  been  actuated  exclusively  by  motives  or  views  of 
mere  bargain  and  sale.  That,  however,  can  make  no  difference  if 
the  agreement  was  one  of  good  sense  and  prudence.  I  think  that 
it  was  so.  I  think  that,  regarded  in- the  most  mercantile  point 
of  view  —  considered  as  the  merest  matter  of  business — it  was 
favourable  to  her,  was  a  contract  by  which  she  gained,  to  say  noth- 
ing of  peace  —  nothing  of  tranquillity — nothing  of  unbroken 
friendship.  These  I  do  not  reckon  as  benefits,  because  they  are 
perhaps  so  considered  by  neither  of  the  appellants.  I  say  ''  nei- 
ther," inasmuch  as  the  wife  has  answered  as  she  has,  though  the 
legal  proceedings  on  the  judgment  were  those  of  the  husband ; 
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and  if  he  allowed  himself  to  be  deceived  or  misled,  he  ought  not  to 
have  done  so,  having  had  the  means  of  setting  himself  right. 

To  return,  however,  to  the  interview,  I  say  (though  it  is  perhaps 
mere  repetition  to  say)  that  had  a  disinterested  lawyer  of  discre- 
tion, experience,  skill,  and  integrity,  informed  of  all  the  facts, 
been  present  on  the  occasion,  and  advising  Miss  Marnell,  his  advice 
to  her,  I  believe  and  am  convinced,  would  have  been  to  enter  into 
the  agreement  and  faithfully  to  adhere  to  it,  for  the  sake  of  her 
own  interest  merely,  without  regard  to  any  other  motive.  The 
plaintiff,  at  the  time,  seems  to  have  been  without  any  means  of 
payment.  Proceedings  against  him,  even  as  matters  then  stood, 
might  not  improbably  have  led  to  a  chancery  suit  of  doubtful 
result.  There  was  neither  legal,  nor  equitable,  nor  moral  claim 
on  the  father.  The  Midnapore  property,  which  produced  an  in- 
come that  had  nearly,  if  not  altogether,  supported  her  before 
Charles  Browne  Marneirs  death,  and  was  still  a  matter  of  conse- 
quence to  her,  might  well  have  been  lost  (I  think  that  probably  or 
certainly  it  would),  by  the  father  settling  it  on  the  son's  marriage, 
but  was  in  my  opinion  worth  more  than  the  debt.  It  is  not 
*  330  material  to  consider  *  whether  Mr.  Money  acted  generously 
•  in  thus  availing  himself  of  the  Indian  estate.  If  it  were, 
perhaps  an  apology  might  be  found  in  the  manner  in  which  his 
son  had  been  dealt  with,  and  the  part  that  Charles  Browne  Marnell 
had  taken  in  a  transaction  censurable,  even  had  it  been  free  from 
the  sin  of  ingratitude. 

The  irrevocable  step  of  the  plaintiff's  marriage,  which  took 
place  after  the  interview,  did  so  in  conformity  to  what  then  passed, 
witliout  any  settlement  of  the  Midnapore  property  being  made  or 
attempted,  nor  was  the  father  or  the  plaintiff  capable  afterwards 
of  being  restored  to  the  position  in  which  they  had  previously 
been.  Considering  as  I  do  that  the  marriage  was  had  with  such 
and  only  such  a  settlement  as  was  in  fact  made  upon  it,  —  in  the 
belief  created  or  sanctioned  by  Miss  Marnell,  —  in  the  faith  in- 
duced by  her  language  and  conduct,  that  the  debt  in  question 
never  would  be  in  the  whole  or  in  part  demanded ;  and  so  think- 
ing (independently  of  Mr.  Money's  evidence),  I  should  possibly 
have  held  the  decree  before  us  to  be  altogether  correct  if  he  had 
not  been  examined.  But  his  testimony  forms  part  of  the  case ; 
I  believe  him  to  be  substantially  accurate  as  a  witness,  and  so  be- 
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lieying,  I  find  that  he  proves  an  agreement  with  Miss  Marnell  for 
valuable  consideration,  bj  which  she  was,  in  mj  opinion,  at  and 
before  the  time  of  her  own  marriage,  bound,  —  bound,  I  think, 
upon  equitable,  as  well  as  legal  principles,  —  nor  the  more,  though 
certainly  not  the  less,  for  the  high  authority  of  the  case  of  Haigh 
V.  Brooks,  (a)  It  was  a  breach  of  that  agreement  to  seek  to 
enforce  the  bond  or  the  judgment  obtained  by  Mr.  Marnell  (under 
whatsoever  circumstances  of  credit  or  discredit  to  his  memory) 
against  the  plaintiff,  a  breach  in  respect  of  which,  if  not 
the  *  only  proper  person,  he  was  at  least  a  proper  person  to  *  331 
sue,  for  he  was  told  of  the  agreement  before  his  marriage, 
and  told  that  he  might  safely  marry,  safety  meaning  freedom  from 
tlie  debt.  That  communication  to  him  must  be  taken  to  have 
been  authorized  by  Miss  Marnell,  and  he  must  be  taken  to  have 
married  on  the  faith  of  it.  If  any  objection  could  have  been 
made  at  the  Rolls,  or  here,  on  the  ground  of  a  personal  represent- 
ative of  Mr.  Money  not  being  made  a  party  to  the  suit,  that  objec- 
tion I  regard  as  waived. 

I  hold,  therefore,  with  the  decree,  a  decree  possibly  not  unsuit- 
able to  the  original  merits,  but  certainly,  in  my  judgment,  forming 
a  fit  and  just  conclusion  to  the  later  history  of  this  much-cele- 
brated bond. 

The  Lord  Justice  Lord  Cranworth.  —  The  facts  of  this  case 
have  been  already  so  fully  stated  that  I  do  not  feel  it  necessary  to 
repeat  them.  But  not  being  able  to  concur  in  the  result  at  which 
both  the  Master  of  the  Rolls  and  my  learned  brother  have  arrived, 
I  feel  bound  shortly  to  state  the  view  which  I  take  of  the  case, 
though  it  is  hardly  necessary  to  say  that  I  *feel  great  distrust  of  the 
accuracy  of  that  view,  differing  as  it  does  from  such  authorities. 

The  plaintiff  rests  his  title  to  relief  on  one  of  two  grounds : 
either,  first,  that  the  marriage  having  taken  place  on  the  repeated 
assurances  of  Mrs.  Jordan  that  she  never  would  enforce  payment 
of  the  debt  secured  by  the  bond  and  judgment,  it  would  now  be 
a  fraud  on  her  part  to  act  in  violation  of  those  assurances ;  or 
secondly,  that  a  valid  and  binding  contract  was  entered  into 
between  the  plaintiff's  father  and  Mrs.  Jordan,  before  the  plain- 
tiff's marriage,  whereby  she  stipulated  for  a  valuable  considera- 

(a)  10  Ad.  &  £1.  309. 
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*332    tion,  the  benefit  of  which  she  has  had,  that  she  *  would 
never  enforce  payment  against  the  plaintiff  of  the  money 
so  secured. 

The  Master  of  the  Rolls  decided  in  favour  of  the  plaintiff  on 
the  first  ground.  His  Honor  thought  the  case  was  brought  within 
the  authorities  which  establish  this  principle ;  namely,  that  where 
a  person  has  represented  a  particular  state  of  circumstances  as 
existing,  with  a  view  to  induce  another  to  act,  or  under  circum- 
stances when  it  must  have  been  obvious  that  another  would  proba- 
bly act  on  the  faith  of  such  representation  being  true,  and  such 
person  has  so  acted,  there  it  shall  not  afterwards  be  permitted  to 
him  who  has  made  such  a  representation,  to  enforce  against  the 
person  whom  he  has  misled,  any  rights  to  which  he  may  be 
entitled  by  reason  of  the  facts  not  having  been  such  as  he  repre- 
sented.^ His  Honor  referred  especially  to  the  cases  of  Gale  v. 
Lindo^  (a)  Montefiori  v.  Montefiori,  (6)  Neville  v.  Wilkinson,  (c) 

With  the  most  sincere  respect  for  the  judgment  of  Sir  John 
RoMiLLT,  I  do  not  think  that  the  doctrine  on  which  he  relies  is 
applicable  to  the  case  now  before  us.  In  all  the  cases  referred  to, 
there  had  been  the  misrepresentation  of  a  fact,  material  in  influ- 
encing the  conduct  of  the  person  to  whom  it  was  made ;  and  what 
the  Court  has  done,  has  been  to  hold  the  party  making  the  repre- 
sentation bound  by  what  he  has  stated.  It  has  considered  that  it 
would  be  to  permit  a  fraud,  if  it  were  to  allow  any  one  first  to 
gain  an  object  by  representing  a  particular  fact  to  exist,  and  then, 
when  the  purpose  has  been  accomplished,  to  turn  round  and  say,  "  I 
shall  now  act  on  the  very  truth,  which  is  not  such  as  I  represented 
it."  In  all  such  cases  the  Court  acts  merely  on  the  principle 
*333  of  preventing  fraud,  not  at  all  on  contract.  But  *here 
there  was  no  misrepresentation  of  any  fact  whatever.  Mr. 
C.  B.  Marnell  died  in  1843.  On  that  event  Mrs.  Jordan,  then 
Miss  Marnell,  as  his  executrix  and  residuary  legatee,  became  en- 
titled to  the  money  secured  by  the  bond  and  judgment.  That  she 
•  did,  between  that  time  and  the  plaintiff's  marriage  in  June,  1845, 
repeatedly  state  her  positive  determination  never  to  enforce  pay- 
ment of  that  mouiBy,  is  a  point  on  which  I  have  no  doubt.  The 
evidence  abundantly  establishes  that  to  have  been  the  case.  I 
think,  further,  that  she  must  be  taken  to  have  made  such  state- 

(<i)  1  Vern.  475.  (6)  1  W.  Black.  363.  (c)  1  Bro.  C.  C.  648. 

*  See  2  Smith  Lead.  Cas.  (5th  Am.  ed.)  642  et  seq. 
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ments,  though  not  to  Lady  Poore,  the  mother  of  the  plaintiff's 
intended  wife,  yet  under  circumstances  when  she  could  not  but 
know  that  what  she  said  would  probably  be  communicated  to  her, 
and  might  very  likely  influence  her  in  the  arrangements  to  be 
made  on  the  occasion  of  her  daughter's  marriage.  Still  there  was 
no  fact  misrepresented.  Mrs.  Jordan  never  concealed  the  existence 
of  the  bond  or  judgment.  If  she  had,  with  a  view  to  the  arrange- 
ments to  be  made  on  the  plaintiff's  marriage,  said  that  she  had  no 
legal  demand  on  the  plaintiff,  that  the  debt  had  been  released  or 
paid,  or  that  for  any  reason  the  bond  or  judgment  was  legally 
invalid,  or  had  made  what  amounted  to  such  a  representation, 
tiien  indeed  the  cases  referred  to  would  be  strictly  applicable.  It 
would  then  be  a  fraud  in  her  now  to  attem'pt  to  enforce  a  security 
which  she  had  so  represented  as  having  no  valid  existence.  But 
no  such  statement  ever  was  made.  Mrs.  Jordan  always  stated 
that  she  had  the  bond,  and  in  effect  that  it  gave  her  a  legal  right 
against  the  plaintiff,  though  at  the  same  time  she  stated  that  she 
had  abandoned  all  intention  of  enforcing  it.  After  such  statement, 
the  parties  contracting  marriage  cannot  justly  say  that  they  were 
deceived  as  to  the  facts.  They  knew  the  facts  as  well  as  Mrs, 
Jordan  herself  knew  them ;  that  is,  they  knew  that  Mrs. 
Jordan  had  a  legal  demand  on  the  *  plaintiff,  but  which,  *  334 
from  what  had  passed,  they  were  fully  persuaded  she  would 
never  enforce. 

This  is  a  state  of  things  which  does  not,  as  I  think,  entitle  the 
plaintiff  to  any  relief  in  this  Court,  on  the  ground  of  its  being 
fraud  in  Mrs.  Jordan  nojv  to  enforce  her  securities.  But  though 
the  plaintiff  may  not  be  entitled  to  relief  on  the  head  of  fraud,  yet 
if  Mrs.  Jordan  did,  before  and  in  consideration  of  the  marriage, 
bind  herself  not  to  enforce  the  bond  or  judgment,  the  plaintiff 
might  be  entitled  to  relief  on  the  head  of  contract ;  which  leads 
me  to  consider  whether,  on  a  fair  view  of  the  evidence,  she  ever 
did  so  contract.  I  lay  out  of  the  question  for  the  present  the 
alleged  contract  with  the  plaintiff's  father,  relative  to  the  Mid- 
napore  property,  and  proceed  to  consider  whether,  independently 
of  that  transaction,  Mrs.  Jordan  can  be  considered  ever  to  have 
bonnd  herself  by  contract  not  to  enforce  payment  of  the  debt.  I 
confess  I  think  she  did  not.  There  is  certainly  no  written  con- 
tract ;  but  the  statute  of  frauds  is  not  insisted  on^  and  we  must 
therefore  look  to  what  passed  orally  on  the  subject.     The  evidence 
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Oil  this  part  of  the  case  rests  mainly  on  the  testimony  of  Mrs.  Money 
in  answer  to  the  thirtieth  interrogatory.  [His  Lordship  read  Mrs. 
Money's  evidence,  the  eCFect  of  which  is  stated  above.] 

Now,  what  is  the  fair  construction  to  be  put  on  all  this  ?  I  think 
its  true  result  is,  that  Mrs.  Jordan  refused  to  abandon  her  legal 
right  on  the  bond,  though  she  pledged  her  word  of  honour  to  Mrs. 
Money  that  she  would  not  act  on  it.  It  is  as  if  she  had  said,^^  I 
promise  you  I  will  never  enforce  the  bond,  but  for  the  performance 
of  that  promise  you  must  rest  on  my  word  of  honour.  I  will  not 
bind  myself  by  contract  on  the  subject."  However  disreputable  it 
may  be  to  act  in  violation  of  an  assurance  thus  solemnly  given, 
yet  I  cannot  consider  it  to  be  a  breach  of  contract,  in  a 
*  836  case,  where  *  (ad  I  interpret  what  passed)  the  assurance 
given  was  coupled  with  an  implied  reservation,  that  it  was 
not  to  be  considered  as  binding  the  party  by  whom  it  was  made, 
otherwise  than  in  honour.  This  view  of  the  case  is  materially 
confirmed  by  the  circumstance,  that  the  conversation  was  ad- 
dressed not  to  Lady  Poore,  but  to  Mrs.  Money,  —  addressed  to 
her,  it  is  true,  under  circumstances  which  must  have  led  Mrs. 
Jordan  to  think  it  highly  probable  that  what  she  said  would  be 
repeated  to  Lady  Poore.  Still  Mrs.  Jordan  might  well  suppose 
that  the  solemn  promise  which  she  made  to  Mrs.  Money,  amount- 
ing to  no  more  than  an  engagement  of  honour  between  herself 
and  Mrs.  Money,  was  a  matter  in  which  neither  Lady  Poore  nor 
the  plaintiff  had  any  concern. 

I  confess,  therefore,  that  neither  on  the  ground  of  fraud  nor  of 
contract  am  I  satisfied  that  the  plaintiff  i^  entitled  to  relief,  as  far 
as  that  relief  is  made  to  rest  on  the  assurances  of  Mrs.  Jordan  to 
Mrs.  Money,  that  she  would  never  enforce  the  bond  onj'udgment 
against  her  son.  Then,  is  he  entitled  to  relief  on  the  other  ground  ? 
That  is,  on  the  ground  of  an  express  contract  between  the  plain- 
tifTs  father  and  Mrs.  Jordan,  entered  into  previously  to  the  mar- 
riage. That  must  depend  entirely  on  the  result  of  the  evidence 
ill  the  cause.  There  is  certainly  no  written  contract ;  but  here 
again  the  statute  of  frauds  is  not  insisted  on ;  the  want  of  a 
written  contract  does  not  conclusively  bar  the  plaintiffs  title  to 
relief.  The  question  depends  wholly  or  mainly  on  the  answers  of 
the  plaintiff  s  father.  [His  Lordship  read  the  passages  the  sub- 
stance of  which  is  set  out  above.] 

Now,  as  we  intimated  more  than  once  during  the  argument,  if 
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we  can  act  on  that  as  testimony  to  which  we  are  judicially  war- 
ranted in  giving  credit,  the  plaintiff  has  no  doubt  established 
a  title  to  relief.  Mrs.  Jordan,  *  according  to  this  evidence,  *  336 
certainly  bound  herself  for  a  valuable  consideration  never  to 
enforce  the  bond  against  the  plaintiff.  It  was  at  least  doubtful 
whether  Mr.  Money,  the  father,  had  not  the  power  of  defeating 
Mrs.  Jordan's  title  to  the  Midnapore  property.  The  evidence  to 
wliich  I  have  referred  goes  to  show  that  he  agreed  with  Mrs. 
Jordan,  shortly  before  the  marriage,  and  with  a  view  to  his  son's 
interest  on  that  event,  that  her  title  to  the  Midnapore  property 
should  never  be  disturbed,  in  consideration  of  an  agreement  at  the 
same  time  entered  into  by  her,  that  she  would  never  enforce  the 
bond.  This  would  be  a  valid  contract,  whether  in  truth  Mrs. 
Jordan's  title  to  the  Midnapore  property  could  or  could  not  be 
questioned.  The  doubt  existing  on  the  subject  was  a  sufficient  con- 
sideration, as  was  established  by  the  case  of  Haigh  v.  Brooks^  (a) 
referred  to  by  my  learned  brother.  If,  therefore,  it  is  made  out  by 
evidence  on  which  this  Court  can  safely  and  properly  act,  that  this 
agreement  was  in  fact  come  to,  then  undoubtedly  the  plaintiff  is 
entitled  to  the  relief  he  asks. 

But  I  feel  great  difficulty  in  saying  that  this  is  evidence  on 
which,  according  to  the  doctrine  of  this  Court,  it  is  open  to  us  to 
act.  The  agreement  is  proved  by  one  witness  only  (Mr.  Money, 
the  father),  and  the  whole  allegation  in  support  of  which  his  evi- 
dence is  adduced,  is  positively  denied  by  the  answer  of  Mrs. 
Jordan.  Now  the  rule  of  the  Court,  acted  on  from  the  earliest 
times  on  this  subject,  is  clear.  It  is  stated  by  Lord  Eldon  in 
Evans  v.  Bicknell.  (6) 

The  alleged  agreement,  then,  being  as  positively  denied  by  Mrs. 
Jordan  as  it  is  affirmed  by  Mr.  Money,  is  there  any  thing 
in  the  other  testimony,  or  in  the  surrounding  *  circumstances,  *  337 
enabling  the  Court  to  say  it  will  disregard  the  answer,  and 
act  on  the  evidence  of  a  single  witness  ?  I  confess  I  think  not.  Cer- 
tamly  no  one  was  present  at,  or  privy  to,  the  making  of  the  alleged 
agreement  except  the  parties ;  that  is,  Mr.  Money  and  Mrs.  Jordan. 
No  one,  therefore,  but  they  can  know  what  really  passed.  In  such 
a  case,  even  if  the  statute  of  frauds  had  never  existed,  the  father 
ought  surely  to  have  taken  care  that  an  agreement  so  important  to 

(a)  10  Ad.  &  EI.  309.  (b)  6  Vee.  184. 
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the  future  welfare  of  his  son  should  be  reduced  into  writing,  in 
order  that  no  doubt  might  exist  as  to  its  terms.  If  he  neglected 
to  do  so,  is  it  reasonable  to  expect  that  a  Court  of  Equity  should 
afterwards  rely  so  implicitly  on  the  accuracy  of  his  memory,  as  to 
act  on  it  in  direct  opposition  to  the  oath  of  the  only  other  party  to 
the  alleged  transaction  ?  That  there  was  no  writing  may  well  fur- 
nish ground  of  complaint  against  Mr.  Money,  who  says  there  was 
a  contract.  It  cannot  do  so  against  Mrs.  Jordan,  who  says  there 
was  none. 

I  rejoice  to  think,  that  even  if  I  come  to  the  conclusion  that  we 
ought  not  to  act  on  the  testimony  of  Mr.  Money,  I  am  not  obliged 
to  cast  a  cloud  on  his  memory  by  imputing  to  him  intentional 
misrepresentation.  It  may  well  be  that  some  conversation  or  con- 
versations took  place  between  him  and  Mrs.  Jordan  previously  to 
his  son's  marriage,  on  the  subject  of  the  Midnapore  property  and 
the  bond,  and  that  he  understood  the  result  to  be  such  as  he  states 
in  his  evidence.  But  the  question  is,  whether  Mrs.  Jordan  so 
understood  it.  She  had,  it  must  be  remembered,  no  professional 
or  other  assistance ;  she  was  merely  conversing  with  an  old  friend, 
to  whom  she  was  under  great  obligations,  on  the  subject  of  the 
apppoaching  marriage  of  his  son,  in  whose  welfare  she  felt  at  that 
time  a  warm  interest;  and  from  all  the  evidence  in  the 
*  838  cause,  I  think  it  *  extremely  improbable  that  she  would 
mean,  by  any  thing  passing  in  such  familiar  intercourse  with 
her  friend,  to  enter  into  any  contract  whatever.  At  all  events,  I 
am  unable  to  regard  the  case  as  one  in  which  there  is  any  thing  to 
prevent  the  application  of  the  general  rule,  not  to  act  against  the 
answer  on  the  testimony  of  one  witness.  The  nature  of  the  case 
makes  it  improbable  that  tliere  should  be  any  direct  testi^lony  con- 
firming or  impeaching  that  of  Mr.  Money.  As  far  as  there  is  any 
such  testimony  to  which  we  can  listen,  I  incline  to  think  it  is 
against  him. 

[After  adverting  to  diflFerent  portions  of  the  evidence  in  support 
of  this  view,  his  Lordship  said:]  Considering,  therefore,  that 
the  existence  of  such  a  contract  rests  on  the  single  evidence  of  Mr. 
Money,  not  only  not  confirmed,  but  rather,  as  I  think,  impeached 
by  the  circumstances  of  the  case,  and  that  its  existence  is  posi- 
tively denied  by  the  answer,  I  confess  I  do  not  think  that  relief 
can  consistently  with  the  principles  and  practice  of  the  Court,  be 
given  on  this  second  head. 
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I  must  add,  that  I  formed  this  opinion  with  great  distrust  of  its 
accuracy,  not  only  from  its  being  at  variance  with  that  of  my 
learned  brother,  but  also  because  it  is  contrary  to  the  strong 
impression  I  had  received  daring  the  argument.^ 
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1852.    May  26,  81.    Before  the  Lords  Justices. 

Land  was  advertised  to  be  sold  in  lots  as  freehold,  subject  to  conditions,  one  of 
which  was,  that  all  objections  to  the  title,  not  made  within  a  prescribed  time, 
should  be  considered  as  waived ;  and  another  of  which  provided  that  any 
misstatement  of  the  quality,  tenure,  out-goings,  or  other  particulars,  should 
be  the  subject  of  compensation.  An  objection  to  the  title  of  one  lot  was 
taken  after  the  prescribed  time,  that  it  was  of  copyhold  tenure.  It  however 
appeared  that,  under  a  composition  with  the  lord,  the  rights  of  the  copyhold 
were  such  as  to  render  the  tenure  hardly  different  from  that  of  freehold. 
Edd,  that  the  misdescription  did  not  form  a  ground  for  resisting  a  specific 
performance,  although  the  decision  might  have  been  otherwise  had  the  mis- 
description been  wilful.' 

Another  lot  was  described  in  the  advertisements  as  being  sold  with  a  certain 
reservoir  and  water-works,  yielding  a  yearly  rental  of  602.,  exclusively  of  the 
land  and  buildings.  An  objection  was  taken  after  the  prescribed  time,  and 
was  supported  by  the  fact  that  this  rent  arose  from  supplying  with  water 
certain  houses  separated  from  the  reservoir  by  the  property  of  strangers, 
over  which  the  vendor  had  no  right  to  carry  it,  beyond  a  license  from  year  to 
year  by  payment  of  a  rent.  Held,  that  the  description  contained  such  a 
misrepresentation  as  to  preclude  the  vendor  from  enforcing  a  specific  per- 
formance,' and  that  the  objection  was  not  one  as  to  title,  and  therefore  was 
not  obviatM  by  the  stipulation  as  to  time. 

This  was  an  appeal  from  a  decree  of  Vice-Chancellor  Parker, 
made  npon  two  claims,  and  directing  the  specific  performance  of 

'  Upon  the  hearing  of  this  case  in  the  House  of  Lords,  it  was  ordered  that 
the  case  should  go  back  to  the  Court  of  Chancery  with  the  declaration  that  the 
bill  ought  to  have  been  dismissed  without  costs.  Jordan  v.  Money,  5  H.  L. 
Css.  185,  256. 

*  See  1  Sugden  V.  &  P.  (7th  Am.  ed.)  86,  443 ;  2  Lead.  Cas.  in  Eq.  (3d 
Am.  ed.)  665  et  seq, ;  3  ib.  68,  69. 

*  See  Leyland  ».  lUingworth,  2  De  G.,  F.  &  J.  248 ;  1  Sugden  V.  &  P. 
(7th  Am.  ed.)  275  et  seq.  and  cases  in  notes ;  Stanton  v,  Tattersall,  1  Sm.  & 
Giff.  529. 
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two  contracts  for  the  purchase  of  lands  comprised  in  two  lots, 
which  with  others  had  been  put  up  for  sale  at  an  auction  at  Hali- 
fax, on  the  26th  of  March,  1851.  In  the  advertisements  and 
posting  bills  of  the  sale,  the  property  was  described  as  "  Valuable 
Freehold  Estate."  And  the  following  were  the  descriptions  of  the 
lots  in  question  :  — 

"  Lot  6.  —  All  those  four  valuable  closes  or  parcels  of  land  ad- 
joining to  lots  2  and  3,  known  by  the  several  names,  and  contain- 
ing tlie  several  quantities :  Tlie  Little  Jug,  la.  3r.  20p.  j  The  Square 
Field,  2a.  2r.  37p. ;  The  Far  Square  Field,  2a.  2r.  21p. ;  The  Well 
Jug,  la.  2r.  12p. ;  total,  8a.  3r.  lOp. 

*'Lot7.  —  All  that  substantial  messuage  or  dwelling-house  ad- 
joining lot  6,  now  in  the  occupation  of  Mr.  Joseph  Thompson,  with 
the  garden  and  three  closes  of  land  adjoining,  known  by 
*  340  the  several  names  and  containing  *  the  several  quantities 
following :  The  Cobbler  Common,  2a.  3r.  34p. ;  The  Cow- 
royd,  with  the  sites  of  buildings,  Ac,  la.  Or.  87p. ;  The  Lower 
Cowroyd,  la.  2r.  30p. ;  together  with  the  reservoir  and  water-works, 
and  valuable  supply  of  water  contained  in  this  lot,  which,  exclu- 
sive of  the  land  and  buildings,  now  j^elds  a  yearly  rental  of  about 
60/." 

By  the  jconditions  of  sale  it  was  provided,  that  the  purchaser 
should  be  entitled  to  an  abstract  of  title,  deduced  for  the  last  forty 
years,  to  be  prepared  and  delivered  at  the  expense  of  the  vendor, 
on  or  before  the  30th  day  of  June  then  next,  and  that  any  abstract 
of  title  deduced  from  an  earlier  date  should  not  be  required,  except 
at  the  expense  of  the  purchaser,  who  should,  within  one  month 
from  the  time  of  such  delivery,  give  or  leave  notice  in  writing  at 
the  oflSce  of  Messrs.  Rudd  &  Kenny,  the  vendor's  solicitors,  of  all 
objections  and  requisitions  relative  to  the  title ;  and  every  objec- 
tion or  requisition  of  which  notice  should  not  be  so  given  or  left 
as  aforesaid  should  be  considered  as  waived,  and  the  title  should 
be  deemed  as  against  the  purchaser  to  be  approved  and  accepted, 
except  as  to  any  objection  or  requisition  as  to  which  notice  should 
have  been  given  or  left  in  manner  as  aforesaid. 

The  conditions  also  provided,  that  any  misstatement  of  the 
quality,  tenure,  outgoings,  or  other  particulars  of  the  premises, 
was  to  be  the  subject  of  compensation. 

The  defendant  became  the  purchaser  of  lot  6  at  700?.,  and  of 
lot  7  at  1310Z.,  and  the  auctioneer,  as  agent  for  both  parties, 
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signed  two  agreements  for  the  purchase  of  the  respective  lots, 
subject  to  the  conditions  of  sale ;  but  there  was  not  attached  to  the 
agreement  for  the  purchase  of  lot  7,  or  referred  to  by  it,  any  de- 
scription similar  to  that  contained  in  the  advertisements  and  post- 
ing bills. 

•  On  the  30th  of  June,  1861,  the  vendor's  solicitors  sent  *  841 
to  the  defendant  the  abstracts  of  title.  On  the  4th  of  July 
following,  the  defendant  returned  the  abstracts,  with  a  letter  de- 
nying that  he  had  entered  into  any  contract  or  agreement  for  the 
purchases  in  question,  or  had  authorized  any  other  person  to  do 
so  for  him ;  but  after  some  negotiation  the  defendant,  on  the  7th 
of  October,  1861,  wrote  to  the  plaintiflF's  solicitors  the  following 
letter :  — 

"  In  pursuance  of  my  letter  to  you  of  the  30th  ult.,  I  now  beg 
to  inform  you  that  I  do  not  attempt  to  repudiate  these  sales ;  I  am 
not,  however,  prepared  to  complete  them  at  present,  but  I  trust 
that  on  your  Mr.  Budd's  return  from  London  arrangements  may 
be  made  that  will  be  satisfactory  to  all  parties.  I  have  not  yet 
looked  at  the  abstracts,  but  I  take  it  for  granted  that  a  good  title 
can  and  will  be  made  out." 

Upon  the  abstracts  it  appeared  that  the  two  lots  in  question 
were  of  copyhold  tenure. 

Upon  inquiry  into  the  particulars  of  the  yearly  rental  of  about 
601.,  stated  by  the  particulars  to  arise  from  the  reservoir,  the  de- 
fendant, in  November,  1861,  learned  that  certain  houses  at  a  dis- 
tance from  the  reservoir  were  supplied  with  water  from  it  by 
means  of  pipes,  some  of  which  passed  through  the  lands  of  neigh- 
bouring proprietors,  being  the  executors  of  a  Mr.  Haigh,  and 
others  of  yhich  passed  through  the  lands  of  another  proprietor 
named  Barraclough,  and  that  the  plaintiff  paid  annual  rents  of  5s. 
and  10^.  for  these  easements.  As  to  the  former  there  was  an 
agreement  in  writing  containing  a  clause,  that  the  plaintiff,  his 
saccessors  or  representatives,  would,  on  notice  that  the  license  was 
withdrawn,  take  up  and  remove  the  pipes  within  one  month. 
As  to  the  *  latter  easement,  there  was  no  written  agree-  *  342 
ment,  and  it  was  held  merely  at  will.  The  rent  of  60Z.  was 
paid  by  the  tenants  of  the  houses  supplied  with  water. 

On  making  this  discovery,  the  defendant,  on  the  16th  of  Decem- 
ber, 1851,  wrote  to  the  plaintiff's  solicitor  a  letter,  the  material 
passages  in  which  were  the  following:  — 
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"  Lot  7.  — Notwithstanding  your  note  of  the  10th  instant,  I  am 
still  convinced  that  the  water  rent  is  considerably  less  than  the 
sum  advertised  by  you,  namely,  60?.  per  annum,  and  consequently 
that  I  am  entitled  to  compensation  to  be  settled  in  the  manner 
stated  in  the  sixth  condition  of  sale.  But  if  I  am  charged  with 
being  the  purchaser,  surely  I  am  entitled  to,  and  claim  to  have 
delivered  to  me  a  full  list  of  the  tenants  of  the  water,  with  the 
amount  which  each  tenant  pays,  and  an  account  of  the  out- 
goings. I  understand  a  payment  is  made  to  Mr.  Thomas  Bar- 
raclough.  Pray  what  is  that  for?  I  am  also  informed  that  a 
considerable  sum  is  owing  to  Mr.  W.  Balme,  in  respect  of  money 
expended  by  him  upon  the  property,  and  for  the  repayment  of 
which  he  has  been  and  now  is  in  receipt  of  the  water  rents.  Now 
this  is  a  charge  upon  the  property  which  must  be  cleared  off.  But 
it  strikes  me  the  first  thing  for  the  vendor  to  do  is,  to  furnish  an 
abstract  of  his  title  to  the  water  and  water-works,  which  up  to 
this  date  he  has  neglected  to  do,  and  until  I  receive  it  it  will  be 
impossible  for  me  to  lay  the  abstract  already  received  before  coun- 
sel to  advise  thereon." 

After  some  further  correspondence,  the  defendant  declined  com- 
pleting on  the  ground  of  the  lots  being  copyhold  tenure ;  and 
moreover,  as  to  lot  7,  on  account  of  misrepresentation  as  to  the 

rents  arising  from  the  reservoir. 
*  348  *  The  plaintiff  then  filed  two  claims  for  specific  perform- 
ance, supported  by  affidavits  to  the  effect  that  the  suits  and 
services  in  respect  of  the  copyhold  hereditaments  holden  of  the 
manor  of  Wakefield,  whereof  the  lots  in  question  were  holden,  were 
compounded  for,  and  that  the  rents,  fines,  and  heriots  payable  in 
respect  thereof  were  fixed  and  certain,  and  were  merely  nominal ; 
and  that  the  mines  and  minerals,  timber  and  other  trees,  in  and 
growing  upon  the  said  hereditaments  belonged  to  the  copyhold 
tenants  of  the  hereditaments,  and  that  all  the  copyhold  heredita- 
ments holden  of  that  manor,  were  considered  and  treated  by  the 
owners  thereof  as  equal  in  value  to  freehold  hereditaments ;  and 
that  the  description  of  these  lots  as  freehold  arose  from  mistake. 
It  appeared  that  the  defendant  was  a  solicitor,  and  had  on  some 
occasions  acted  on  behalf  of  the  plaintiff,  with  reference  to  this 
property ;  and  it  was  insisted,  on  the  part  of  the  plaintiff,  that 
the  defendant  must  consequently  have  known,  or  must  be  taken  to 
have  been  aware,  of  the  circumstances  affecting  the  property. 
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The  Vice-chancellor  had  made  one  decree  for  epecific  perform- 
ance on  both  claims,  and  had  directed  that  no  more  costs  should 
be  allowed  than  would  have  been  allowed  upon  one  claim. 

Mr.  WiUcock  and  Mr,  Welch  were  for  the  plaintiff. 

Mr.  Beihell  and  Mr.  Q,  L.  RusseUj  for  the  defendant. 

The  following  cases  were  cited :  TVawer  v.  Newcome^  (a)  Bravm 
y.  BawlinSj  (i)  Moe  v.  Vernon.  (<?) 

The  Lord  Justice  Knight  Bruce.  —  The  case  divides 
itself  into  two  branches :  one  as  to  *  lot  6,  the  other  as  to  *  344 
lot  7.  With  regard  to  lot  6,  the  only  point  is  as  to  the 
tenure,  and  from  the  evidence  there  appears  strong  reason  to  be 
satisfied  that  the  difference  in  value  between  copyholds  in  this 
nuinor  and  freeholds,  is  very  slight  indeed.  Perhaps,  however, 
Uiat  would  not  be  material  for  the  plaintiff,  if  we  had  been  of  opin- 
ion that  there  was  any  thing  wilful  and  designed  in  the  representar 
tions,  substantially  made  by  the  advertisements  and  posting  bills,  that 
the  whole  was  freehold.  By  wilful  representations  I  mean  represen- 
tations made  with  a  view  to  enhance  the  value.  This  was  a  part  of  the 
case  which  struck  me  as  of  importance,  not  only  to  the  parties  them- 
selves, but  to  the  agents  concerned :  and  it  is  with  great  pleasure  that 
we  find  ourselves  able  to  exempt  those  gentlemen  from  all  wrong 
intention ;  and  probably  it  would  not  be  too  much  to  extend  the 
same  observation  to  the  plaintiff.  The  difference  is  so  slight  in 
point  of  value,  the  right  to  the  timber  and  minerals  being  in  the 
copyholder,  that  there  could  hardly  have  been  a  motive  for  mis- 
statement. But  if  we  had  thought  the  representation  made  with 
wrong  intention,  it  would  probably  have  had  considerable  influ- 
ence with  us,  notwithstanding  the  subsequent  conduct  of  the 
defendant.  Considering,  however,  what  the  abstract  stated,  and 
the  length  of  time  during  which  the  defendant  had  had  the  ab- 
stract when  he  wrote  the  letter  of  the  7th  of  October,  we  are  of 
opinion  with  the  decree  as  to  lot  6,  and  think  that  it  has  dealt 
favourably  with  the  defendant,  by  allowing  compensation  for  any 
difference  of  value  arising  from  tenure. 

(a)  8  Mer.  704.  (If)  7  East,  409.  (e)  5  East,  51. 
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We  both  think,  perhaps  not  exactly  on  the  same  ground,  but  not 

much  differing  from  one  another,  that  the  case  is  different  with 

regard  to  lot  7.     That  lot  is  thus  described :  [His  Lordship  read 

the  description.]     The  truth  of  the  case  was,  and  it  must 

*  345    have  been  *  known  to  the  plaintiff  personally  (whether  known 

to  the  agents  or  not),  that  the  rent  represented  as  60/.  per 
year  was  a  rental  obtained  from  certain  houses,  which  were  sup- 
plied with  water  from  a  reservoir.  Now  the  houses  did  not  im- 
mediately adjoin  the  property.  Between  them  and  the  reservoir 
lay  lands  of  two  other  proprietors,  and  the  water  only  arrived  at 
the  houses  which  paid  the  rents,  by  means  of  pipes  passing  through 
the  intervening  lands  of  Miv  Haigh  and  Mr.  Barraclough.  It  is 
not  in  proof  that  there  was  any  title  to  the  lands  through  which 
the  pipes  pass.  The  plaintiff  appears  to  be  merely  a  tenant  of  the 
license  from  year  to  year.  This  easement  was  essential  to  the  en- 
joyment of  the  rental,  and  for  it  the  plaintiff  paid  annually  5s.  to 
the  one,  and  lO^.  to  the  other  proprietor.  The  advertisements  and 
posting  bills  have  not  a  word  about  this,  but  represent  the  rental 
of  60Z.  as  incident  to  the  property  or  part  of  the  property.  That, 
in  my  opinion,  was  a  most  serious  and  important  misrepresenta- 
tion concerning  the  property,  calculated  to  produce  an  erroneous 
impression  as  to  its  nature  and  value.  Here,  again,  I  have  pleas- 
ure in  acquitting  the  legal  and  other  agents  concerned,  of  any 
wrong  intention ;  and  it  is  not  necessary  to  impute  any  wrong 
intention  to  the  plaintiff.  But  Sir  Wiluam  Grant  said,  in  Bur- 
rows V.  Lock :  (a)  "  The  plaintiff  cannot  dive  into  the  secret 
recesses  of  his  heart,  so  as  to  know  whether  he  did  or  did  not 
recollect  the  fact ;  and  it  is  no  excuse  to  say  he  did  not  recollect 
it.  At  least,  it  was  gross  negligence  to  take  upon  him  to  aver, 
positively  and  distinctly,  that  Cartwright  was  entitled  to  the  whole 
fund,  without  giving  himself  the  trouble  to  recollect  whether  the 
fact  was  so  or  not ;  without  thinking  upon  the  subject."     Now, 

here  in  my  view  is  an  important  fact  untruly  represented, 

*  346    the  inaccuracy  of  which  representation  *  was  known  to  the 

person  making  it ;  a  representation  calculated  to  induce  a 
belief  of  the  value  of  the  property,  not  warranted  by  its  nature 
and  circumstances.  I  do  not  impute  wrong  intention  to  any  one  ; 
still,  such  a  representation  in  the  view  of  this  Court  must  be  con- 

(a)  10Ve8.476. 
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sidered  a  fraud,  quite  as  much  as  was  the  case  in  Ly9ney  v.  SeU 
by,  (o)  and  DobeU  v.  Stevens,  (6) 

Supposing,  however,  that  the  defendant  had  actually  known,  at 
the  time  of  the  purchase,  what  were  the  real  state  and  condition  of 
the  subject-matter  of  the  contract,  it  may  be  that  he  would  not  be 
entitled  to  complain.  But  in  order  to  enable  a  vendor  to  avail 
himself  of  that  defence  in  such  a  case,  he  must  show  very  clearly 
that  the  purchaser  knew  that  to  be  untrue  which  was  represented 
to  him  as  true  ;  for  no  man  can  be  heard  to  say,  that  he  is  to  be 
assmned  not  to  have  spoken  the  truth.  Now  the  purchaser  had 
been  connected  with  the  profession  of  the  law,  and  professionally 
concerned  for  the  vendor,  who  had  also  been  in  the  profession  of  the 
law,  and  it  is  possible  that  the  purchaser  might  have  become  ac- 
quainted with  the  real  state  of  the  case ;  but  the  evidence  falls  far 
short  of  convincing  me  of  this.  It  is  said  that  subsequently  he  had 
such  notice  as  might  have  led  him  to  ascertain  how  the  facts  stood. 
That,  however,  is  not  sufficient  in  a  case  of  misrepresentation ;  he 
must  be  shown  clearly  to  have  had  information  of  the  real  state  of 
the  facts  communicated  to  his  mind.  Here,  again,  there  is  no 
eridence  inducing  me  to  believe  that  he  knew  substantially  the 
real  state  of  this  property,  at  any  time  after  the  purchase,  while 
the  correspondence  was  proceeding,  by  which  he  became  bound  to 
perform  the  contract,  independently  of  extraneous  matter  vitiating 
it.  It  is  said  that  as  the  abstract  did  not  show  a  title  to  the 
easement  it  ought  to  have  induced  suspicion  in  the  *  mind  *  347 
of  a  careful  man  reading  it.  But  that  is  not  enough :  it 
was  the  duty  of  the  vendor  to  state  that  the  water,  by  means  of 
the  pipes,  could  not  reach  the  houses,  except  by  permission 
of  others  who  were  paid  for  that  permission,  and  might  withdraw 
it.  If,  as  to  this  point  of  notice,  the  case  goes  so  high  as  suspicion 
(of  which  I  am  not  sure),  it  is  not  carried  high  enough,  in  my 
judgment. 

It  is  said  that  by  the  third  condition  objections  to  the  title  were 
to  be  communicated  within  a  given  time,  on  pain  of  the  purchaser 
being  barred  from  sustaining  them.  In  the  first  place,  however, 
it  is  at  least  doubtful  whether  the  condition  applies  where  there 
has  been  wilful  misrepresentation,  —  a  point  on  which  I  refer  to 
Stewart  v.  Allistan,  (c)     But  in  the  next  place,  it  is  a  misappre- 

(a)  Lord  Raym.  1118.  (6)  3  B.  &  G.  623.  (c)  1  Mer.  26. 
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hension  to  consider  this  a  question  of  title.  This  representation 
is  not  introduced  into  the  contract ;  the  auctioneer  did  not  copy 
it.  The  contract  ended  with  the  quantities.  This  is  a  represen- 
tation  ultra  the  contract  signed.  It  is  such  as  was  made  in  Lffs- 
ney  v.  Selhy^  and  Dobell  v.  Stevens ;  as  far  from  the  title  as  any 
thing  can  be;  a  misrepresentation  vitiating  the  contract,  unless 
the  Court  be  satisfied  that  there  has  been  a  waiver  after  a  clear 
notice  of  the  fact.  My  opinion  is,  with  the  greatest  deference  to 
the  Vice-Chancellor,  that  the  claim  as  to  lot  7  ought  to' have  been 
dismissed.  I  feel  less  difficulty  in  coming  to  this  conclusion,  since 
it  is  quite  obvious  that  some  facts  were  inaccurately  stated  to  the 
Vice-Chancellor,  although  not  designedly.  I  diflfer  therefore  from 
him  with  less  diffidence  than  I  should  otherwise  feel  in  differing 
from  such  a  judge  and  such  a  lawyer. 

I  think  that  the  decree  should  stand  as  to  lot  6,  but  that,  as  to 
lot  7,  it  should  be  dismissed  with  costs. 

*  848       *  The  Lord  Justice  Lord  Cranworth.  —  I  come  to  the 
same  conclusion.     But  I  had,  during  the  argument,  consid- 
erable doubt.    Lot  7  is  thus  described :  — 

[His  Lordship  read  the  description.] 

If  the  contract  signed  had  been  a  contract  for  land,  together 
with  a  reservoir  and  a  supply  of  water,  I  should  have  thought 
that  what  the  vendor  was  bound  to  do  was  to  make  out  a  title  to 
land  and  a  reservoir  of  water  and  water-works,  which  reservoir 
and  water- works  should  yield  a  yearly  rent  of  60/.,  and  that  the 
question  whether  he  made  out  that  would  have  been  a  question  of 
title.  And  then  having  delivered  the  abstract,  and  the  defendant 
not  having  objected  to  the  title  within  the  limited  time,  the  doubt 
I  had  was,  whether  the  condition  of  sale  did  not  apply,  and  pre- 
clude him  from  taking  the  objection.  But  I  think,  on  further  con- 
sideration, the  doubt  was  unfounded  for  this  reason :  What  was 
really  contracted  to  be  sold  was  simply  the  piece  of  land  and  dwell- 
ing-house, and  the  plaintiff  having  shown  a  good  title  to  the  piece 
of  land  and  dwelling-house,  there  was  nothing  on  the  point  of  title 
to  which  the  defendant  could  take  objection.  The  objection  which 
he  takes  is  of  quite  a  different  nature ;  he  says  it  was  represented 
that  the  reservoir,  &c.,  yielded  a  yearly  rental  of  60?. ;  whereas 
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in  truth  the  reseiroir  and  works  do  not  yield  it  of  themselves,  but 
only  when  connected  with  another  person's  land,  or  with  the  use 
of  an  easement  over  it.  I  think  that  this  was  a  misrepresentation, 
and  that  the  condition  as  to  limitation  of  time  for  taking  objection 
to  the  title  does  not  apply  to  the  case.  On  the  familiar  principle 
that  a  vendor  seeking  specific  performance  ought  to  be  optimce 
fideij  the  plaintiff  is  not  entitled  to  specific  performance  as  to  this 
lot. 
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1852.    May  SI.    Jane  1.    Before  the  Lonns  Justices. 

A  contract  for  the  sale  of  shares  in  a  British  yessel,  not  reciting  the  certificate 

of  registry,  cannot  be  enforced  in  equity.' 

This  was  an  appeal  from  a  decision  of  Vice-chancellor  Turner, 
dismissing  a  claim  for  the  specific  performance  of  an  agreement 

'  Under  the  British  Registry  Acts  previous  to  the  Merchant  Shipping  Act 
of  1854,  however  formal  the  contract  for  the  sale  of  a  ship  might  be,  it  was  a 
nullity  in  a  Court  of  Law  or  Equity,  unless  it  recited  the  certificate  of  registry ; 
however  fraudulent  or  incautious,  as  respects  the  person  beneficially  interested, 
i  transfer  by  the  registered  owner  might  be,  the  title  derived  from  him,  and 
eompleted  in  due  form  upon  the  register,  was  unassailable.  FoUett  v,  Delany, 
2  De  6.  ft  Sm.  235 ;  Cato  v.  Irving,  21  L.  J.  Ch.  675 ;  Duncan  v.  Tindall,  13 
C.  B.  258 ;  Armstrong  v.  Armstrong,  21  Beav.  78 ;  and  see  Chapman  v.  Collis, 
9  C.  B.,  N.  S.  769 ;  30  L.  J.  (N.  S.)  C  P.  241 ;  Liverpool  Borough  Bank  v. 
Turner,  1  Jo.  &  H.  159 ;  S.  C.  on  appeal,  29  L.  J.  (N.  S.)  Ch.  827 ;  39  L.  J. 
(N.  S.)  Ch.  37 ;  2  De  G.,  F.  &  J.  502 ;  O'Dowd,  Merchant  Shipping  Act  of 
1862,  p.  2  d  seq.  The  Merchant  Shipping  Act,  1854,  17  &  18  Vict.  c.  104, 
BOW  in  force,  came  into  operation  on  the  first  of  May,  1855,  and  has  introduced 
a  variety  of  important  alterations  of  the  law  relating  to  the  ownership,  measure- 
ment, and  registry  of  British  ships.  By  this  new  Act,  the  recital  of  the  certificate 
of  registry  in  a  bill  of  sale,  or  executory  contract  for  the  sale  of  a  ship,  is  not 
required,  and  instead  of  enacting  that  the  bill  of  sale  when  registered  shall  be 
effectual  to  pass  the  property  as  against  all  persons  whatsoever,  and  to  all  intents 
and  purposes,  it  provides  that  no  notice  of  any  trust,  express,  implied,  or 
oonstructive,  shall  be  entered  on  the  register,  or  receivable  by  the  registrar; 
and  that,  subject  to  any  rights  and  powers  appearing  by  the  registrar  book  to 
be  vested  in  any  other  party,  the  registered  owner  of  any  ship,  or  share  therein, 
■htll  have  power  absolutely  to  dispose,  in  manner  specified  in  the  Act,  of  such 
iiiip  or  share,  and  to  give  effectual  receipts  for  any  money  paid  or  advanced  by 
way  of  consideration.  The  effect  of  this  provision  is,  to  recognize  the  existence 
VOL.  n.  18  [  278  ] 


*  849  CASES  IN  GHANCEBT. 

of  the  sale  of  shares  in  a  ship.  The  case  is  reported,  9  Hare,  636, 
in  the  Court  below,  where,  however,  the  ground  of  the  decision 
was  different  from  that  upon  which  the  case  was  decided  upon 
appeal. 

On  the  8th  of  April,  1847,  forty  sixty-fourths  of  a  ship  called 
^'  The  Virtue  "  were  put  up  for  sale  by  auction  by  the  assignees  of 
certain  bankrupts  who  had  traded  under  the  firm  of  Phillips  &  Co. 
The  third  condition  of  sale  was  as  follows:  ^'The  purchaser 
shall  pay  to  the  auctioneer,  immediately  after  the  sale,  a  deposit 
after  the  rate  of  101,  per  cent  on  the  amount  of  his  or  her  pur- 
chase-money, and  sign  an  agreement  for  the  payment  of  the  re- 
mainder to  the  solicitor  of  the  vendors,  at  his  offices  in  Newport 
aforesaid,  on  the  80th  April  next  on  earlier,  if  the  purchaser  is 
prepared  when  the  purchase  is  to  be  completed  and  the  possession 
of  the  vessel  given  up  to  the  purchasers."  The  fourth  condition 
of  sale  provided  that  the  purchaser  should  be  at  the  risk  of  the 
vessel  and  stores  from  the  time  of  knocking  down  the  hammer. 
The  sixth  condition  was,  that  upon  the  payment  of  the  remainder 
of  the  purchase-money,  together  with  all  other  charges  and  dock 
and  other  dues,  the  purchaser  should  have  a  bill  of  sale  of  the  as- 
signee's interest  in  the  forty  sixty-fourths,  together  with  the  ship's 
stores,  sails,  and  appurtenances  enumerated  in  a  schedule,  but 
that  the  vendors  should  not  be  obliged  to  produce  any  documen- 
tary or  other  evidence  of  title  whatsoever,  other  than  and 
*  850  except  the  *  certificate  of  registry  and  the  bill  of  sale  from 
Elizabeth  Phillips  of  Newport  to  the  assignees  of  the 
bankrupt. 

of  unregistered  interests  in  British  ships  and  registered  ownerships  in  trust,  for 
partnerships  and  persons  not  named  in  the  register,  thus  making  the  registered 
owner  personally  responsible  for  breach  of  trust  to  a  Court  of  Equity,  but  with- 
out prejudice,  as  respects  hcnA  fidt  purchasers  not  implicated  in  the  firaud  or 
breach  of  trust,  to  any  title  derived  by  them  from  him.  Under  the  exteDsive 
powers  given  by  the  Act,  a  Court  of  Equity  will  be  enabled  to  restrain  the 
registered  owner  from  exercising  any  act  of  ownership  inconsistent  with  the 
equitable  rights  of  persons  interested,  by  sale  or  contract  in  the  ship.  Abbott 
Shipping  (11th  Eng.  ed.)  49,  55,  56 ;  see  Liverpool  Borough  Bank  o.  Turner, 
29  L.  J.  (N.  S.)  Ch.  827 ;  30  L.  J.  Ch.  879 ;  2  De  6.,  F.  A  J.  502 ;  Stapleton 
o.  Hayman,  33  L.  T.  (N.  S.)  Exch.  170 ;  O'Dowd,  Merchant  Shipping  Amend- 
ment Act,  1862,  25  &  26  Vict.  c.  63,  p.  2  e<  %tq. ;  Coombes  o.  Mansfield,  3 
Drew.  193;  Parr  v.  Applebee,  7  De  6.,  M.  &  G.  585;  McCalmont  o.  RanfcJTi, 
8  Hare,  1;  S.  C,  20  L.  T.  \\  post,  403;  Myers  o.  Willis,  17  C.  B.  77,  95; 
Hutchinson  o.  Wright,  25  Beav.  444. 
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A  Mr.  Edwards,  who  was  an  agent  for  the  plaintiff,  was  at  the 
auction  declared  the  purchaser  of  the  forty  sixty-fourths  for  375^, 
and  the  following  memorandum  was  signed  by  him  and  the  agents 
of  the  vendors :  "  Memorandum  of  agreement  between,"  &c.  "  That 
the  said  Henry  Edwards  hath  this  day  become  the  purchaser  of  the 
shares  and  premises  comprised  in  the  annexed  particulars,  and 
subject  to  the  conditions  of  sale  also  annexed,  at  the  price  or  sum 
of  3752.,  and  hath  paid  into  the  hands  of  T.  Phelps,  the  vendors' 
solicitor,  the  sum  of  S7l.  10s.  as  a  deposit  of  lOZ.  per  cent  upon 
tiie  said  purchase-money,  and  in  part-payment  thereof.  And  the 
said  Henry  Edwards  agrees  to  pay  the  remainder  of  the  said  pur- 
chase-money at  the  time  and  place  mentioned  in  the  said  condi- 
tions, and  upon  payment  thereof  the  said  vendors  will  execute  to 
the  said  Henry  Edwards  a  transfer  or  bill  of  sale  of  the  shares 
according  to  the  said  conditions.  Dated  this  8th  day  of  April, 
1847." 

Disputes  arose  between  the  vendors  and  the  purchaser,  the  result 
of  which  was,  that  the  former  declined  completing  the  contract. 

The  Yice-Chancellor  dismissed  the  claim,  upon  grounds  depend- 
ing upon  the  dealings  between  the  parties,  and  independently  of 
the  Ship  Registry  Act.  Upon  the  opening  of  the  appeal,  the  Lords 
Justices  requested  the  counsel  to  argue  the  case  first  with  refer- 
ence to  the  84th  section  of  the  Act  8  &  9  Yict.  c.  89,  which  pro- 
vides, '^  that  when  and  so  often  as  the  property  in  any  ship  or 
vessel,  or  any  part  thereof,  belonging  to  any  of  her  Majesty's  sub- 
jects, shall  after  registry  thereof  be  sold  to  any  other  or 
others  of  her  Majesty's  subjects,  the  same  *  shall  be  trans-  *  351 
ferred  by  bill  of  sale  or  other  instrument  in  writing,  con- 
taining a  recital  of  the  certificate  of  registry  of  such  ship  or  vessel 
or  the  principal  contents  thereof,  otherwise  such  transfer  shall  not 
be  valid  or  effectual  for  any  purpose  whatever,  either  in  law  or  in 
equity.  Provided  always,  that  no  bill  of  sale  shall  be  deemed  void 
by  reason  of  any  error  in  such  recital,  or  by  the  recital  of  any 
former  certificate  of  registry  instead  of  the  existing  certificate, 
provided  the  identity  of  the  ship  or  vessel  intended  in  the  recital 
be  effectually  proved  thereby." 

The  37th  section  provides,  that  no  bill  of  sale  or  other  instru- 
ment in  writing  shall  be  valid  and  effectual  to  pass  the  property 
in  any  ship  or  vessel,  or  in  any  share  thereof,  or  for  any  other 
purpose^  until  such  bill  of  sale  or  other  instrument  in  writing 
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shall  have  been  (where  the  ship  has  been  registered)  produced  to 
the  collector  or  controller  of  the  port  at  which  such  ship  or  vessel 
is  registered,  nor  until  such  collector  and  controller  shall  have 
made  the  prescribed  entries  in  the  book  of  registry. 

In  the  present  case,  the  ship  was  registered,  but  there  was  no 
bill  of  sale  or  other  instrument  in  writing  containing  any  recital 
of  the  certificate  of  registry,  nor  had  the  contract  been  produced 
to  the  collector  or  controller. 

Sir  W.  -P.  Wood  and  Mr.  Collins j  for  the  appellant. — Tlie 
claim  cannot  be  dismissed  as  being  precluded  by  the  8  &  9  Yiet. 
c.  89,  without  laying  down  generally  the  proposition  that  a 
British  vessel  cannot  be  sold  by  public  auction.  Now  it  is  to  be 
remarked,  in  the  first  place,  that  the  present  Act  differs  materially 
from  the  Acts  on  the  subject  which  were  in  force  before  the  6  Geo. 
4,  c.  110,  passed,  and  therefore  that  many  of  the  cases  which 
were  decided  under  those  former  Acts  would  not  be  authorities  in 

the  existing  state  of  the  law.    The  84   Geo.  8,  c.   68, 
*  852    §  14,  was  as  follows:  ^'  And  whereas,  by  an  Act  *  passed 

in  the  26th  year  of  his  Majesty's  reign,  intituled  ^  An  Act 
for  the  further  Increase  and  Encouragement  of  Shipping  and 
Navigation,'  it  is,  amongst  other  things,  enacted.  That  when  and 
so  often  as  the  property  in  any  ship  or  vessel  belonging  to  any'of 
his  Majesty's  subjects  shall  be  transferred  to  any  other  or  others 
of  his  Majesty's  subjects,  in  whole  or  in  part,  the  certificate  of  the 
registry  of  such  ship  or  vessel  shall  be  truly  and  accurately  re- 
cited in  words  at  length  in  the  bill  or  other  instrument  of  sale 
thereof,  and  that  otherwise  such  bill  of  sale  shall  be  utterly  null 
and  void,  to  all  intents  and  purposes.  And  whereas  doubts  have 
arisen  whether,  by  the  said  provision,  every  transfer  of  property 
in  any  ship  or  vessel  is  required  to  be  made  by  some  bill  or  other 
instrument  in  writing,  and  whether  contracts  or  agreements  for 
the  transfer  of  such  property  may  not  be  made  without  any  instru- 
ment in  writing,  be  it  enacted,  That  no  transfer,  contract,  or 
agreement  for  transfer  of  property  in  any  ship  or  vessel  made  or  in- 
tended to  be  made  after  the  1st  day  of  January,  1795,  shall  be  valid 
or  efiectual  for  any  purpose  whatsoever,  either  in  law  or  in  equity, 
unless  such  transfer,  or  contract  or  agreement  for  transfer,  of 
property  in  such  ship  or  vessel  shall  be  made  by  bill  of  sale  or 
instrument  in  writing,  containing  such  recital  as  prescribed  by  the 
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said  recited  Act."  When  the  6  Geo.  4,  c.  110,  was  passed,  an 
important  alteration  was  made  by  the  omission  of  the  words  ^^  con- 
tracts and  agreements."  This  omission  was  continued  in  the 
Act  of  Will.  4,  and  in  the  present  Act,  the  provisions  of  which, 
therefore,  seem  not  to  have  been  intended  to  extend  to  mere  con- 
tracts or  agreements.  The  decisions  in  Btddull  v.  Leeder^  (a)  and 
Mortimer  v.  Fleeming,  (6)  showed  the  inconvenience  arising  from 
the  former  state  of  the  law ;  and  the  omission  in  the  Act  of 
Geo.  4,  and  the  subsequent  Acts,  must  *  be  attributed  to  *  353 
an  alteration  in  the  intention  of  the  legislature.  In  the 
last  edition  of  Lord  Tenterden's  work,  edited  under  his  superin- 
tendence, that  of  1827,  the  distinction  is  adverted  to  at  page  50, 
thus :  "  Upon  the  subject  of  transfer  of  property  it  seems  fit  to 
notice  a  distinction  between  the  recent  and  former  statutes.  A 
recital  of  the  certificate  of  registry  is  not  now  made  necessary 
to  liie  validity  of  an  executory  contract  or  agreement  for  the 
the  transfer  of  property,  as  was  expressly  required  by  the  34  Geo. 
3,  c.  68,  §  14 ;  neither  is  an  indorsement  of  such  a  contract  on  the 
certificate  now  required,  which  was  held  to  be  necessary  under 
that  statute ;  and,  by  the  language  of  the  new  Act,  if  the  certifi- 
cate be  not  recited  in  the  bill  of  sale,  the  transfer  shall  not  be 
valid  and  efiectual ;  whereas,  by  the  26  Geo.  8,  c.  60,  §  17,  the 
bill  of  sale  was  made  void." 

It  is  one  thing  to  say  that  there  shall  be  no  property  in  a  ship 
without  registration,  and  another  to  say  that  the  Court  caimot 
enforce  a  mere  personal  contract.  We  do  not  seek  to  have  the 
property  declared  to  be  in  the  purchaser  till  after  registration. 
We  are  only  calling  on  the  vendors  to  fulfil  their  agreement  by 
obeying  the  requisitions  of  the  statute,  and  making  the  purchaser 
the  legal  owner,  as  they  are  bound  in  conscience  to  do.  The 
objects  of  the  enactment  are,  first,  that  nothing  may  take  place  by 
which  a  foreigner  may  acquire  a  title  to  a  British  ship ;  and, 
secondly,  that  alienations  shall  be  so  publicly  made  as  to  exclude 
all  questions  as  to  notice  of  prior  dealings  with  the  property.  In 
Ireland  there  can  be  no  title  to  land  unless  it  is  on  the  register, 
bat  that  provision  has  never  been  held  to  exclude  the  equitable 
jurisdiction  to  enforce  a  specific  performance.  All  that  the  Act 
now  in  force  says,  is  that  the  property  shall  not  pass  without 

(a)  1  B.  &  C.  327.  (6)  4  B.  &  C.  120. 
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registration.    It  does  not  say,  as  the  former  Acts  did, 
*  354  *  that  any  contract  or  agreement  shall  be  ineffectual.    The 
remedy  inpenanam  is  not  touched. 

[The  Lord  Justice  Knight  Bruce. — The  84th  section  con- 
tains the  words  "  in  equity."] 

But  the  84th  section  does  not  apply  to  this  case,  for  this  is  not 
a  case  of  transfer.  [They  referred  to  and  commented  on  Pritchr 
ard  V.  Ovey^  (a)  Kerrisan  v.  Cole^  (6)  Langton  v.  Hiyrtcn^  (c) 
Davenport  v.  Whitmore^  (d)  Follett  v.  Delantfj  (e)  Whitfield  v. 
Parfittj  (^g)  Ladbrooke  v.  Lee^  (A)  McQiieen  v.  Farquhar,  (t)  Me9- 
taer  v.  Gillespie^  (Jo)  Brewster  v.  Clarke,  (/)  Ex  parte  Yallop,  (m) 
Curtis  V.  Perry,  (n)  Malcolm  v.  Scott,  (o)  McCalmant  v.  Man- 
kin.  (p)] 

Mr.  Bolt  and  Mr,  Lewis,  for  the  respondents,  were  not  called 
upon. 

The  Lord  Justice  Knight  Bruce.  —  The  question  before  us 
turns  upon  the  construction  of  the  34th  section  of  the  8th  &  9th  of 
the  Queen,  c.  89,  assisted  more  or  less  by  the  residue  of  the  Act. 
It  is  a  section  difiering,  in  phraseology  at  least,  from  the  law  upon 
the  same  portion  of  the  subject  as  it  had,  at  some  time  before, 
existed  ;  a  difference  which  has  been  plausibly  contended  to  have 
a  bearing  upon  the  construction,  and  certainly  is  not  to  be  dis^ 
regarded  entirely.      It  is  clear  that  the  legislature  considered 

itself  as  providing  for  that  which  was  a  matter  of  public 
*  355    *  policy,  of  general  interest,  when  it  thus  provided :  [his 

Lordship  read  the  84th  section.] 

Now,  this  is  the  case  of  a  part  of  a  vessel  belonging  to  some  or 

one  of  the  Queen's  subjects,  and  registered,  that  has  been  sold  to 

another  of  the  Queen's  subjects,  in  this  sense,  that  it  has  been 

contracted  to  be  sold  by  an  agreement  in  writing;  one  of  the 

(a)  1  Jac.  &  W.  396.  (0    11  Ves.  467. 

(6)  S  East,  231.  (k)  11  Yes.  621. 

(c)  6  Beav.  9.  (0   2  Mer.  75. 

(d)  2  M.  &  C.  177.  (»i)  15  Ve«.  60. 

(e)  2  De  G.  &  S.  235.  (n)  6  Ve«,  739. 
\g)  15  Jar.  852.  (o)  3  Hare,  89. 
(A)  4  De  G.  &  S.  106.  {p)  8  Hare,  1. 
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provisions  of  the  agreement  being,  that  the  purchaser  shall  be  at 
the  risk  of  the  vessel  and  stores  from  the  time  of  the  knocking 
down  of  the  hammer,  which  is  a  time  either  simultaneous  in  effect 
with  the  signature  of  the  contract,  or  previous  to  it. 

The  contract  does  not  to  any  extent,  or  in  any  manner,  either 
accurate  or  inaccurate,  recite  the  certificate  of  registry.  It  is  said 
that  this  is  of  no  importance,  because  the  contract  is  not  a  bill  of 
sale ;  and  that  although  it  is  an  instrument  in  writing,  yet  it  does 
not  effect  a  transfer.  The  distinction  appears  to  me  immaterial 
with  regard  to  the  equitable  principles  which  are  here  called  into 
action.  What  the  legislature  had  in  view  was  not  merely,  as  I 
apprehend,  the  passing  or  not  passing  of  what  we  call  the  legal 
estate,  but  substantially  this :  that  whenever  property  in  a  vessel 
should  be  changed,  it  should  be  changed  in  a  particular  way. 
Now,  whether  there  is  a  sale,  or  a  contract  for  a  sale,  can  make 
no  difference.  A  contract  for  a  sale  is,  in  the  view  of  a  Court  of 
Equity,  a  sale ;  whether  an  actual  transfer  is  made  is  of  no  conse- 
quence, if  a  transfer  is  agreed  to  be  made,  because  that  which  is 
agreed  to  be  done  is  in  the  view  of  a  Court  of  Equity,  for  many 
purposes,  held  to  be  done.  If  the  argument  were  to  prevail  that 
what  this  Act  directs  with  respect  to  a  sale  or  transfer,  does  not 
extend  to  a  contract  for  sale,  or  a  contract  to  transfer,  we 
should  in  effect,  as  it  *  seems  to  me,  be  repealing  so  much  *  356 
of  the  statute ;  because  the  legal  title  might  remain  un- 
changed upon  the  registry,  and  the  equitable  interest  might  be 
continually  the  subject  of  transmission  from  person  to  person, 
in  a  manner  utterly  contravening  the  provisions  of  the  Act  of 
Parliament.  *  A  Court  of  Equity  is  bound  to  follow  the  law  where 
the  public  interest  is  concerned. 

The  case  appears  to  me  to  stand  upon  much  the  same  footing 
as  a  parol  contract  for  the  sale  of  land  without  part  performance. 
A  parol  contract  for  the  sale  of  land,  though  all  the  money  be 
paid,  without  part  performance  (for  the  payment  of  the  money  is 
no  part  performance),  cannot  be  carried  into  effect  if  the  person 
saed  chooses  to  avail  himself  of  the  defect.  This  opinion  may  be 
at  variance  with  that  which  a  very  eminent  common  lawyer  has 
published,  or  permitted  to  be  published,  in  a  valuable  work ;  and  it 
may  be  also  at  variance  with  the  views  of  the  late  Master  of  the 
Rolls  upon  this  subject ;  still  I  think  that  a  Court  of  Equity  is 
bound  to  declare  here,  that  there  is  no  contract  which  can  be 
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recognized.  How  the  case  would  be  if  there  had  been  a  fraud,  it 
is  not  necessary  to  say.  Fraud  is  as  much  out  of  the  question  as 
in  a  simple  case  under  the  statute  of  frauds,  where  performance  of 
a  parol  contract  is  resisted,  although  all  the  money  has  been  paid. 
There  is  no  fraud  in  the  sense  in  which  the  Court  uses  the  term, 
with  reference  to  subjects  of  this  description.  It  appears  to  me 
that  relief  cannot  be  given,  and  that  the  plaintiff  must  be  left  to 
his  remedy  by  action  as  far  as  the  parties  to  this  record  are 
concerned. 

The  Lord   Justice  Lord  Cranworth. — I  am  of  the  same 
opinion.    I  had  the  opportunity  last  night  of  considering  the 

*  357   matter  more  fully,  and  I  was  *  confirmed  in  the  opinion  I 

had  formed  when  the  matter  was  first  mentioned.  I  con- 
fess that  until  doubts  were  ingeniously  raised  in  the  argument,  I 
never  considered  that  the  subject  was  involved  in  any  di£Sculty. 
I  had  always  thought  it  perfectly  clear  that  under  the  present 
statute,  as  under  the  old  statutes,  there  could  be  no  transfer  in 
equity  that  was  not  a  transfer  in  law  of  the  ship. 

The  only  question  is  this,  whether  the  law  has  been  altered  since 
the  year  1816,  when  Lord  Eldon  decided  the  case  of  Brewster  v. 
Clarke^  (a)  because  there  Lord  Eldon  distinctly  decided  that  there 
can  be  no  bill  for  specific  performance  of  the  transfer  of  a  ship 
upon  a  contract  of  sale.  Such  is  the  necessary  result  of  that 
decision. 

Has  the  law  been  altered  in  any  way,  so  as  to  affect  the  principle 
upon  which  that  decision  went  ?  Reliance  is  placed  on  the  circum- 
stance, that  whereas  originally  the  legislature  had  said  no  transfer 
should  be  valid,  a  few  years  afterwards  another  act  passed  reciting 
that  doubts  had  been  entertained  whether  the  former  extended  to 
contracts,  and  enacting  that  contracts  and  agreements  for  sale 
should  be  also  void.  The  latter  act  was  in  force  when  Brewster  v. 
Clarke  was  decided.  But  it  is  said,  that  since  that  case  was 
decided,  namely,  first,  by  the  Statute  of  Geo.  4,  when  the 
navigation  laws  were  consolidated,  and  subsequently  by  those  of 
Will.  4,  when  they  were  again  consolidated,  and  ultimately  by 
the  Act  of  the  8th  &  9th  of  the  Queen,  when  they  were  lastly 
consolidated,  the  provision  as  to  agreements  has  been  omitted. 
That  is  so ;  and  Lord  Tenterden,  referring,  no  doubt  to  several 

(a)  2  Mer.  75. 
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decisions  at  law  that  had  taken  place  during  the  time  when  he  was 
Chief  Justice,  shortly  before  the  passing  of  the  first  Con- 
solidation Act  of  Geo.  *  4,  says  that  the  alteration  makes  a  *  858 
difference,  and  that  now  contracts  are  not  within  the  Act. 
This  may  be  quite  right.  It  may  be  that  now  an  action  may  be 
maintained  upon  a  contract  for  a  sale  of  a  ship,  which  would  have 
been  void  before,  under  the  laws  as  they  were  before  they  were 
consolidated  in  the  reign  of  Oeorge  4.  That  may  be  so ;  but  what 
we  have  to  consider  is, — what  is  the  effect  of  the  recent  enact- 
ment upon  equitable  considerations  with  regard  to  ships  ?  I  con- 
fess it  seems  to  me  that  it  leaves  the  matter  exactly  where  it  was 
before,  because  what  the  Act  says  is,  ^'  when  and  so  often  as  the 
property  in  any  ship  "  shall  be  sold.  The  language  altogether  in 
this  statute  is  very  inaccurate  ;  the  correct  expression  would  be  not 
"the  property  in  any  ship,"  but  "any  ship."  The  provision  of 
the  Act  being  that  a  transfer  shall  not  be  valid  to  any  purpose 
whatsoever,  the  argument  is,  that  a  contract,  although  not  valid 
to  transfer  the  property,  may  make  a  party  to  it  the  owner  in 
equity.  That  would  be  to  get  rid  of  the  whole  policy  of  the 
statute,  which  is  (whether  a  sound  policy  or  not,  we  need  not 
inquire),  that  there  should  be  the  means  of  tracing  from  the 
original  grand  bill  of  sale,  as  it  is  called,  the  ownership  for  all 
time.  But  if  tlie  doctrine  be  right  that  is  contended  for,  this  need 
not  appear  in  any  document  from  the  very  first  sale.  In  my 
opinion,  even  supposing  the  law  to  have  been  altered,  the  altera- 
tion would  merely  be  with  regard  to  the  right  of  action,  and  not 
with  reference  to  proceedings  in  equity. 

Indeed,  I  am  not  clear  that  the  remedy  by  action  at  law  would 
not  give  complete  relief.  However  that  may  be,  I  think  that  the 
present  statute  is  the  same  in  effect  as  the  old  statute  in  this 
respect,  that  it  prevents  any  transfer  in  equity  either  by  contract 
or  otherwise,  except  in  the  mode  prescribed. 

*  The  Lord  Justice  Knight  Bruce. — The  respondents   *  859 
will  take  the  deposit,  and  no  other  costs.    It  will  be  un- 
derstood that  this  is  to  be  without  prejudice  to  an  action.^ 

'  In  Dancan  o.  Tindall,  13  C.  B.  258,  it  was  decided  that  an  action  would 
not  He  for  the  breach  of  an  executory  contract  for  the  sale  or  transfer  of  a  ship, 
vhich  did  not  contain  a  recital  of  the  certificate  of  registry  under  the  British 
Registry  Acts  then  in  force.    See  Myers  v.  Willis,  17  C.  B.  105,  Jsrvis,  C.  J. 
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In  the  Matter  of  BABNARDy  one  &c. ; 

AND 

In  the  Matter  of  6  &  7  VICT.  c.  73. 

Hx  parte  WETHERELL. 
1852.    June  SO.    Before  the  Lords  Justices. 

In  an  action  brought  by  an  attorney  against  his  client,  upon  his  bill  of  costs, 
the  client  obtained  an  order  for  taxation  on  the  terms  of  withdrawing  all  his 
pleas  except  nunquam  indtbUatus.  Afterwards  he  withdrew  all  his  pleas, 
and  applied  to  the  Judge  for  an  order  of  taxation,  under  the  6  &  7  Vict.  c. 
73,  which  was  refused  for  want  of  jurisdiction.  Hdd,  that  the  client  could 
not  obtain  an  order  for  taxation  from  the  Court  of  Chancery,  there  being  no 
special  circumstance  beyond  mere  overcharge. 

BeiMe,  that  where  judgment  has  been  given  in  the  attomey^s  action,  the  special 
jurisdiction  given  by  the  6  &  7  Yict.  c.  73,  §  37,  does  not  exist. 

Where  special  circumstances  are  relied  upon  as  a  ground  for  taxation  after  the 
prescribed  time,  they  must  be  such  as  the  client  could  not  have  reasonably 
availed  himself  of  sooner. 

SenMe,  that  mere  overcharge  is  not  a  special  circumstance  within  the  meaning 
of  the  Act. 

This  was  the  appeal  of  a  solicitor  of  the  Court  from  an  order  of 
the  Master  of  the  Rolls,  directing  the  taxation  of  the  appellant's 
bill  of  costs,  under  the  6  &  7  Vict.  c.  78,  §  87.  The  question 
turned  upon  the  following  proviso  in  that  section :  ^'  Provided 
always,  that  no  such  reference  as  aforesaid  shall  be  directed  upon 
an  application  made  hy  the  party  chargeable  with  such  bill,  after 
a  verdict  shall  have  been  obtained,  or  a  writ  of  inquiry  executed 
in  any  action  for  the  recovery  of  the  demand  of  such  attorney  or 
solicitor,  or  executor,  administrator,  or  assignee  of  such  attorney 
or  solicitor,  or  after  the  expiration  of  twelve  months  after  such 
bill  shall  have  been  delivered,  sent,  or  left  as  aforesaid,  ex- 
^  860  cept  under  special  circimistances,  to  be  proved  to  the  *  sat- 
isfaction of  the  Court  or  Judge  to  whom  the  application  for 
such  reference  shall  be  made." 

The  facts  are  sufficiently  stated  in  the  judgment. 

Mr,  Stuart  and  Mr.  J.  V.  Prior,  in  support  of  the  appeal,  cited 
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Meredith  v.  Gittins^  (a)  Re  Whicher^  (6)  Megoe  v.  Megoe^  (<?)  Be 
Hmr.  QcT) 

Mr.  LaveUy  for  the  respondent,  cited  Re  Gedye.  (e) 

The  Lord  Justice  Knight  Bruce. — In  this  case  Mr.  Barnard, 
a  solicitor  and  attorney,  was  employed  by  Mr.  WetheroU,  a  clergy- 
man, in  various  matters,  including  proceedings  at  law  and  in 
equity,  a  state  of  things  which  gave  the  client  a  right  to  have  the 
bills  taxed  by  means  of  an  application  to  a  Court  of  Law  or  to 
this  Court.  The  bills  were  delivered  previously  to  December  last, 
and  an  action  of  debt  was  brought  on  them ;  whereupon  the  client 
(the  defendant)  obtained  an  order  from  one  of  the  Judges  of  the 
Court  of  Law  in  which  the  action  was  brought,  to  tax  the  bills ; 
but  afterwards,  on  an  application  by  the  plaintiff  to  the  Judge,  an 
order  was  made  that  the  summons  to  tax  should  be  dismissed 
with  costs,  unless  within  a  week  the  defendant  should  consent  to 
withdraw  all  his  pleas  except  ^'  never  indebted,"  and  in  that  case 
all  the  bills  were  ordered  to  be  taxed,  with  the  costs  of  the  appli- 
cation. We  are  informed  that  he  accordingly  did  withdraw  all 
his  pleas  except^''  never  indebted."  The  client,  in  consequence, 
remained  in  possession  of  the  order  to  tax  the  bills  from 
the  Court  in  which  the  action  was  brought,  *  and  which  *  861 
was  a  Court  of  proper  jurisdiction  for  the  purpose.  But 
the  client,  instead  of  proceeding  with  the  taxation,  thought  it  bet- 
ter to  withdraw  his  only  remaining  plea  in  the  action,  whereupon 
this  order  was  made :  ^^  On  hearing  the  attorneys,  agents,  and 
counsel  on  both  sides,  and  by  consent,  I  do  order  that  the  defend- 
ant be  at  liberty  to  withdraw  the  plea  herein  mentioned ; "  where- 
upon the  plea  was  withdrawn,  the  necessary  consequence  of  which 
was,  that  the  plaintiff  was  entitled  to  sign  judgment  in  the  action 
of  debt.  The  judgment  was  accordingly  completed,  and  was 
final. 

Afterwards,  the  client  again  applied  to  a  Court  of  Common  Law 
for  taxation,  which  he  might  have  had  before,  and  from  which  he 
had  in  effect  receded.  The  application  was  refused  with  costs,  by 
a  Judge  at  chambers.    From  this  refusal  the  client  had  a  right  of 


(a)  19  Law  T.  29. 

(d)  10  Beav.  187. 

(ft)  13M.  &W.649. 

(€)  U  Beav.  56. 

(c)  2  C.  P.  Cooper,  213. 

1 

! 

1 

1 
1 

[ 
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appeal  to  the  fuU  Court.  Instead  of  taking  that  course,  he  pre- 
sented a  special  petition  to  tax  to  this  Gouct,  which,  at  least 
originally,  had  equal  jurisdiction  with  the  Court  of  Law  for  the 
purpose. 

Now,  the  first  question  raised  is  one  of  importance ;  namely, 
the  question  whether  the  jurisdiction  having  been  equally  in  this 
Court  and  the  Court  of  Law,  and  the  latter  having  been  first  ap- 
plied to,  this  Court  has  any  power  to  deal  with  the  matter.  I 
think  that  this  question  cannot  be  affected  by  the  ground  of  deci- 
sion at  law,  which  was,  it  is  said,  the  want  of  jurisdiction. 

But  independently  of  the  objection  as  to  jurisdiction,  and  upon 
the  assumption  that  it  does  not  bar  an  application  here,  the  next 
question  is,  whether  the  application  is  one  which  can  be  supported 
without  special  circumstances.  I  am  of  opinion  that  it  is  an  appli- 
cation which  can  only  be  supported  by  special  circum- 
*  862  stances.  *  It  is  true  that  the  letter  of  the  Act  of  Parlia- 
ment only  mentions  the  cases  of  a  verdict  having  been 
obtained,  and  of  the  execution  of  a  writ  of  inquiry,  and  that  the 
judgment  in  the  present  case  was  obtained  in  an  action  in  which 
there  has  been  no  writ  of  inquiry,  and  in  which  there  was  no  ver- 
dict. But  whatever  the  letter  of  the  statute  may  be,  I  am  of 
opinion  that  it  will  not  exceed  the  bounds  of  just  interpretation  to 
hold,  that,  according  to  its  spirit,  the  enactment  includes  this 
case,  although  there  has  been  neither  verdict  nor  writ  of  inquiry. 
There  has  been  more  than  either.  Without  special  circumstances 
there  can  be  no  taxation ;  at  least  in  my  judgment. 

Now  in  the  present  instance  there  is  no  special  circumstance, 
except  as  I  shall  mention.  And  first  as  to  the  complaint  with 
respect  to  fees  of  counsel  charged  and  not  paid.  K  no  explanation 
had  been  given,  this  would  be  a  serious  matter,  not  ending  with 
the  question  of  taxation,  but  one  which  might  have  placed  the 
professional  position  of  the  attorney  in  danger.  Here,  however, 
there  appears  to  have  been  an  absence  of  dishonesty;  it  was  under- 
stood between  the  client  and  the  attorney  that  the  attorney  was 
not  to  advance  the  money  to  pay  the  fees  to  counsel,  who,  person- 
ally acquainted  with  the  client,  had  agreed  that  the  fees  might  be 
charged  without  being  paid ;  the  understanding  was,  that  when  paid, 
they  should  be  paid  to  counsel.  Another  irregularity  is  the  inser- 
tion of  charges  for  business  not  done.  It  would  have  been  better 
if  in  this,  as  in  all  cases,  the  bill  of  costs  had  exhibited  the  trans- 
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action  as  it  reallj  was.  But  here  also  there  appears  on  the  evi- 
dence to  have  been  an  absence  of  bad  intention.  I  collect  that 
the  attorney  not  only  did  not  intend  to  make  any  improper  repre- 
sentation, but  has  not  charged  more  than  he  was  fairly  en- 
titled to  charge.  The  only  other  point  is,  as  to  *  the  alleged  *  868 
multiplication  of  charges  for  attendances ;  but  on  looking 
through  the  bills,  and  judging,  as  far  as  we  can  from  the  materials 
before  us,  of  the  history  and  nature  of  the  business  done  for  this 
client,  although  there  are  in  some  instances  several  charges  for 
attendances  in  the  course  of  the  same  day,  we  believe  that  the 
attorney  did  not  charge  too  much,  and  if  he  had,  it  is  not  dear 
that  a  mere  overcharge  can,  in  the  absence  of  fraud,  amount  to  a 
special  circumstance.  Respectfully  differing  from  the  judgment 
which  has  been  given,  I  think  that  there  should  be  no  taxation. 
If  the  petition  had  been  originally  brought  before  me,  I  should 
have  dismissed  it  with  costs. 

The  Lord  Justice  Lord  Cbanworth. — I  have  arrived  at  exactly 
the  same  result.  The  first  point  is  of  great  importance.  I  confess 
that  the  case  would  present  a  perfect  anomaly  in  our  law,  if  the 
client,  after  having  made  his  choice  of  proceeding  in  one  of  two 
tribunals  of  co-ordinate  jurisdiction,  before  which  he  is  defeated, 
were  at  liberty  to  apply  to  the  other.  On  a  mere  suggestion  that 
a  party  is  proceeding  at  law  and  equity  for  the  same  matter,  it  is 
of  course  to  stop  one  proceeding.  It  is  true  that  there  are  cases 
in  which  an  application  which  has  been  refused  in  one  Court,  may 
be  made  to  another.  But  these  are  exceptional  cases.  One  in- 
stance occurred  in  the  case  of  Q-orham  v.  The  Bishop  of  Exeter  j  (a) 
where  a  rule  was  refused  by  the  Courts  of  Queen's  Bench  and 
Common  Pleas,  and  was  granted  by  the  Exchequer,  when  I  had 
the  honour  of  being  a  Judge  of  that  Court.  It  was  the  first  Court 
which  granted  the  rule  nrn.  (i)  So  with  regard  to  the  well-known 
case  of  the  Canadian  prisoners,  upon  the  return  of  the  habeas 
corpus  the  prisoners  were  remanded  by  one  Court,  and  an 
application  was  made  to  *  another,  (c)  However,  the  writ  *  864 
of  habeas  corpus  differs  from  all  other  writs,  as  being  in 
favour  of  the  liberty  of  the  subject.    Nor  do  cases  where  ex  parte 

(a)  15  Q.  B.  52.  (&)  5  Exch.  630. 

(e)  Leonard  Watson's  Case,  9  Ad.  &  £1.  808;  Canadian  Prisoners*  Case, 
5  M.  &  W.  32. 

[  286  ] 


*  864  CASES  IN  CHANCERY. 

applications  for  an  order  are  made,  nnder  the  Imprisonment  for 
Debt  Act,  to  one  Court  after  they  have  been  refused  by  another, 
afiTord  any  analogy  to  the  present. 

K  it  had  been  necessary  to  decide  the  question,  I  believe  that  I 
should  have  come  to  the  conclusion  that  we  have  no  jurisdiction. 
It  would  make  no  difference  in  my  mind  if  the  order  of  the  Judge 
had  been  wrong,  as  it  is  contended.  The  way  to  set  it  right  was 
to  apply  to  the  full  Court.  There  is  no  principle  which  would 
give  this  Court  jurisdiction  in  such  a  case,  without  at  the  same 
time  giving  to  a  person  dissatisfied  with  the  order  of  the  Lord 
Chancellchr  a  right  to  appeal  to  a  common  law  Judge,  and  making 
Courts  of  co-ordinate  jurisdiction  appellate  tribunals  from  one 
another.  I  think  that  this  alone  would  be  a  sufficient  objection  to 
the  order.  I  go  further  than  my  learned  brother  as  to  the  effect 
of  the  judgment.  I  not  only  think  such  a  case  within  the  spirit 
of  the  Act,  but  I  doubt  whether  the  Act  meant  to  leave  any  juris- 
diction after  judgment.  I  do  not  say  that  there  is  no  remedy,  but 
I  think  there  is  none  imder  the  statute.  The  Act  says :  ^^  after  a 
verdict  shall  have  been  obtained,  or  a  writ  of  inquiry  executed ; " 
saying  nothing  about  judgment,  and  leaving  it  to  be  inferred  that 
after  judgment  no  application  could  be  made. 

Still,  if  aU  these  points  were  decided  contrary  to  the  view  which 
I  have  taken,  there  are  no  special  circumstances  in  this 
*865  case.  K  application  is  made  on  the  Aground  of  special 
circumstances,  after  the  lapse  of  the  prescribed  time,  the 
circumstances  must  be  such  as  to  afford  a  reasonable  excuse  for 
not  applying  sooner,  not  circumstances  of  which  tlie  client  could 
reasonably  have  availed  himself  before. 

I  see  another  great  objection  to  the  taxation,  which  is  this :  It 
is  a  well-known  rule  in  Courts  of  Common  Law,  that  after  an 

ft  ' 

action  has  been  brought,  and  there  is  an  application  to  tax,  the 
costs  of  taxation  are  costs  in  the  cause.  The  rule  under  the  Act, 
however,  is,  that  if  upon  taxation  more  than  one-sixth  is  struck 
off,  the  costs  would  fall  on  the  respondent.  I  think  that  a  person 
having  failed  in  a  proceeding  in  which  he  would  have  had  to  pay 
the  costs  of  taxation,  should  not  be  at  liberty  to  take  another  pro- 
ceeding by  way  of  appeal,  in  which,  if  successful  in  taxing  off 
one-sixth  of  the  costs,  he  would  throw  the  costs  of  taxation  on  his 
opponent.  I  concur  in  thinking  that  the  order  at  the  Bolls  must 
be  reversed,  and  that  the  petitioii  must  be  dismissed  with  costs. 
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The  Lord  Justice  !E[nioht  Bruce. — I  wish  to  add,  that  I  do  not 
mean  to  intimate  a  different  opinion  upon  the  effect  of  the  87th 
section  of  the  Act,  from  that  which  has  been  expressed  bj  my 
learned  brother.  I  merely  abstain  firom  giving  any  opinion  upon 
the  point. 


•In  the  Matter  of  The  ST.  GEORGE'S  STEAM  PACKET    ♦  866 
COMPANY,  and  of  The  JOINT-STOCK  COMPANIES 
WINDING-UP  ACTS,  1848  and  1849. 

HAMER'S  DEVISEES'  CASE. 

1862.    May  SI.    Jn&e  1.    Before  the  Lord  Chancellor  Lord  St.  Lbokabdb. 

A  testator  deyised  and  bequeathed  iH  his  real  and  personal  estate,  the  latter 
consisting  of,  among  otiier  things,  shares  in  a  joint-stock  company,  to  his 
widow  for  life,  and  after  her  death,  to  his  daughter  absolntelj ;  and  he  ap- 
pointed them  executrixes.  The  widow  and  daughter,  as  executrixes,  receiTod 
the  diyidends  on  the  shares  for  several  years.  After  the  death  of  the  widow, 
the  company  was  wound  up  under  the  Winding-up  Acts:  Held^  that  the 
daughter  was  rightly  placed  on  the  list  of  contributories  in  respect  of  her 
being  devisee.' 

Hie  Act  Z  &  4t  Will.  4,  e.  104,  charges  the  real  estate  of  any  person  dying 
seised  of  such  estate,  not  only  with  his  debts  of  every  description  actually 
due  at  his  death,  but  also  with  all  liabilities  which  may  result  out  of  obligations 
entered  into  by  him  during  his  life.' 

Tms  was  an  appeal  motion  on  behalf  of  tiiie  official  manager  of 
Uie  above  company,  from  an  order  of  the  Yice-Chancellor  Knight 
Bbuce,  oyerruUng  the  judgment  of  the  Master,  and  holding  that 
the  devisees  of  a  deceased  member  ought  not,  in  that  capacilj,  to 
have  been  placed  on  the  list  of  contributories. 

James  Hamer,  a  shareholder  in  the  above  company,  devised 
and  bequeathed  his  real  and  personal  estate,  the  latter  including 
twenty-five  shares  in  the  company,  to  his  wife  for  life,  and  after 
her  death  to  his  daughter  Everalda,  the  wife  of  Joshua  Bawdon, 

^  See  ExparU  Blakeley^s  Ex^rs,  3  M'N.  &  G.  726;  2  Lindley  Partn.  (£ng. 
ed.  1860)  1095,  1096;  Houldsworth  v.  Evans,  L.  R.  8  H.  L.  263;  Tur- 
qoand  v.  Kirby,  L.  R.  4  Eq.  123 ;  In  re  Agriculturalist  Cattle  Ins.  Co.,  L.  R.  6 
Ch.  Ap.  725. 

'  8ee  Roddam  v.  Moriey,  1  De  6.  ft.  J.  1 ;  Kimberly  v.  Jenris,  22  Beav.  1. 
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absolutely,  and  he  appointed  fais  ¥rife  and  daughter  his  executrixes. 
After  the  death  of  the  testator,  Everalda  Rawdon  received  the 
first  dividend  in  1839,  and  paid  it  to  her  mother,  who  received 
the  dividends  until  1841,  after  which  the  company  paid  no  more 
dividends.  The  names  of  the  testator's  widow  and  daughter 
Everalda  Bawdon  were  entered  in  the  company's  books  as  execu- 
trixes only.  The  widow  died  in  April,  1860.  An  order  having 
been  made  for  the  winding  up  of  the  company,  the  Master, 

*  867    on  the  6th  June,  1860,  directed  a  call  ♦  of  lOOZ.  per  share 

on  each  of  the  twenty-five  shares  to  be  made  upon  Joshua 
and  Everalda  Rawdon,  and  such  call  was  made  payable  out  of  the 
personal  estate  of  James  Hamer.  Joshua  and  Everalda  Rawdon 
appealed  from  that  decision,  which  was  affirmed  by  the  Vice- 
chancellor  Knight  Bruce  on  the  4th  July,  1860.  A  further  call 
of  36/.  per  share  was  made  upon  Joshua  and-  Everalda  Rawdon, 
but  only,  as  in  the  former  instance,  in  their  representative  char- 
acter. It  appearing  that  there  were  not  any  personal  assets  of 
James  Hamer  in  their  hands,  the  official  manager  sought  to  place 
them  on  the  list  of  contributories,  in  respect  of  Everalda  Rawdon 
being  the  devisee  of  James  Hamer.  It  was  admitted  that  the 
debts  in  respect  of  which  the  devised  estates  were  sought  to  be 
afiected  were  incurred  after  the  death  of  the  testator.  The  Master 
being  of  opinion  that  the  testator's  real  estate  at  his  death  was, 
under  the  Act  8  4  4  Will.  4,  c.  104,  contingently  liable  to  debts 
which  might  be  incurred  during  the  term  for  which  the  partnership 
was  formed,  held  that  Joshua  Rawdon  and  Everalda  his  wife,  in 
respect  of  her  being  devisee,  ought  to  be  included  in  the  list  of 
contributories.  On  appeal  by  Joshua  Rawdon  and  Everalda  his 
wife  to  the  Vice-Chancellor  Knight  Bruce,  on  the  1st  April,  1851, 
his  Honor  reversed  the  Master's  decision,  and  excluded  the  names 
of  Joshua  Rawdon  and  Everalda  his  wife  from  the  list  of  con- 
tributories, in  respect  of  Everalda  Rawdon  being  devisee.  The 
case  is  fully  reported  in  the  third  volume  of  Messrs.  De  6ex  & 
Smale's  Reports,  p.  279,  both  on  the  point  as  to  whether  the  call 
was  rightly  made  on  Joshua  Rawdon  and  Everalda  his  wife  in  their 
representative  character,  as  also  on  the  point  which  alone  forms 
the  subject  of  the  present  appeal.  It  will  be  sufficient  for  the 
purposes  of  this  report  to  state,  that  the  deed  of  partnership  pro- 
vided for  its  continuance  for  ninety-nine  years,  and  that  the 

*  868    property  of  the  company  should  *  be  deemed  personal  estate ; 
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and  that,  by  the  20th  clause  it  was  provided,  that  before,  the 
executor,  administrator,  or  legatee  of  a  deceased  proprietor  should 
transfer  any  share  vested  in  him  in  such  capacity,  or  should  become 
a  proprietor  in  respect  of  such  shares,  or  receive  any  dividends  in 
respect  of  the  same,  he  should  leave  for  inspection,  at  the  office  of 
the  company  in  Liverpool,  the  probate  of  the  will  or  the  letters  of 
administration  under  which  he  claimed  to  be  entitled  to  the  shares ; 
and  that,  by  the  21st  clause  it  was  provided,  that  every  person 
who,  being  the  husband  of  any  female  proprietor,  or  the  executor, 
administrator,  or  legatee  of  any  deceased  proprietor,  should  not, 
at  the  time  of  any  shares  vesting  in  him  in  such  capacity,  be  a 
recognized  proprietor  in  the  company  in  respect  of  any  other 
shares  in  the  capital,  should,  as  to  all  duties,  obligations,  claims, 
and  demands  upon  or  against  him  in  respect  of  such  shares,  be 
considered  a  proprietor  from  the  time  of  the  shares  becoming 
vested  in  him  as  aforesaid. 

Mr.  Bacon,  Mr.  RoU,  and  Mr.  J.  V.  Prior,  in  support  of  the 
appeal.  —  We  submit  that  inasmuch  as  the  personal  estate  of 
the  testator,  which  was  the  primary  fund  for  the  discharge  of  his 
debts,  is  exhausted,  the  real  estates  devised  are  liable  to  make 
good  his  liabilities.  It  is  clearly  established  by  the  authority  of 
Bermingham  v.  Burke,  (a)  that  where  a  covenant  into  which  a 
party  has  entered  is  broken  after  his  death,  his  personal  estate 
remains  liable.  By  the  Act  3  &  4  Will.  4,  c.  104,  real  estate  is 
made  assets,  and  as  such  equally  liable  as  personal  estate  for 
debts ;  and  the  word  "  debts "  involves  the  consequences  of  a 
breach  of  covenant,  so  that  damages  recovered  after  a  tes- 
tator's death  in  an  action  of  covenant  *  constitute  a  debt  *  369 
payable  out  of  his  real  estate.    Mor%e  v.  Tucker.  (V) 

Mr.  Bethell,  Mr.  Malins,  and  Mr.  S.  Eumphreya,  in  support  of 
the  decision  of  the  Yice-Ghancellor.  —  It  being  admitted  that  the 
executrixes  received  dividends,  it  must  be  assumed  that  according 
to  the  provisions  of  the  deed  the  directors  of  the  company  treated 
and  accepted  the  executrixes  as  proprietors ;  it  would  be  most  in- 
equitable, therefore,  to  admit  the  assertion  of  such  rights  as  are 
now  claimed  by  the  official  manager  against  the  devisee,  who  in 

(a)  2  Jones  &  Lat.  699.  (h)  5  Hare,  79. 
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that  character  has  never  participated  in  the  profits  of  the  company. 
In  the  present  case  there  was  in  fact  no  debt  to  which  the  estate 
of  the  testator  was  liable  at  the  date  of  his  death,  under  the  Act 
3  Will.  &  M.  c.  14.  Wilson  v.  Knvbley.  (a)  It  has  also  been  de- 
cided, under  the  subsequent  Statutes  of  1  Will.  4,  c.  47,  and  8 
&  4  Will.  4,  c.  104,  that  devisees  are  not  liable  at  law  in  respect 
of  any  debts  which  become  payable  by  reason  of  any  breaches  sub- 
sequent to  the  death  of  the  devisor.  Farley  v.  Briant.  (6)  The 
validity  of  our  contention  may  be  tested  by  the  fact,  that  such  a 
contingent  liability  could  never  have  been  given  in  evidence  by  an 
executor  in  support  of  a  plea  of  plene  administravit  to  an  action 
by  a  simple  contract  creditor;  nor  could  this  company  have 
brought  in  a  claim  in  respect  of  such  a  contingent  liability  under 
a  decree  for  the  administration  of  the  testator's  estate ;  nor  could 
devisees  have  insisted  on  suspending  the  distribution  of  the  per- 
sonal estate,  on  the  ground  of  such  an  impending  liability  as  tlie 
present;  nor,  imder  the  bankrupt  law,  could  such  a  contingent 
liability  be  proved.     The  South  Staffordshire  Railway  Com- 

♦  870   party  ^.  Bumside.  (c)     The  cases  of  Morse  *  v.  Tucker  (d) 

and  Bermingham  v.  Burke  (e)  are  not  applicable  to  the 
present,  because  in  those  cases  the  debts  were  expressly  charged 
by  the  will ;  in  the  present,  however,  it  is  a .  statutable  charge,  the 
Act  prescribing  a  remedy  and  defining  the  mode  of  procedure, 
which  has  received  an  interpretation  that  excludes  contingent  lia- 
bilities. The  fallacy  lies  in  attributing  to  contingent  liabilities 
the  same  meaning  as  the  word  "  debts,"  which,  although  a  conse- 
quence of  obligation,  do  not  necessarily  result  from  every  obliga- 
tion. There  is  no  authority  for  the  enlarged  construction  here 
sought  to  be  placed  on  the  Act  3  &  4  Will.  4,  c.  104,  but  the 
plain  meaning  of  the  enactment  is  such  as  leads  to  a  restricted 
construction ;  for  by  the  Act  only  the  same  remedies  are  given 
with  respect  to  lands  not  charged  with  the  payment  of  debts  as 
existed  before  against  heirs  or  devisees,  "  at  the  suit  of  creditors 
by  specialty,  in  which  the  heirs  were  bound  ; "  but  in  the  present 
case  the  heirs  of  the  parties  to  the  deed  were  not  bound.  The 
object  of  the  Winding-up  Acts  was  not  to  increase  liability,  but 
simply  to  effect  an  equitable  contribution  between  all  parties  liable 

(a)  7  East,  128.  (d)  6  Hare,  79. 

\h)  8  A.  &  E.  839.  (e)  2  Jones  &  Lat.  699. 

(c)  6  Exch.  129. 
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as  inter  %€.  It  is  quite  clear  that  until  the  personal  estate  of  a 
deceased  member  is  proved  to  be  exhausted,  the*  real  estate  cannot 
be  affected. 

Mr.  Bctcon^  in  reply.  —  It  is  a  most  imreasonable  construction, 
which  would  make  the  word  'Mebts."  in  Uie  statute  have  a  more 
restricted  sense  than  the  words  have  received  in  a  will.  Doyhf? 
Case,  (a)  under  which  the  Master  acted  as  to  this  company,  clearly 
shows  that  the  mere  receipt  of  dividends  by  executors  will  not 
render  them  liable  to  be  placed  on  the  list  of  contribu- 
tories  otherwise  than  in  their  *  representative  characters ;  *  371 
in  this  case  the  personal  estate  of  the  testator  is  confessedly 
exhausted. 

June  1. 

The  Lord  Chancellor.  —  The  official  manager  here  seeks  to 
charge  the  real  estate  of  a  testator  in  the  hands  of  his  devisees^ 
after  the  lapse  of  several  years,  with  the  liability  to  make  good 
certain  losses  which  have  been  sustained  by  the  company  since 
the  death  of  the  testator.  It  may  undoubtedly  be*  very  hard  to 
compel  devisees  under  the  circumstances  of  this  case  to  satisfy 
these  losses ;  but  if  the  testator's  real  estate  is  legally  liable,  this 
Court  cannot  do  otherwise  than  give  effect  to  such  liability.  It 
appears  that  the  executrixes  as  such  received  the  dividends  upon 
the  shares,  from  the  time  of  the  testator's  death  until  the  insol- 
vency of  the  company ;  and  it  has  been  contended,  that  by  the 
provisions  of  the  deed  the  executrixes  thus  became  the  proprietors 
of  the  shares  ;  it  has,  however,  been  decided  in  Dot/les^  Case^  (6) 
that  the  mere  re^ipt  of  dividends  by  executors,  in  their  represent- 
ative character,  does  not  saddle  them  with  any  personal  liability ; 
and  although  this  point  may  not  be  altogether  free  from  doubt,  I 
have  no  desire  to  disturb  that  decision. 

The  question  before  me  must  be  determined  by  reference  to  the 
deed  under  which  the  company  was  constituted.  By  the  provisions 
of  that  deed,  though  the  contract  of  each  member  was  under  seal, 
yet  the  covenant  was  only  a  specialty  debt  where  the  heir  was  not 
bound,  and  consequently  the  real  estate  of  a  deceased  member  was 
not  thereby  affected ;  whether  under  such  circumstances  the  dev- 
isees could  have  taken  any,  and  what  steps,  for  the  relief  of  the 

(a)  2  H.  &  T.  221.  (b)  2  H.  &  T.  221. 
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• 

real  estate,  I  am  not  called  upon  to  say,  but  it  is  clear  that 

♦  872    no  such  application  ♦  was  made :   unless,  therefore,  such 

real  estate  is  rendered  liable  by  the  Act  3  &  4  Will.  4,  c. 
104,  the  claim  of  the  official  manager  in  the  present  case  against 
the  devisees  cannot  be  sustained.  The  Statutes  of  Will.  &  M.  and 
1  Will.  4,  which  have  been  referred  to  during  the  argument,  do 
not  appear  to  me  to  bear  on  the  point,  the  question  before  me  being 
simply  whether  the  claim  is  within  the  provisions  of  3  &  4  Will. 
4,  c.  104.  That  statute  is  soi^ewhat  ambiguously  framed;  but 
its  true  construction,  in  my  opinion,  is  such  as  to  comprehend 
debts  of  every  description,  as  charges  on  real  estate,  whether  so 
charged  by  will  or  not.  Undoubtedly  there  is  that  expression  in 
the  enacting  part  of  that  Act,  which  might  be  susceptible  of  tlie 
restricted  construction  sought  to  be  put  upon  it  by  the  counsel  for 
the  respondents ;  but  I  think  that  such  a  construction  is  entirely 
displaced  by  the  proviso  which  has  not  been  referred  to,  "  that  in 
the  administration  of  assets  by  Courts  of  Equity,  under  and  by 
virtue  of  this  Act,  all  creditors  by  specialty,  in  which  the  heirs  are 
bound,  shall  be  paid  the  full  amount  of  the  debts  due  to  them, 
before  any  of  the  creditors  by  simple  contract  or  by  specialty,  in 
which  the  heirs  are  not  bound,  shall  be  paid  any  part  of  their  de- 
mands." Thus,  therefore,  the  Act,  in  establishing  a  priority  of 
payment  in  favour  of  creditors  by  specialty  in  which  the  heirs  are 
bound,  before  the  payment  of  specialty  or  simple  contract  debts 
where  the  heirs  are  not  bound,  necessarily  recognizes  the  payment 
of  such  specialty  and  simple  contract  debts  out  of  the  real  estate, 
which  was  not  previously  subject  to  the  satisfaction  of  such  debts. 
It  is  also  to  be  observed,  that  the  Act  is  not  applicable  to  cases 
where  there  has  been  a  devise  charged  with  or  subject  to  the  pay- 
ment of  debts ;  and  the  question  then  arises,  for  what  purpose  was 

the  Act  passed.     In  my  opinion,  the  object  of  the  legisla- 

*  878    ture,  a^nd  of  the  Act,  was  to  create  a  charge  *  of  debts  on 

real  estate  where  no  such  charge  had  been  made  by  will ; 
and  I  do  not  think  that  such  charge  was  intended  to  be  restricted 
only  to  those  debts  by  specialty  where  the  heirs  were  bound.  Now, 
it  having  been  decided  that  when  a  testator  has  charged  his  real 
estate  with  the  payment  of  debts  generally,  future  debts  arising 
out  of  a  previous  liability  are  included,  and  the  object  of  the  Act 
being  to  supply  the  omission  of  an  express  charge  by  a  testator, 
the  present  claim,  supported  as  it  is  by  the  cases  of  Morse  v. 
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Tucker  (a)  and  Bermingham  v.  Burke^  (6)  appears  to  me  to  fall 
within  the  operation  of  that  statute.  That  being  so,  and  there 
being  nothing  either  in  the  deed  of  settlement  or  in  the  conduct  of 
the  parties  inconsistent  with  the  claim  of  the  official  manager,  I 
am  clearly  of  opinion  that  such  claim  must  be  allowed. 

It  was  argued  that  the  real  estate  could  only  be  reached  in  the 
same  way  as  if  the  claim  were  preferred  in  an  administration  suit, 
and  that  too  not  before  the  personal  estate  had  been  exhausted ; 
but  I  have  nothing  to  do  with  that  question.  The  question  before 
me  is  simply  whether  these  devisees,  as  such,  are  liable  in  any  event 
to  be  placed  on  the  list  of  contributories ;  and  being  of  opinion 
that  they  are  so  liable,  and  that  they  were  rightly  placed  on  the 
list  of  contributories  by  the  Master,  the  judgment  of  the  Vice- 
ChanceUor  must  be  overruled. 


•In  the  Matter    of    The    RUGBY,    WARWICK,  AND    ♦874 
WORCESTER    RAILWAY   COMPANY,  and  of   The 
JOINT-STOCK    COMPANIES   WINDING-UP   ACTS,   1848 
^d  1849. 

PREECE  AND  EVANS'S  CASE. 

1852.    July  7.    Before  the  Lord  Chancellor  Lord  St.  Leonards. 

The  sabflcribers^  agreement  of  an  intended  railway  company  provided  that  the 
committee  of  management  might  dissolve  and  wind  up  the  affairs  of  l^e  com- 
pany at  any  time  before  the  Act  of  Incorporation  was  obtained ;  under  these 
powers  the  committee  of  management  dissolved  the  company,  and  proposed 
to  return  to  each  scrip-holder  a  certain  amount  of  the  deposit.  Before  such 
amount  was  received  by  any  scrip-holder,  he  had  to '  sign  an  assent  to  the 
cancellation  of  his  scrip,  and  he  became  entitled  to  receive  such  further  sum 
as  the  committee  of  management  might  declare  payable  alter  a  final  settlement 
of  all  claims  upon  the  company.  The  company  being  subsequently  wound  up 
under  the  Winding-up  Acts,  a  list  of  contributories,  divided  into  several 
classes,  was  settled,  and  a  call  was  made  for  the  costs  incurred  in  the  winding 
up :  Hdd^  that  the  Master  was  not  justified  in  making  the  call  exclasively  on 
that  class  of  l^e  contributories  which  included  those  scrip-holders  who  had 
received  back  part  of  the  deposit,  but  that  such  class  being  entitled  to  par- 


(a)  5  Hare,  79.  (6)  2  Jones  &  Lat.  699. 
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ticipate  in  any  further  sum  which  might  be  declared  payable,  was  liable, 
pari  passu,  with  all  the  other  contributories,  to  the  call  made  to  discharge 
the  expenses  incidental  to  the  winding  up.' 

This  was  the  renewal  of  a  motion  which  had  been  refused  by 
the  Vice-Chancellor  Knight  Bruce  on  the  Ist  May,  1852,  on  be- 
half of  Messrs.  Preece  &  Evans,  to  discharge  an  order  of  the 
Master,  whereby  they  were  included  in  Class  No.  6  of  the  list  of 
contributories  of  the  above  company,  and  ordered  to  pay  a  call 
of  4«.  per  share  under  the  following  circumstances  :  The  Rugby, 
Warwick,  and  Worcester  Railway  was  projected  in  1845,  but  early 
in  1846  the  scheme  became  abortive.  The  subscribers'  agreement 
provided,  that "  the  dejx)sit  of  two  guineas  per  share  should  be  paid 
by  each  subscriber  at  the  time  of  subscribing ;  but  no  further  de- 
posit or  sum  shall  be  called  for  on  account  of  expenses  or  other- 
wise, unless  or  until  the  proposed  Act  or  Acts  of  Parliament  shall 
be  obtained,  except  only  to  the  extent  agreed  by  the  standing 

order." 
♦  875       *  The  deed  also  contained  a  proviso,  "  that  the  directors 

or  committee  of  management  should  have  full  power  at  any 
time  before  any  Act  should  be  obtained,  and  of  the  sole  authority 
in  their  sole  discretion,  to  dissolve  the  company  by  a  resolution 
for  that  purpose  by  the  directors,  and  to  wind  up  or  adjust  the 
business  transactions,  liabilities,  and  affairs  of  or  connected  with 
the  undertaking,  and  generally,  and  for  the  purposes  of  the  under- 
taking, and  also  for  the  purpose  of  determining  the  same  and  wind- 
ing up  the  affairs  thereof,  to  represent  and  be  competent  to  act  on 
behalf  of,  and  to  bind  all  the  subscribers  thereto." 

In  June,  1846,  the  directors  announced  that  they  would  return 
155.  a  share  to  the  holders  of  scrip,  upon  their  agreeing  to  the 
cancellation  of  their  shares  in  the  following  form :  "  I,  A.  B.,  be- 
ing entitled  to •  shares  in  the  Rugby,  Warwick,  and  Worcester 

Railway  Company,  the  scrip  of  which  is  herewith  sent,  hereby  as- 
sent to  the  cancellation  of  the  said  shares,  and  to  receive  back  the 
sum  of  168.  on  each  of  such  shares,  and  such  further  sum  as  the 
committee  of  management  shall  declare  payable  after  the  final  set- 
tlement of  all  claims  upon  the  company  and  directors,  in  full  of  all 
my  share  and  interest  in  the  said  undertaking." 

^  See  2  Lindley  Partn.  (Eng  ed.  1860)  113S,  1189;  Greenwood's  Case,  3 
De  G.,  M.  &  G.  459 ;  Ga/s  Case,  1  De  G.,  M.  &  G.  347 ;  5  De  G.  &  S.  122 ; 
Ex  parte  Woolmer,  post,  665. 
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The  sam  of  21.  28.  had  been  paid  upon  allotment  of  the  shares. 
On  27th  July,  1846,  the  company  was  formally  dissolved  by  the 
directors,  in  pursuance  of  the  powers  of  the  subscribers'  agree- 
ment. On  the  1st  June,  1849,  the  order  for  winding  up  the 
affairs  of  the  company  was  made.  The  following  list  of  contrib- 
utories  was  carried  in  by  the  official  manager  before  the  Master, 
and  was  arranged  under  eleven  different  classes :  Glass  No.  1,  List 
of  contributories,  being  shareholders,  who  have  paid  deposit 
and  signed  deeds.  Class  No.  2,  List  of  *  contributories,  be-  *  376 
ing  shareholders,  who  have  paid  deposit  and  not  signed  deeds. 
Class  No.  3,  List  of  allottees  who  have  applied  for  shares,  and  to 
whom  they  have  been  allotted,  but  who  have  neither  paid  deposit 
nor  signed  deeds.  This  last  class  was  disallowed  by  the  Master, 
and  therefore  Glasses  Nos.  1  and  2  contained  the  entire  of  the 
original  members  of  or  subscribers  to  the  company.  Glass  No.  4, 
Original  allottees  who  had  not  parted  with  shares,  and  delivered 
them  up  on  receiving  15^.  per  share  from  the  directors.  Glass 
No.  5,  Original  allottees,  who  had  not  signed,  but  who  have  re- 
ceived the  15«.  Glass  No.  6,  Transferees  of  shares,  for  which 
tiie  original  allottees  have  signed  the  deed.  Glass  No.  7,  Trans- 
ferees of  shares,  for  which  the  original  allottees  have  not  signed 
the  deed.  Glass  No.  8,  Persons  who  have  signed  the  deed,  and 
not  received  back  the  15«.  Glass  No.  9,  Persons  who  had  not 
signed  the  deed,  nor  received  back  the  16«.  Glass  No.  10,  Pro- 
visional directors  who  have  signed  the  deed,  and  who  paid  the 
deposit.  Glass  No.  11,  Provisional  directors,  who  have  neither 
signed  the  deed  nor  paid  the  deposit. 

The  Master  had  ordered  that  a  call  of  4^.  per  share  should  be 
made  upon  all  contributories  in  lists  or  classes  4  and  6,  being 
the  contributories  to  whom  15«.  per  share  were  paid  or  returned, 
and  all  such  other  contributories  in  lists  or  classes  of  contrib- 
ntories  numbered  1  and  2,  as  were  not  included  in  lists  or  classes 
4  and  6,  who  had  neither  transferred  their  shares,  njDr  received  nor 
been  paid  158.  per  share ;  and  it  was  ordered  that  each  of  such 
contributories,  before  the  28th  April,  1851,  should  pay  to  the  offi- 
cial manager  is.  per  share  on  the  balance,  if  any,  which  should  be 
due  from  him,  after  debiting  his  account  in  the  company's  books 
with  such  call. 

*  No  debts  had  been  proved  against  the  company,  but  the  *  377 
claims  of  creditors  were  allowed  as  claims  only  by  the  Mas- 
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ter.  No  costs  had  been  taxed  or  ascertained,  but  the  Master,  con- 
sidering that  the  call  to  be  made  should  be  confined  to  the  discharge 
of  the  necessary  expenses  of  the  winding  up  of  the  company,  came 
to  the  conclusion  that  2000L  would  be  required  for  that  purpose, 
and  on  the  28th  March,  1851,  sanctioned  the  call  in  the  terms 
above  set  forth. 

The  following  was  the  form  of  the  account,  as  abstracted  from 
the  ledger,  forwarded  to  each  contributory  who  had  received  15«. 
per  share :  — 

A,  B,,  Contributory  for  20  Shares,  signed  Deed  No.  4. 

Dr.  £  s.  d.  Or.                                      £  8.  d. 

To  scrip  issued,  20  shares,  Kq  n  n  ^^  deposit  paid    ...    42  0  0 

at  2/.  2«.  per  share     .     .  )   "^  "  ^  By  directors,  distribution  ) 

To  cash,  16*.  per  share ...  16  0  0          of  16* J 16  0  0 


£67    0    0  £57    0    0 


1861,  March  28.    To  Master's  first  call  on  20  Shares,  at  4f .  per  Shara,  £4. 

The  following  was  the  form  to  those  that  had  not  received  15«. 
per  share :  — 

A,  B.,  Contributoiy  for  20  Shares,  signed  Deed  Ko.  1. 

Dr.                                           £  a.  d.  Or.  £  s.  d. 

To  scrip  issued,  20  shares,  )  jo  a  n  ^7  deposit  paid      ...  42  0  0 

at  2/.  28,  per  share     .     .  )  By  directors,  distribution  |    ,.  ^  ^ 

To  Master's  first  call  of  4*.  j    .  q  q  of  lbs.  per  share    .     .  P^  "  " 

per  share ) 

Balance 11  0  0 


£67    0    0  £57    0    0 


*  378  *  The  Vice-Chancellor  was  of  opinion  that  the  Master 
had  jurisdiction  to  make  the  order,  and  had  exercised  a 
right  discretion  in  making  the  call  exclusively  on  those  classes  of 
persons  who  had  received  back  part  of  their  deposit,  and  he  re- 
fused the  motion  with  costs.     From  that  decision  Messrs.  Preece 

•  

&  Evans  now  appealed  to  the  Lord  Chancellor. 

Mr.  Rusnell^  Mr.  Winatanleyy  and  Mr.  Field^  in  support  of  the 
appeal.  —  The  call  is  not  for  a  definite  sum,  and  is  in  substance 
a  call  upon  those  scrip-holders  who  have  received  the  16«.  per  share ; 
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bnt  they  have  nothing  to  do  with  the  company,  which  was  formally 
dissolved  by  the  directors  under  the  powers  of  the  deed.  We  sub- 
mit that,  by  the  88d  section  of  the  Act  11  &  12  Vict.  c.  45,  the 
official  manager  has  power  to  make  calls  only  on  those  who  are,  at 
law  or  in  equity,  liable  to  pay  such  calls.  It  is  clearly  established 
that  there  is  no  legal  liability  in  such  a  case  as  the  present,  and  it 
is  for  the  ofl5cial  manager  to  show  on  what  principle  of  equity  such 
a  liability  as  he  has  imposed  can  attach.  No  debt  has  been  proved ; 
there  may  have  been  a  computation  of  the  losses  sustained  by  the 
contributories  in  the  matter  of  this  winding  up  ;  but,  in  order  to 
justify  the  making  of  a  call,  there  must  be  shown  to  be  a  substan- 
tial purpose  for  which  such  call  is  made.    Ex  parte  Hunter,  (a) 

Mr,  Swanston  and  Mr.  Daniel^  for  the  ofBcial  manager,  in  sup- 
port of  the  Vice-Chancellor's  decision.  —  In  Oay^s  Case,  (6)  a 
prospective  order  for  costs  was  made,  and  that  case  was 
affirmed  on  appeal  to  the  Lords  *  Justices.  It  cannot  be  *  879 
maintained  that  these  appellants  had  unconditionally  retired 
from  the  company,  or  that  it  was  absolutely  dissolved,  as  the  right 
to  participate  in  any  surplus  assets  of  the  company  that  might  be 
realized  was  specially  reserved,  and  havii^  these  rights  they  are 
justly  liable  to  contribute  towards  the  expenses  of  realizing  such 
surplus. 

[The  Lord  Chancellor.  —  There  is  nothing  to  show  that  these 
parties  have  received  more  than  they  were  entitled  to.  If  the 
directors  were  justified  in  paying  the  15«.,  I  can  see  no  equity  to 
get  it  back.  There  is  no  power  under  the  Winding-up  Acts  to 
mido  what  the  directors  have  done.  As  between  the  appellants 
and  the  rest  of  the  company  there  was  no  liability ;  they  had  a 
contingent  interest,  and  in  respect  of  that  they  might  have  been 
placed  on  the  list  to  receive,  but  that  circumstance  could  confer 
no  authority  on  the  official  manager  to  claim  back  the  158.  as  a 
sum  for  which  they  were  to  account.  A  very  serious  question 
might  have  arisen  if  more  than  21.  28.  had  been  expended,  as  then 
every  individual  liability  would  have  had  to  be  investigated.] 

In  order  to  have  made  the  proposal  of  the  directors  binding  on 
the  members  of  the   company  generally,   it  should  have  been 

(a)  1  Sim.  N.  S.  435. 

(6)  5  De  6.  &  S.  122 ;  S.  C,  1  De  G.,  M.  &  G.  847. 
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assented  to  by  all  the  members.  The  Master  has  correctly  pro- 
ceeded on  the  groimd  that  certain  classes  of  contributories  have 
received  more  out  of  the  assets  of  the  company  than  the  other 
classes ;  and  we  submit  that  those  who  have  received  more  than 
they  were  entitled  to,  ought  to  disgorge,  under  the  analogous 
equity  of  compelling  legatees  to  refund. 

*  880       Mr.  Mitssell,  in  reply.  —  *  O-at/^s   Case  (a)   is  in   our 

favour,  for  there  the  party  had  executed  the  deed,  and  was 
bound  by  the  covenants;  but  in  the  present  case  there  are  no 
mutual  rights  or  obligations  between  the  appellants,  who  have  not 
executed  the  deed,  and  the  other  scrip-holders  who  did  not  avail 
themselves  of  the  offer  of  the  directors,  and  there  is  no  reason  or 
ground  for  the  assertion  that  all  the  members  must  have  concurred 
in  the  acceptance  of  the  offer  to  make  it  availing. 

The  Lord  Chancellor.  —  The  law  has  been  much  altered  since 
this  case  was  first  decided,  so  that  the  Master  may  well  have  de- 
cided as  he  did,  with  reference  to  the  then  existing  state  of  author- 
ities, in.  placing  the  appellants  on  the  list  of  contributories. 

The  appellants  are  buyers  of  scrip  shares,  and  the  persons  from 
whom  they  were  bought  were  subscribers ;  buying  those  shares 
they  must  be  considered  as  bound  by  the  provisions  of  the  instru- 
ment regulating  the  formation  of  the  company,  and  that  particu- 
larly provides  that  each  party  should  pay  22.  2s.,  and  should  not 
be  under  any  further  liability  for  calls  until  the  proposed  Act  of 
Parliament  should  be  obtained.  There  is  also  an  express  provi- 
sion tliat  the  directors,  in  the  event  of  the  failure  of  the  scheme, 
should  be  empowered  to  dissolve  the  company  and  wind  up  its 
affairs  before  the  Act  should  be  obtained.  The  company  having 
failed  to  obtain  its  Act,  the  directors  issued  a  circular  to  the  effect 
that  they  would  return  15s.  a  share,  and  the  scrip-holders  had  to 
sign  a  paper  assenting  to  the  cancellation  of  their  scrip  on  receiv- 
ing back  the  158.  and  such  further  sum  as  might  be  forth- 

♦  381    coming.      Then    *  the    secretary  issued   the    certificates, 

which  the  persons  who  had  accepted  the  proposed  payment 
were  obliged  to  sign.  The  appellants  accepted  the  sum  proffered, 
and  there  can  be  no  doubt  that  the  act  done  was  such  as  to  be 
within  the  powers  of  and  binding  on  all  parties.     The  effect  of 

(a)  5  De  G.  &  S.  122 ;  S.  C,  1  De  G.,  M.  &  G.  347. 
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snch  a  dealing  was  to  exclude  the  scrip-holders  who  signed  the 
certificate  from  all  interference  in  the  affairs  of  the  company ; 
thej  were  entitled  only  to  whatever  the  committee  of  management 
might  declare  payable  after  the  final  settlement  of  all  claims  upon 
the  company  and  directors,  but  in  that  respect  they  had  no  power 
to  interfere  m '  the  administration  of  the  affairs ;  they  had  aban- 
doned their  general  right  to  have  regular  accounts  taken.  If  the 
matter  had  remained  in  that  state,  no  question  could  have  arisen 
between  the  appellants  and  the  company ;  whether  creditors  could 
have  come  upon  the  whole  body  of  scrip-holders  would  have  de- 
pended on  different  circumstances,  as,  for  instance,  whether  the 
conduct  of  each  individual  scrip-holder  had  amounted  to  a  con- 
tract ;  but  on  this  I  give  no  opinion.  UpjUVs  Case  (a)  was  no 
longer  a  binding  authority,  as  the  House  of  Lords  has  decided  in 
the  subsequent  case  of  Bright  v.  Button^  (5)  which  was  a  much 
stronger  case,  for  there  there  had  been  an  acceptance  of  shares 
and  payment  of  deposit,  and  it  was  held  that  these  facts  did  not 
constitute  a  liability  to  creditors. 

Then,  with  respect  to  the  Winding-up  Acts.  It  is  to  be  ob- 
served, that  though  the  last  of  these  Acts  includes  the  case  of 
abortive  companies,  it  creates  no  new  legal  or  equitable  liability. 
Unhappily,  however,  the  operation  of  these  Acts  has  led  to  a  vast 
expenditure,  which  must  fall  on  the  persons  bound  in  any  manner 
to  contribute.  These  costs  have  been  incurred  in  the 
*  winding  up  of  this  company.  The  question,  then,  being  *  882 
whether  the  appellants  are  liable  to  contribute  to  these 
costs,  I  am  of  opinion  that  they  are  so  liable  because  they  have 
reserved  to  themselves  a  right  to  receive  a  further  sum  from 
the  directors,  and  these  costs  have  been  incurred  in  obtaining  the 
assets  in  which,  if  recovered,  these  appellants  would  be  entitled  to 
participate.  So  far,  then,  I  think  they  were  properly  placed  on 
the  list  of  contributories.  In  the  present  instance,  however,  the 
Master  has  decided,  and  that  decision  has  been  affirmed  by  the 
Vice-Chancellor,  that  the  api)ellants  are  not  only  contributories 
generally,  but  exclusively,  in  respect  of  the  15«.  which  they  have 
received  out  of  the  assets,  and  that  they  must  pay  that  sum  before 
any  other  scrip-holder  who  has  not  received  that  sum  can  be  called 
upon  to  pay  any  thing.  I  am  of  opinion  that  the  official  manager, 
as  representing  the  general  body  of  the  company,  had  not  the 

(a)  2  H.  L.  Cas.  674.  (p)  3  H.  L.  Caa.  341. 
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slightest  right  to  call  upon  anj  of  those  members  who  had  ac- 
cepted the  15s,  to  refund  that  sum.  There  was  clearly  no  such 
right  at  law,  nor  is  there  any  in  equity. 

The  case  of  legatees  being  called  on  to  refund  in  certain  cir- 
cumstances is  not  analogous,  because  they  are  paid  by  a  trustee, 
only  on  the  assumption  that  there  exist  no  paramount  claims  of 
creditors  ;  but  here  the  directors  of  the  company  having  the  power 
to  dissolve  the  company,  and  to  wind  up  its  affairs,  and  having 
exercised  that  power,  the  effect  of  making  the  call  exclusively  on 
those  in  the  same  predicament  as  the  present  appellants  will  be 
substantially  to  set  aside  the  arrangement  which  the  directors 
have  duly  made. 

There  must  be  a  declaration  that  the  scrip-holders  who  have 
received  the  159.  are  not  bound  to  bring  that  sum  into  con- 
*  888  tribution,  but  the  call  is  to  be  made  on  all  persons  *  rata- 
bly whom  the  Master  finds  to  be  contributories,  and  to  be 
such  a  sum  as,  being  made  on  all,  will  produce  the  sum  con- 
templated by  the  Master.  The  order  of  the  Vice-Chancellor,  so  far 
as  it  directs  the  costs  of  the  motion  before  him  to  be  paid  by  the 
appellants,  must  be  discharged,  but  I  shall  give  no  costs  to  the 
appellants,  as  they  have  been  wrong  as  well  as  right  in  tlieir  con- 
tention before  me.^ 


In  the  Matter  of  The  ST.  JAMES'S  CLUB;^ 

AND   OP 

THE  JOINT-STOCK  COMPANIES  WINDING-UP  ACTS, 

1848  and  1849. 

1852.    July  8,  9.    Before  the  Lord  Chancellor  Lord  St.  Leonards. 

Clubs  are  Qot  partnerships  or  associations  within  the  meaning  of  the  provisions 

of  the  Joint-stock  Companies  Winding-up  Acts.' 

This  was  an  appeal  by  Captain  Greenway,  a  member  of  the 
above  club,  from  the  decision  of  the  Vice-Chancellor  Knight 

^  See  Worcester  Com  Ex.  Co.,  8  De  G.,  M.  &  G.  189;  Talbot's  Case,  5 
De  G.  &  S.  386.  •  S.  C,  20  L.  J.  Ch.  630. 

•  See  1  Lindley  Partn.  (Eng.  ed.  1860)  66 ;  2  ib,  1046 ;  Collyer  Partn.  (6th 
Am.  ed.)  §  63  and  note  (8)  ;  Cockerell  v.  Aucompte,  2  C.  B.  N.  S.  440.. 
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Bruce,  ordering  the  dissolution  and  winding  up  of  the  club  iinder 
the  Winding-up  Acts.  The'  order  was  made  on  the  petition  of 
several  gentlemen  forming  the  committee  of  management  of  the 
dub.  The  petition  stated  that  the  club  was  formed  in  November, 
1848,  and  set  out  its  rules,  among  which  were  provisions  empower- 
ing the  expulsion  of  any  member  infringing  the  rules  of  the  club, 
and  directing  that  all  the  concerns  of  the  club,  the  domestic  and 
other  arrangements,  should  be  conducted  by  a  committee  consisting 
of  twenty-four  members ;  and  that  there  should  be  a  finance  and 
house  committee  of  seven  members,  to  be  chosen  from  the  general 
committee,  who  were  to  have  the  exclusive  control  of  the  finance 
and  domestic  afiairs  of  the  club ;  and  that  all  members  should  pay 
their  bills  for  every  expense  they  incurred  in  the  club  before  they 
left  the  house. 

•The  petition,  after  setting  forth  various  reports  of  the  *384 
committee  of  management  as  to  the  financial  difiiculties  of 
the  club,  and  a  resolution  of  a  special  general  meeting  of  the 
club,  calling  on  each  member  to  contribute  the  sum  of  QOL  to 
meet  the  liabilities  6f  the  club,  and  that  some  of  the  members 
had  paid  the  60Z.,  stated  that  in  consequence  of  the  failure  of  the 
appeal  to  the  general  body  of  the  club,  another  special  general 
meeting  was  held,  whereat  it  was  resolved  that  the  club  should  be 
closed  forthwith,  and  that  the  managing  committee  should  proceed 
to  wind  up  its  afiairs,  and  in  the  event  of  their  failing  to  make  an 
amicable  and  extra-judicial  arrangement,  that  they  should  adopt 
such  measures,  either  in  law  or  in  equity,  against  the  recusants  as 
tiiey  might  be  advised  under  the  circumstances  of  the  case. 

The  petition  stated  that  in  accordance  with  the  last  resolution 
the  club  had  ceased  to  be  carried  on,  and  that  the  petitioners  had 
proceeded  to  wind  up  its  afiairs,  and  had  paid  and  compromised 
some  of  the  debts  due  firom  the  club,  but  that  there  was  still  due 
and  owing  from  the  club  upon  debentures,  and  to  various  trades- 
men and  others,  upwards  of  26,000?.,  for  the  payment  of  which 
sum  the  petitioners  were  liable  at  law ;  that  one  of  the  creditors 
of  the  club  had  brought  an  action  at  law  against  one  of  the  peti- 
tioners ;  and  that  other  creditors  had  applied  to  and  threatened  to 
bring  actions  at  law  against  him  for  their  respective  debts,  but  had 
consented  to  stay  proceedings  on  the  representation  that  applica- 
tion was  about  to  be  made  to  the  Court  for  the  winding  up  the 
affairs  of  the  club. 
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The  petition  then  stated,  that  in  addition  to  a  balance  of  1329/. 
in  the  hands  of  their  bankers,  there*  was  a  sum  of  18,000Z.  and 
upwards  due  to  the  club  from  the  various  members  thereof, 
*  885  for  unpaid  entrance  moneys  *  and  subscriptions,  and  that 
the  assets  of  the  club  were  insufficient,  by  the  sum  of 
16,5002.  or  thereabouts,  for  the  payment  of  its  debts  and  liabilities ; 
and  after  stating  that  the  petitioners  claimed  to  be  contributories 
of  the  club,  prayed  that  the  club  might  be  dissolved,  and  its  affairs 
wound  up  under  the  Winding-up  Acts. 

The  case  came  on  to  be  heard  before  the  Yice-Chancellor  on  titie 
12th  July,  1851,  when  his  Honor  was  of  opinion  that  the  club  was 
an  association  liable  to  dissolution  and  winding  up  within  the 
meaning  of  the  Winding-up  Act,  1849,  and  that  the  condition  of 
the  club  at  the  date  of  the  petition  was  such  as  brought  it  within 
the  seventh  and  eighth  cases  of  the  fifth  section  of  the  Winding-up 
Act,  1848.    From  that  decision  the  present  appeal  was  brought. 

Mr.  Bacon  and  Mr,  Burdon^  for  the  appellant.  —  We  submit  that 
the  whole  scope  and  tenor  of  the  Winding-up  Acts  show  that  clubs 
were  not  meant  to  be  included  within  their  provisions ;  the  52d 
section  of  the  Act  11  &  12  Vict.  c.  45,  evidently  contemplates  a 
company  trading  for  profit,  and  the  76th  section  speaks  of  the 
duty  of  the  official  manager  to  make  out  lists  of  the  contributories 
and  ''  the  number  of  shares  or  extent  of  interest  to  be  attributed 
to  each,"  terms  wholly  inapplicable  to  clubs ;  the  83d  section  also, 
relating  to  calls  on  contributories,  authorizes  such  calls  to  be  made 
only  so  far  as  the  contributory  should  ''be  liable  at  law  or  in 
equity  to  pay  the  same ; "  but  it  is  clear  that  the  appellant,  who 
is  only  an  ordinary  member  of  this  club,  is  under  no  obligation  to 
pay  morq  than  his  annual  subscription.  Flemyng  v.  Hector^  (a) 
Todd  V.  Emly.  (i)     But  it  will  be  contended,  that  if  not  within 

the  provisions  of  the  Act  11  &  12  Yict.  c.  45,  dubs  are 
*386    associations  *of  more  than  seven  persons,  and  as  such, 

within  the  operation  of  the  12  &  13  Vict.  c.  108 ;  but  the 
main  .object  of  that  Act  was  to  include  all  inchoate  and  abortive 
companies  or  associations  of  more  than  seven  persons,  but  evi- 
dently pointing  only  at  trading  companies ;  thus  the  eighth  section 
refers  to  ''  the  course  of  carrying  on  the  business  thereof."    We 

(a)  2  M.  A  W.  172.  (6)  8  M.  &  W.  605. 
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submit,  however^  that  even  if  clubs  of  this  nature  should  be  held 
to  be  within  the  letter  of  the  second  Act,  they  are  clearly  not 
within  its  spirit,  and  that  it  would  be  most  inexpedient  to  dissolve 
this  club  under  the  machinery  of  the  Winding-up  Acts.  JEx  parte 
James,  (a) 

Mr.  Malin9  and  Mr.  Toulmin^  contra.  —  The  Yice-Ghancellor  was 
quite  justified  in  deciding  as  he  did  under  the  provisions  of  the 
fifth  section  of  the  Act  11  &  12  Vict.  c.  45 ;  but  if  that  statute  did 
not  confer  the  jurisdiction,  the  first  section  of  the  Act  12  &  13 
Yict.  c.  108,  applying  as  it  did  to  all  associations  deriving  common 
benefits  and  subject  to  common  liabilities,  was  quite  sufiicient  and 
comprehensive  enough  to  embrace  such  associations  as  these. 
The  Acts  are  not  to  be  restricted  to  commercial  associations ;  this 
case,  being  one  in  which  there  is  a  right  to  contribution,  falls 
directly  within  the  objects  and  scope  of  the  Winding-up  Acts.  If 
the  present  were  a  solvent  club,  all  the  members  would  be  properly 
parties  to  a  suit  in  which  accounts  would  have  to  be  taken,  and 
the  assets  realized.  Richardson  v.  Maetings.  (5)  Thei*e  is  no  doubt 
here  as  to  the  existence  of  liabilities,  and  it  must  be  assumed  that 
the  general  body  have  sanctioned  the  expenditure,  which,  but  for 
unforeseen  events,  would  have  resulted  to  their  common  benefit. 

Mr.  Bacofij  in  reply. 

*  The  Lobd  Chancellob  . —  The  question,  whether  clubs,  *  887 
in  the  ordinary  acceptation  of  the  term,  are  within  the 
Winding-up  Acts,  depends  upon  the  construction  of  these  Acts ; 
bat  before  entering  upon  that  consideration,  it  is  necessary  to 
consider  the  nature  and  constitution  of  such  clubs:  they  are, 
generally  speaking  (and  there  is  nothing  particular  in  this 
club),  all  formed  on  this  principle :  the  candidate  must  be  elected, 
he  must  then  pay  an  entrance  fee,  and  also  an  annual  sum  or  sub- 
scription. In  this  club  there  was  a  i*ule  under  which,  if  the  persob 
elected  did  not  pay  the  entrance  fee  and  annual  subscription,  he 
ceased  to  be  a  member ;  there  was  also  an  express  rule,  that  if  a 
member's  conduct  was  objectionable  out  of  the  house,  he  might  be 
dismissed  from  being  a  member.    What,  then,  were  the  interests 

(a)  1  Sim.  N.  8.  40.  (6)  7  Beav.  801. 
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•and  liabilities  of  a  member  ?  He  had  an  interest  in  the  general 
assets  as  long  as  he  remained  a  member,  and  if  the  club  was 
broken  up  while  he  was  a  member,  he  might  file  a  bill  to  have  its 
assets  administered  in  this  Court,  and  he  would  be  entitled  to 
share  in  the  furniture  and  effects  of  the  club;  but  he  had  no 
transmissible  interest,  he  had  not  an  interest,  in  the  ordinary 
sense  of  the  term  capital  in  partnership  transactions;  it  was 
a  simple  right  of  admission  to,  and  an  enjoyment  of,  the  club 
while  it  continued.  Under  such  circumstances  the  difficulty  would 
be  very  great  in  bringing  clubs  within  the  operation  of  the  Wind- 
ing-up Acts ;  and  in  my  opinion,  any  decision  to  that  effect  would 
be  attended  with  much  mischief. 

The  law,  which  was  at  one  time  uncertain,  is  now  settled,  that 
no  member  of  a  club  is  liable  to  a  creditor,  except  so  far  as  he  has 
assented  to  the  contract  in  respect  of  which  such  liability  has 
arisen.    The  member  pays  on  the  spot,  and  were  he  also  liable  to 

those   supplying  the  articles,  he   would  pay  twice  over. 
*  388   *  If,  however,  the  legislature  has  declarad  that  associations 

such  as  these  fall  within  the  Winding-up  Acts,  then  that 
construction  must,  of  course,  prevail.  In  considering  this  point,  I 
will  first  refer  to  the  Act  7  &  8  Vict.  c.  Ill,  which  is  confined 
expressly  to  commercial  or  trading  companies ;  all  the  provisions 
of  that  Act  point  to  trading  companies.  Tlie  Act  for  Ireland,  8  & 
9  Vict.  c.  98,  in  the  next  year,  is  to  the  same  effect.  Then  followed 
the  Acts  11  &,  12  Vict.  c.  46,  and  12  &  13  Vict.  c.  108.  Under  the 
former  of  these  Acts  no  question  could  be  raised,  for  it  confined  itself 
to  the  objects  of  the  first  Act  to  which  I  have  referred,  enlarging 
indeed  its  powers,  but  embracing  only  the  same  purposes.  It 
recites  that  further  facilities  should  be  given  for  the  dissolution  and 
winding  up  of  joint-stock  companies  and  other  partnerships,  and  it 
empowers  any  one  who  is  a  contributory  to  present  a  petition  for 
the  dissolution  of  such  companies  in  any  one  of  certain  specified 
cases.  The  first  six  cases  refer  tctrading  companies ;  the  seventh  ap- 
plies to  the  case  where  a  company  shall  have  been  dissolved,  or  shall 
have  ceased  to  carry  on  business,  or  shall  be  carrying  on  business 
only  for  the  purpose  of  winding  up  its  affairs,  and  the  same  shall  not 
be  completely  wound  up,  evidently  referring  to  the  trading  or  com- 
mercial companies  to  which  that  Act  applies.  If,  therefore,  this 
case  had  stood  on  that  Act,  there  could  have  been  no  question,  this 
club  not  being  a  trading  company ;  and  though  it  might  be  classed 
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mider  the  head  of  companies  yielding  convenience  and  benefit, 
jet  clearly  not  among  those  yielding  profit  from  trade.  No  man 
can  receive  profit  in  that  sense  from  a  club.  The  12  &  13  Vict, 
c.  108,  extends  the  Act  of  the  11  &  12  Yict.  c.  45,  and  says, 
'*  Notwithstanding  any  thing  in  the  said  Act  contained  importing  a 
more  limited  application  thereof,  the  same  shall  apply  to  all  part- 
nerships, associations,  and  companies,  whereof  the  partners 
or  associates  are  *  not  less  than  seven  in  number,  whether  *  389 
incorporate^  or  unincorporated ;"  which  enactment  is  fol- 
lowed by  a  proviso  which  must  not  be  lost  sight  of.  The  words 
are  very  wide,  no  doubt ;  but  still  I  must  give  a  reasonable  con- 
straction  to  the  Act,  which  is  in  pari  nuUeria^  and  incorporated 
with  the  Act  of  the  preceding  year.  I  cannot  hold  it  to  apply  to 
every  association  or  company.  If  I  were  to  do  so,  I  might  be 
called  upon  to  carry  the  application  much  lower  than  to  such  a 
club  as  that  now  in  question.  A  cricket  club,  an  archery  society, 
or  a  charitable  society,  would  come  under  the  operation  of  the 
Act,  and  indeed  every  club  would  be  included.  Though  ^^  associa- 
tions "  are  mentioned,  I  cannot  think  that  word  is  to  be  treated 
without  regard  to  the  particulars  with  which  it  is  associated.  I 
shall  do  as  Lord  Bacon  did  in  treating  of  the  statute  of  uses,  when 
he  said,  ^'  The  nature  of  a  use  is  best  discerned  by  considering 
what  it  is  not,"  (a)  so  I  will  not  say  what  associations  are  within 
the  Acts ;  but  bearing  in  mind  that  the  individuals  who  form  a 
club  do  not  constitute  a  partnership,  nor  incur  any  liability  as 
sach,  I  think  associations  of  that  nature  are  not  within  the  Wind- 
ing-np  Acts.  I  find  in  all  these  Acts  to  which  I  have  referred, 
that  every  provision  is  inconsistent  with  including  such  an  associa- 
tion as  this  club  is.  If  such  had  been  the  intention  of  the  legis- 
lature, why  should  not  the  word  "club"  have  been  expressly 
mentioned  ?  If,  however,  the  legislature  has  used  ambiguous 
expressions,  I  will  not  extend  their  signification  beyond  their 
natural  import.  At  first  sight  the  word  "  association"  would  seem 
to  include  the  case  of  clubs,  but  in  looking  at  the  context,  I  am 
clearly  of  opinion  that  it  does  not. 

It  was  said  that  the  debts  were  incurred  with  the  sanction 
of  the  general  body  of  the  members.     It  is  clear  *  that  *  390 
though  the  members  may  not  be  liable  generally,  yet  that 

(a)  Reading  on  the  Statute  of  Uses,  Bacon's  Works,  toI.  4,  p.  161,  ed.  1803, 
VOL.  u.  20  •  [  805  ] 
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all  who  concur  in  the  expenditure  are  liable.  There  is,  however, 
nothing  definite  in  the  petition  on  this  head ;  in  order  to  sustain 
such  liability  there  ought  to  be  distinct  evidence  of  the  concurrence 
of  those  whom  it  is  sought  to  bind.  With  respect  to  the  com- 
mittee of  management,  I  tliink  that  they  have  exceeded  the  powers 
given  them;  they  had  no  power,  either  express  or  implied,  to 
raise  money  by  debentures.  It  was  said  that  there  was  a  meeting 
approving  of  this  being  done,  but  it  nowhere  appears  who  was 
present.  It  was  also  contended,  that,  though  not .  liable  to  third 
persons,  the  members  are  liable  inter  9e,  Tliere  is  the  fallacy, — 
they  are  not  liable  except  to  the  extent  to  which  they  have  agreed 
to  be  so.  A  member  may  retire  when  he  likes.  The  consideration, 
however,  of  liability,  either  to  creditors  or  inter  «e,  does  not  seem 
to  have  any  real  bearing  on  the  question ;  for  if  the  club  is  not 
within  the  Winding-up  Acts,  no  dealing  would  bring  it  within  their 
operation.  With ,  great  deference  to  the  Judge  below,  I  am  of 
opinion  that  this  is  not  an  *'  association  "  within  the  Winding-up 
Acts,  and  I  must  therefore  reverse  the  decision. 

Mr.  Bacon  asked  for  costs,  which  the  Lord  Chancellor  refused. 


DUNKLEY  V.  DUNKLEY. 

1852.    July  9,  10.    Before  the  Lord  Chancellor  Lord  St.  Leonards. 

The  Coart,  under  the  circumstances  of  the  case,  directed  the  whole  of  a  trust 
fund,  claimed  by  the  assignees  in  bankruptcy  of  the  husband  in  right  of  his 
wife,  to  be  settled  for  the  benefit  of  the  wife  and  children.' 

This  was  an  appeal  by  motion,  on  behalf  of  the  defendants 
Thomas  Howes  and  George  John  Graham,  the  assignees  in  bank- 
ruptcy of  the  defendant  William  Judkins  Dunkley,  against  an 

>  See  note  (2)  to  Scott  v.  Spashett,  8  M'N.  &  G.  699 ;  1  Dan.  Ch.  Pr.  (4th 
Am.  ed.)  102,  n.  (7);  Marshall  v.  Fowler,  16  Beay.  249;  Watson  v.  Marshall, 
17  Beav.  364;  Tidd  v.  Lister,  3  De  G..  M.  &  G.  867;  Walker  v.  Drury,  17 
Beav.  482 ;  Francis  v.  Brooking,  19  Beav.  847 ;  Eoeber  o.  Sturgis,  22  Beav. 
688;  In  re  Kingsley's  Trust,  26  Beav.  84;  Barrow  r.  Barrow,  6  De  G.,  M.  & 
G.  782 ;  Smith  o.  Smith,  3  De  G.  &  J.  124 ;  Lewin  Trusta  (6th  £ng.  ed.)  630,  n. 
Qi)  ;  In  re  Suggitt's  Trusts,  L.  R.  8  Ch.  Ap.  216. 
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order  of  the  Vice-Chancellor  *  Knight  Bruce,  made  on  *  391 
a  claim,  and  dated  the  5th  August,  1851,  whereby  it  was 
declared  that  the  plaintiff,  Mary  Dunkley,  the  wife  of  the  said 
defendant  William  Judkins  Dunkley,  was  entitled  to  hare  the  sum 
of  1000/.,  devised  to  her  by  the  will  of  her  father  Thomas  Whit- 
mell,  settled  and  secured  for  the  benefit  of  herself  during  her  life 
for  her  separate  use  without  power  of  anticipation,  and  upon  her 
death,  for  her  children  as  tenants  In  common. 

The  plaintiff  filed  her  claim  by  her  next  friend,  and  thereby 
stated  to  the  following  effect:  —  That  Thomas  Whitmell,  her 
father,  by  his  will  bearing  date  the  1st  October,  1824,  gave  and 
devised  certain  lands  and  premises  in  the  parish  of  Crick  in  the 
county  of  Northampton  unto  his  wife,  Sarah  Whitmell,  for  life  or 
80  long  as  she  should  continue  his  widow,  and  after  her  decease  or 
her  ceasing  to  be  his  widow,  he  gave  and  devised  the  same  unto 
the  defendants  William  Lovell  and  Charles  Heygate  in  trust  to 
preserve  contingent  remainders,  and  he  then  gave  and  devised  the 
said  lands  and  premises  at  Crick  to  the  use  of  his  daughter,  the 
plaintiff,  Mary  Dunkley,  then  Mary  Whitmell,  for  life,  remainder 
to  the  said  trustees  to  preserve  contingent  remainders,  remainder 
unto  any  husband  with  whom  the  plaintiff  might  happen  to  inter- 
marry for  his  life,  remainder  to  the  said  trustees  to  preserve  con- 
tingent remainders,  remainder  to  the  use  of  the  first  son  lawfully 
to  be  begotten  of  the  body  of  the  said  plaintiff  and  the  heirs  male 
of  the  body  of  such  first  son  lawfully  issuing,  with  divers  remain- 
ders over ;  and  the  said  testator  gave  aAd  devised  certain  lands 
and  premises  situate  at  West  Haddon  in  the  county  of  Northamp- 
ton, unto  the  plaintiff,  her  heirs  and  assigns  for  ever ;  and  the  tes- 
tator gave  and  bequeathed  unto  the  said  William  Lovell  and 
Charles  Heygate  the  sum  of  1000!.,  part  of  his  personal 
estate,  *  in  trust  to  invest  the  same,  the  interest  thereof  to  •  892 
he  paid  to  his  wife  for  life,  or  so  long  as  she  should  con- 
tinue his  widow ;  and  the  testator  gave  and  bequeathed  the  residue 
of  his  personal  estate,  with  some  trifling  exceptions,  unto  the 
pluntiff  absolutely:  that  the  testator,  by  a  codicil  to  his  will 
dated  the  1st  October,  1824,  revoked  the  devise  of  the  hereditaments 
and  premises  at  West  Haddon  made  by  his  said  will,  and  instead 
thereof  gave  and  devised  the  same  to  the  plaintiff  for  life,  and 
after  her  decease  he  provided  for  an  event  which  did  not  liappen, 
and  in  case  of  that  event  not  happening,  he  gave  and  devised  the 
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said  hereditaments  and  premises  to  the  use  of  the  plaintiff,  her 
heirs  and  assigns  for  ever:  that  the  testator  died  on  the  4th 
October,  1824,  and  his  wijl  and  codicil  were  duly  proved  by  W. 
Lovell  and  C.  Hey  gate,  who  were  the  executors  thereof ;  and  that, 
after  paying  the  testator's  debts,  &c.,  they  set  apart  and  appro- 
priated a  sum  of  lOOOL  invested  upon  real  security,  to  answer  the 
said  legacy  of  lOOOZ.  given  by  the  will,  and  paid  the  interest  there- 
of to  the  testator's  widow  during  her  life:  that  in  the  year  1825 
the  plaintiff  intermarried  with  the  defendant  William  Judkins 
Dunkley,  who  shortly  afterwards  entered  into  possession  of  the 
rents  and  profits  of  the  hereditaments  and  premises  situate  at 
West  Haddon,  and  received  from  the  said  W.  Lovell  and  Charles 
Heygate  all  the  residuary  personal  estate  of  the  testator,  except  a 
sum  of  30002.  which  was  by  an  indenture  dated  tlie  21st  August, 
1826,  and  made  in  pursuance  of  a  previous  agreement  settled  upon 
trusts  for  the  benefit  of  the  plaintiff  and  her  husband  and  the  issue 
of  the  marriage:  that  no  settlement  or  provision  was  made  by 
W.  J.  Dunkley  out  of  his  own  property  upon  or  for  the  benefit  of 
the  plaintiff  or  the  issue  of  the  marriage,  and  no  other  settlement 
was  made  except  that  contained  in  the  indenture  of  the  21st 

August,    1826:    that    in    1830    W.   J.   Dunkley,    being 
*  393    *  involved  in  great  pecuniary  embarrassment,  the  plaintiff, 

in  order  to  relieve  him,  joined  in  mortgaging  the  said  here- 
ditaments and  premises  at  West  Haddon,  and  in  1834  the  said 
hereditaments  and  premises  were  sold  by  the  mortgagees  for  4800^., 
which  was  received  by  the  mortgagees  and  creditors  of  W.  J. 
Dunkley:  that  on  the  5th  December,  1833,  a  fiat  was  issued 
against  W.  J.  Dunkley,  under  which  he  was  adjudged  a  bankrupt 
and  the  present  appellants  became  his  assignees:  that  there 
were  two  children  of  the  marriage,  namely,  a  son  born  on  the  22d 
September,  1826,  and  a  daughter  born  on  the  10th  November, 
1828 :  that  in  December,  1838,  W.  J.  Dunkley  abandoned  and 
deserted  the  plaintiff  and  his  children,  and  had  never  since  in  any 
manner  contributed  to  their  maintenance  or  support,  but  they  had 
resided  with  and  been  supported  by  the  testator's  widow  until  her 
death,  which  took  place  on  the  18th  October,  1860 :  that  W.  J. 
Dunkley  had  since  the  year  1840  been  living  in  adultery,  and  that 
by  a  decree  of  the  ecclesiastical  Court  bearing  date  the  15tli 
February,  1851,  obtained  in  a  suit  instituted  by  the  plaintiff,  a 
divorce  a  mensd  et  thoro  was  decreed  in  favour  of  the  plaintiff: 
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that  the  assignees  in  bankruptcy  had  since  the  death  of  Sarah 
Whitmell  entered  into  the  receipt  of  the  rents  of  the  hereditaments 
and  premises  situate  at  Crick,  amounting  to  about  200/.  a  year, 
and  had  also  required  the  trustees  to  pay  or  transfer  the  legacy  of 
1000/. :  that  the  assignees  had  also  advertised  for  sale  the  inter- 
est of  the  defendant  W.  J.  Dunkley  in  the  hereditaments  and 
premises  at  Crick :  that  the  income  to  which  the  plaintiff  was 
entitled  under  the  indenture  of  the  21st  August,  1826,  was  not 
sufficient  for  the  due  and  proper  maintenance  of  herself  and  her 
said  children. 

Under  these  circumstances,  the  plaintiff  claimed  to  have 
the  sum  of  1000/.  settled  and  secured  for  the  *  benefit  of  *  894 
herself  and  her  children,  exclusively  and  independently  of 
W.  J.  Dunkley  or  of  any  person  or  persons  claiming  under  him, 
and  that  the  trustees  might  be  directed  to  pay  the  dividends 
accrued  due  since  the  death  of  Sarah  Whitmell,  and  to  accrue  due 
thereon,  unto  the  plaintiff  for  her  life  for  her  sole  and  separate 
use.  To  this  claim  W.  J.  Dunkley,  the  assignees  in  bankruptcy, 
and  the  trustees  of  the  testator's  will,  were  made  defendants. 

On  the  part  of  the  assignees,  and  in  opposition  to  the  plaintiff's 
daim,  evidence  was  produced  to  show  that  the  husband  had  ex- 
pended money  to  a  large  amount  in  improving  the  estate  at  West 
Haddon ;  that  the  husband's  father  had  made  some  provision  by 
his  will  for  the  plaintiff  and  her  children,  subject  to  a  life  interest 
of  bis  widow,  then  seventy-three  years  of  age ;  and  that  the  cred- 
itors had  only  received  a  very  small  dividend  on  their  debts.  On 
the  part  of  the  plaintiff,  it  was  shown  that  she  would  have  to  pay 
&e  costs  of  the  suit  in  the  ecclesiastical  Court,  the  husband, 
though  ordered  to  do  so,  being  unable  to  discharge  them,  and  that 
she  had  in  reality  little  to  expect  from  the  provision  referred  to  by 
the  assignees. 

The  claim  came  on  to  be  heard  before  the  Yice-Ghancellor 
Knight  Bruce,  when  his  Honor  made  the  order  settling  the  whole 
1000/.  on  the  plaintiff  and  her  children;  from  which  the  present 
appeal  was  brought  by  the  assignees,  as  before  mentioned. 

Mr.  Bethell  and  Mr.  Leaehj  for  the  plaintiff.  —  They  supported 
the  order  of  the  Yice-Chancellor,  referring  to  the  facts  above 
stated,  and  submitting  that  the  principle  applicable  to  cases  like 
the  present  was,  that  where  the  wife  was  deserted  by  her  hus- 
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*  895  band  and  he  *  did  not  and  could  not  discharge  his  duly 
of  supporting  her,  the  Court  would  hold  her  to  be  entitled 
to  the  whole  income  for  the  maintenance  of  herself  and  children. 
They  contended,  that  the  assignees  in  bankruptcy  of  the  husband 
could  only  be  entitled  to  the  same  equities  as  the  husband  himself, 
and  that  what  particular  provision  should  be  made  for  the  wife 
was  a  matter  quite  in  the  discretion  of  the  Court.  They  cited 
Elliott  V.  Cordelia  (a)  Gardner  v.  Marshall^  (6)  OUchrist  v.  Co- 
tor^  (c)  Scott  V.  Spashettj  (rf)  Napier  v.  Napier,  (e) 

Mr,  Schomherg  and  Mr.  C.  Burton^  for  the  assignees.  —  They 
endeavoured  to  make  out  that,  having  regard  to  the  property 
which  the  husband  had  received  with  his  wife  and  to  what  he  had 
expended  on  that  property,  the  creditors  had  an  equitable  claim 
to  some  share  of  the  1000/.  They  contended  that  there  was  no 
case  where  the  wife  had  any  property  settled  to  her  separate  use, 
that  the  Court  had  given  her  the  whole  fund.  They  urged  the 
desirableness  of  laying  down  some  definite  rule,  applicable  to 
cases  like  the  present,  rather  than  leaving  it  to  the  discretion  of 
the  Judge  in  each  instance,  thus  rendering  litigation  absolutely 
necessary,  from  the  inability  of  counsel  to  advise  their  clients  as 
to  their  rights.  They  referred  to  and  commented  on  the  cases 
cited  on  the  other  side,  and  mentioned,  also,  Qreen  v.  Otte,  (^g) 
Vdughan  v.  Btickj  (A)  Qreedy  v.  Lavender.  (%) 

Mr.  J.  M.  Palmer^  for  the  trustees,  took  no  part  in  the  argument. 

Mr.  Bethell  replied. 

*896  *Thb  Lord  Chancellor.  —  I  have  been  much  pressed, 
in  the  course  of  the  argument,  to  lay  down  some  rule  as  to 
the  portion  of  property  which,  in  cases  of  this  kind,  shall  go  to 
the  wife,  and  thus,  by  not  leaving  the  matter  any  longer  at  large, 
to  enable  counsel  to  advise  their  clients  with  greater  certainty. 
No  one  can  be  more  disposed  than  I  am  to  lay  down  rules  for 
the  guidance  of  the  profession  ;  but  it  must  be  remembered  that 

(a)  6  Madd.  149.  («)   1  Dru.  &  War.  407. 

(6)  14  Sim.  675.  {g)  1  S.  &  S.  260. 

(c)  1  De  G.  &  S.  188.  Qi)  1  Sim.  N.  S.  284. 

\d)  3  Mac.  &  G.  599.  (0  13  Beav.  62. 
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where  there  is  a  discretion  to  be  exercised  hj  the  Judge,  —  and 
it  has  always  been  exercised  in  cases  of  this  kind,  —  it  is  a  judicial 
discretion,  and  that  the  Court  has  no  more  the  power  of  doing  what 
it  likes  in  reference  to  it  than  it  has  to  alter  a  rule  of  law :  I  was 
therefore  sorry  to  hear  the  language  which  was  addressed  to  me  on 
this  subject.  In'  the  present  case  I  have  a  discretion,  and  that 
discretion  I  must  exercise  in  conformity  with  the  rules  of  the 
Court. 

No  one  will  dispute,  that,  according  to  the  old  practice  and  in 
ordinary  cases,  where  there  was  no  misconduct,  the  fund  used  to 
be  divided  nearly  equally  between  the  assignee  of  the  husband  and 
the  wife.  I  believe  that  when  in  Ireland  I  set  the  example  of  saving 
a  reference  to  the  Master,  and  of  deciding  at  once  the  proportion 
of  property  to  be  settled  on  the  wife ;  for  in  Napier  v.  Napier^  (a) 
I  gave  to  the  wife  and  children  6002.  out  of  1000/.,  leaving  400/. 
for  the  assignees  of  the  husband  for  the  benefit  of  his  creditors, 
thinking  that  this  division  met  the  justice  of  the  case. 

Some  of  the  authorities  cited  on  the  present  occasion  have  been 
referred  to  as  establishing  a  rule  which  forbids  me  to  give  to  the 
wife  the  whole  of  the  fund.  It  is  true  that  such  a  rule 
appears  to  have  existed  in  Lord  Eldon's  *  time,  but  it  is  *  897 
equally  true  that  it  has  not  been  since  acted  on.  In  Oreen 
V.  OUe  (i)  a  question  was  raised,  whether  in  the  decree  for  a  ref- 
erence to  the  Master  to  approve  of  a  proper  settlement  to  be  made 
upon  the  wife,  there  should  be  a  direction  to  the  Master  to  have 
regard  to  any  other  property  which  the  husband  might  have  pos. 
sessed  in  right  of  the  wife ;  and  the  Yice-Chancellor  said, ''  Upon 
a  reference  to  the  Master  to  approve  of  a  proper  settlement  upon 
the  wife  out  of  a  particular  property,  it  is  always  usual  to  direct 
the  Master  to  have  regard  to  any  settlement  which  the  husband 
may  have  made  upon  the  wife  aiitmde  ;  if  the  extent  of  the  pro- 
vision for  the  wife  out  of  the  particular  property  in  question,  is  to 
be  affected  by  any  prior  settlement  of  other  property  made  by  the 
husband,  it  necessarily  follows  that  regard  must  also  be  had  to 
any  other  property  possessed  by  the  husband  in  right  of  the  wife : 
for  the  prior  settlement  may  not  be  adequate,  or  more  than  ade- 
quate, to  the  equity  of  the  wife  in  respect  of  the  other  property 
possessed  in  her  right:'*  here,  then,  we  have  expressions  which 

(a)  1  Dm.  &  War.  407.  (6)  1  S.  &  S.  260. 
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go  to  show  that  in  fact  you  must  consider  what  the  wife's  fortune 
was,  and  how  it  was  received.  In  Gardner  v.  Marshall^  (a)  the 
Master  proposed,  that  having  regard  to  the  large  amount  of  prop- 
erty that  the  husband  had  received  from  the  estates  of  his  wife's 
relations,  to  her  entirely  unprovided  condition,  and  to  her  former 
circumstances  and  position  in  life,  the  whole  of  the  interest  of  the 
fund  in  question  ought  to  be  settled  on  her  for  her  separate  use 
for  life  ;  and  the  Vice-Chancellor  said  'that  the  circumstances  of 
the  case  fully  justified  the  conclusion  to  which  the  Master  had 
come :  this  case  shows,  without  dwelling  on  the  particular  facts, 
that  where  circumstances  justify  it  the  Court  will  give  to  the 
♦  898  wife  the  whole  of  the  fund.  Thus,  in  Chilchrist  *  v.  Cator^ 
(6)  the  entire  fund  was  given  to  the  wife.  Scott  v.  Spcish- 
ett  (c)  was  a  very  strong  case,  for  there,  where  the  assignment 
was  to  a  particular  assignee  of  the  husband,  the  whole  fund  was 
given  to  the  wife.  Without  now  saying  whetlier  it  can  stand  as 
to  the  particular  assignee  for  value,  it  is  clear  from  these  author- 
ities that  the  practice  has  been  to  give  the  whole  fund,  under  cir- 
cumstances, to  the  wife.  In  Vaiighan  v.  Btick^  ((2)  two-thirds  of 
the  dividends  of  the  fund  were  given  to  the  wife :  it  might  be  a 
proper  case  for  this  being  done,  the  dividends  of  the  fund  having 
been  previously  directed  to  be  paid  to  her  husband  during  her  life, 
or  until  further  order ;  and  I  have  no  fault  to  find  with  that  de- 
cision. 

The  authorities  are  therefore  clear,  and  I  have  not  referred  to 
them  because  I  have  any  doubt  upon  the  point,  but  because  I  do 
not  wish  to  be  thought  as  unsettling  any  thing  that  has  been  pre- 
viously established  :  they  are  consistent  with  the  conclusion,  that 
in  every  instance  the  Court  has  been  in  the  habit  of  looking  at  the 
circumstances  of  the  case,  and  of  holding  that  where  it  thinks  it 
right  to  give  the  whole  fund  to  the  wife,  it  has  the  power  to  do  so. 

Then,  referring  to  the  facts  of  the  case  before  me,  it  appears 
that,  &Q,  [his  Lordship  here  recapitulated  the  several  facts  above 
stated]  ;  and  the  question  is,  whether  the  assignees  should  have 
any  part  of  the  10002.  It  has  been  said  that  the  property  sold  for 
4800/.,  which  went  to  the  mortgagees  and  not  to  the  husband ;  but 
these  mortgagees  were  the  husband's  own  creditors,  and  this  is  a 

(a)  U  Sim.  575.  (c)  8  Mac  &  6.  599. 

(6)  1  De  G.  &  S.  1S8.  (d)  I  Sim.  N.  S.  2S4. 
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question  between  the  husband  and  wife.  The  Yice-Ghan- 
oellor  *  thought  that,  under  the  circumstances,  he  was  right  *  399 
in  giving  the  whole  1000/.  to  the  lady :  the  husband's  as- 
signees represent  his  creditors,  and  they  can  have  no  higher  claim 
than  she  has :  all  the  moral  rights  are  on  the  side  of  the  wife,  and 
fortunately  the  legal  rights  coincide  with  them.  The  appeal  must 
therefore  be  dismissed,  and  with  costs. 


SCMVENER  V.  SMITH. 

1852.    July  16,  17.    Before  the  Lord  Chancellor  Lord  St.  Leonards. 

A  testator  bequeathed  the  interest  of  certain  personal  property  to  his  wife  for 
life ;  **  at  her  death  one  half  of  the  said  property  I  give  to  my  son  6.  M., 
the  remaining  half  to  be  equally  divided  between  my  two  daughters,  and  at 
their  deaths  such  shares  to  be  equally  divided  among  their  children  respec- 
tirely :  ^  Hdd,  that  the  son  took  an  absolute  interest  in  the  moiety. 

This  was  an  appeal  by  the  defendant,  G.  M.  Fast,  from  an  order 
of  the  Vice-chancellor  Lord  Cranworth,  made  on  the  15th  July, 
1851,  on  a  claim  presented  for  the  purpose  of  obtaining  the  deci- 
sion of  the  Court  on  the  construction  of  the  will  and  codicil  of  the 
late  Major-G^eneral  Fast.  The  testator  by  his  will  gave  the  sum 
of  110,000  rupees  (then  in  the  government  funds  in  Calcutta),  to 
the  trustees  and  executors  of  his  will,  upon  trust  to  apply  the 
interest  thereof  for  the  separate  use  of  his  daughter  M.  A.  Fast, 
for  life ;  and  he  gave  the  interest  of  his  residuary  estate  to  the 
same  trustees,  in  trust  for  his  wife  for  life,  and  after  the  death  of 
either  of  them,  his  daughter  or  wife,  for  the  survivor  for  life ;  and 
after  the  death  of  the  survivor  he  directed  the  trustees  to  invest 
the  whole  of  the  trust  moneys  in  lands,  to  be  settled  on  his  son  O. 
U.  Fast  for  life,  with  remainder  to  the  use  of  his  first  and  other 
sons  in  tail  male,  with  remainder  to  his  daughter  E.  C.  R.  Scrive- 
ner for  life,  with  remainder  to  the  use  of  her  eldest  son,  J.  W.  F. 
Scrivener,  for  life,  with  remainder  to  the  use  of  the  first  and  other 
sons  of  Humphry  Howorth,  the  husband  of  his  daughter  Louisa, 
in  tail,  with  divers  remainders  over. 

H.  A.  Fast  having  died,  the  testator  made  a  codicil  to  his  will, 
which  was  in  the  following  words :  — 
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•  400       *  "  Codicil  to  the  will  of  Major-General  Fast.    In  conse- 

quence of  the  demise  of  my  eldest  daughter,  Mary  Ann,  I 
now  give  the  interest  of  my  property  in  the  government  funds  in 
Calcutta  to  my  wife,  Ann  Past,  for  her  life.  At  her  death  one-half 
of  the  said  property  I  give  to  my  son  Gteorge  Mainwaring  Fast, 
the  remaining  half  to  be  equally  divided  between  my  two  daughters 
Louisa  Catherine,  wife  of  Captain  Howorth  of  the  89th  Regiment 
of  Bengal  Native  Infantry,  and  Charlotte  Elizabeth  Rhoda,  widow 
of  the  late  Lieutenant  Francis  Scrivener,  and  at  their  deaths  such 
shares  to  be  equally  divided  among  their  children  respectively. 
The  executors  and  trustees  to  be  the  same  as  enumerated  in  my 
will  which  I  signed  on  the  19th  of  February,  1849." 

The  testator's  widow  having  died,  the  claim  was  filed  by  tiie 
testator's  daughter  E.  C.  R.  Scrivener,  against  the  trustees  and 
executors  of  her  father's  will,  her  brother  Q.  M.  Fast,  the  appel- 
lant, and  her  sister  Louisa  Howorth  and  her  husband.  The  Yice- 
Chancellor  Lord  Cranworth  held,  that  according  to  the  true 
construction  of  the  will  and  codicil,  Q.  M.  Fast  was  entitled,  for 
his  life  only,  to  the  moiety  of  the  trust  property  in  the  government 
funds  in  Calcutta,  bequeathed  to  him  by  the  codicil.  From  that 
decision  O.  M.  Fast  now  appealed  to  the  Lord  Chancellor. 

Mr,  RoU,  Mr,  Danielle  and  Mr.  O.  Hbrse^j  for  G.  M.  Fast,  in 
support  of  the  appeal.  —  The  bequest  of  the  residue  contained  in 
tlie  will  remains  wholly  unaffected  by  the  codicil.  The  sole  ques- 
tion is,  what  is  the  antecedent  to  the  words  '^  such  shares  "  and 
^'  their  children."  The  natural  import  of  the  sentence  is  to  refer 
the  qualification  to  the  shares  of  the  daughters  only,  and 

*  401    the  ulterior  division  among  their  *  children  can  only  refer 

to  the  division  which  had  been  previously  directed  between 
the  daughters. 

Mr.  Bethell  and  Mr.  Oreene,  for  the  plaintiff  and  the  other 
defendants  in  the  same  interest,  in  support  of  the  Vice-Chancellor's 
order. — There  is  only  one  subject-matter  of  bequest,  and  there  is 
also  only  one  common  object  in  both  instruments.  By  the  will, 
the  residue  was  given  to  Q.  M.  Fast  for  life  only,  and  the  codicil 
was  occasioned  by  the  death  of  M.  A.  Fast  in  the  lifetime  of  the 
testator.  There  is .  nothing  in  the  codicil  importing  a  change  of 
the  testator's  intention,  whereas  the  whole  scope  of  the  will  leads 
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to  the  conclusion  that  the  same  interest  was  intended  to  be  given 
in  the  codicil.  The  words  of  gift  also  are  only  once  used,  while 
they  apply  to  both  bequests ;  the  restriction,  therefore,  ought  to 
hare  a  co-extensive  application. 

Mr,  Marett^  for  the  executors. 

Mr,  Bolt^  in  reply. 

The  Lord  Chancellor.  —  My  present  impression  is,  that  the 
appellant  takes  an  absolute  interest  The  words  of  the  codicil 
must  be  read  in  their  ordinary  sense,  and,  reading  them  in  that 
sense,  I  think  it  would  be  difficult  to  apply  the  construction  which 
has  been  put  upon  them  by  the  Vice-Chancellor.  The  daughter, 
for  whom  the  testator  had  provided  by  his  will,  having  died,  he 
gave  the  interest  of  the  whole  of  his  property  to  his  wife'  for  life ; 
he  knew,  therefore,  how  to  give  a  life-interest  when  he  wished  to 
give  it ;  he  then  adds,  '*  at  her  death  one-half  of  the  said 
property  I  ♦  give  to  my  son."  If  he  had  stopped  there,  *  402 
there  could  have  been  no  question ;  but  it  is  said  that  the 
words  "  I  give  "  being  only  once  used,  the  absolute  gift  to  the  son 
is  cut  down  by  the  limited  interests,  which  are  found  in  the  next 
clause,  to  the  daughters.  In  my  opinion  you  cannot  import  the 
words  controlling  the  latter  part  of  the  sentence  into  the  previous 
port  of  the  sentence,  so  as  to  qualify  the  absolute  interest  there 
given.  The  words  "  such  shares,"  in  the  second  branch  of  the 
sentence,  stand  on  a  different  footing  from  the  half  or  shai*e  which 
the  testator  has  given  in  the  first  branch  of  the  sentence.  He  had 
given  one  moiety  to  his  son :  he  then  proceeds  to  give  the  remain- 
ing half  to  his  daughters ;  and  the  words  **  at  their  deaths  such 
shares,"  naturally  relate  to  those  shares  in  the  remaining  half.  I 
think  also,  that  in  grammatical  construction  the  words  ''  such 
shares"  are  more  properly  referable  to  their  immediate  ante- 
cedent, and  would  not  properly  take  in  as  their  antecedent  the  gift 
to  the  son. 

I  will  look  at  the  will  again  before  pronouncing  my  judgment, 
but  I  do  not  think  I  can  use  the  limitations  in  the  will  in  order  to 
put  a  construction  on  the  codicil.  This  is  an  abstract  gift  taken 
out  of  the  will.  [His  Lordship  here  referred  to  the  limitations  of 
the  will,  and  proceeded :]  The  testator  has  there  made  a  provision 
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in  certain  events  for  his  son,  and  for  a  particular  class  of  his  chil- 
dren. It,  therefore,  does  not  follow,  that,  if  the  construction  of 
the  Court  below  were  adopted,  the  same  parties  would  take  under 
the  limitations  of  the  will  and  codicil*  It  is  not  altogether  an 
unimportant  circumstance,  that,  at  the  date  of  the  codicil,  the  son 
had  no  issue,  and  that  the  daughters  had  issue ;  moreover,  if  the 
gift,  which  was  primd  facie  absolute,  was  to  be  cut  down  by  some- 
thing like  implication,  it  is  to  be  observed  that  in  the  codicil 
*  408  there  is  no  gift  over  in  case  the  son  should  die  *  without 
children,  and  in  that  even  the  construction  of  the  Vice- 
Ghancellor  would  leave  an  interest  undisposed  of,  which  would  go 
in  a  manner  contrary  to  the  testator's  intention. 

July  17. 

I  have  read  the  will  and  codicil  over  again,  and  I  am  of  opinion 
that  the  appellant  takes  an  absolute  interest. 


MoCALMONT  v.  RANKIN.^ 

Id52.    July  20,  21.    Before  the  Lord  Chancellor  Lord  St.  Leonards. 

The  provisions  of  the  Ship  Registry  Acts  apply  equally  to  contracts  as  to  sales ; 
and  the  whole  frame  of  these  Acts  negatives  any  equity  resulting  out  of  the 
doctrine  of  notice.  An  unregistered  agreement,  therefore,  with  the  regis- 
tered owner  of  a  ship,  which  tlie  owner  subsequently  transfers  for  value  to 
another  person  who  has  notice  of  the  agreement,  cannot  be  enforced  either 
as  against  the  ship  or  its  proceeds.' 
Whether  upon  such  a  contract  an  action  for  damages  could  be  sustained,  qucBTt, 
How  far  actual  fraud  in  such  a  case  would  be  relievable  in  equity,  quare. 

The  plaintiffs  in  this  suit,  McGalmont  &  Co.,  were  a  mercantile 
and  agency  house  at  Liverpool,  and  had  entered  into  an  agree- 
ment with  two  other  mercantile  firms,  Mackay  Brothers  &  Co., 

>  S.  C,  8  Hare,  1 ;  20  L.  T.  1. 

'  See  Hughes  o.  Morris,  ante,  349  note ;  Coombes  v.  Mansfield,  8  Drew.  193 ; 
Parr  v.  Applebee,  7  De  6.,  M.  &  G.  585;  O'Dowd  Shipping  Act,  3;  AbboU 
Shipping  (Uth  Eng.  ed.)  55,  and  note,  66;  Myers  o.  Willis,  17  C.  B.  77,  95; 
De  Mattes  v.  Gibson,  4  De  G.  &  J.  276. 
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6t  Liverpool,  and  H.,  J.,  &  D.  Mackay,  of  St.  Johns,  New  Bnins- 
wick,  that  Mackay  Brothers  &  Go.  should  retire  from  business  at 
Liyerpool,  and  that  the  plaintiffs  should  accept  the  agency  of  H., 
J.,  &  D.  Mackay.  In  pursuance  of  this  agreement,  which  was 
established  by  letters  of  the  1st  and  16th  February,  1841,  an  ac- 
count was  opened  by  the  plaintiffs  with  H.,  J.,  &  D.  Mackay,  and 
on  receipt  of  consignments  and  remittances  from  them,  advances 
were  made  by  the  plaintiffs. 

In  the  month  of  June,  1841,  the  plaintiffs  received  from  H.,  J., 
&  D.  Mackay  information  to  the  effect  that  they  were  about  to 
launch  a  ship,  to  be  called  the  Miracle,  which  ship,  with  a 
cargo  of  timber,  they  intended  *  to  send  to  the  plaintiffs  as  *  404 
a  consignment  to  the  credit  of  the  account.  At  the  time 
of  the  receipt  of  such  information,  the  plaintiffs'  advances  greatly 
exceeded  the  amount  which  had  been  stipulated  upon.  By  a  letter 
of  fhe  31st  July,  1841,  H.,  J.,  &  D.  Mackay  inclosed  to  the  plain- 
tiffi  a  power  of  attorney  to  sell  the  ship  Miracle,  and  on  the  same 
day  wrote  to  the  plaintiffs  in  the  following  terms :  '^  We  now  hand 
70a  invoice  and  bill  of  lading  and  specification  of  the  cargo,  per 
barque  Miracle,  to  your  address.  Amount,  as  per  invoice,  76162. 
7t.  3i.  sterling,  which  we  hope  will  arrive  to  a  good  market. 
Seferring  you  to  Mackay  Brothers,  as  to  insurance,  we  are,"  &c. 

On  the  19th  July,  1841,  Mackay  Brothers  &  Co.,  having  become 
embarrassed,  wrote  to  the  house  of  H.,  J.,  &  D.  Mackay,  at  St. 
Johns,  as  follows :  "  19th  July,  1841.  In  consequence  of  Dun- 
can's failure,  McCalmonts  will  not  accept  our  bills  for  the  sums 
jou  sent;''  and  added  the  following  direction  with  respect  to 
future  remittances:  ^'  Send  your  remittances  in  future  to  us,  and 
not  to  McCalmonts,  and  call  the  other  ships  the  Birmingham  and 
Stafford,  as  first  intended.  Draw  no  more  bills,  but  go  to  work 
and  complete  your  ship  and  cargoes  in  hand,  and  pay  nothing  but 
for  this  purpose.  Put  your  goods  in  prime  order  of  all  kinds,  and 
sell  for  prime  paper  till  all  is  closed.  Oet  the  ship  away  first,  if 
you  can."  This  letter  was  received  by  H.,  J.,  &  D.  Mackay  after 
tiiey  had  sent  the  bill  of  lading  and  power  of  attorney  to  the  plain- 
tiffs, but  the  Miracle  had  not  then  left  St.  Johns. 

On  the  28th  July,  1841,  the  ship  Miracle  stood  registered  in  the 
port  of  St.  Johns,  in  the  name  of  James  Mackay,  one  of  the 
partners  of  the  St.  Johns  house,  as  the  sole  *  owner,  and    *  405 
Thomas  Benson  was  described  as  the  master.    H.,  J.,  &  D. 
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Mackaj,  in  consequence  of  the  information  contained  in  the  letter 
of  the  19th  July,  1841,  took  upon  themselveB  to  alter  the  destina- 
tion of  the  Miracle  and  her  cargo,  and  accordingly,  on  the  5th 
August,  1841,  the  ship  Miracle  and  her  cargo  were  transferred  to 
the  firm  of  Messrs.  Crane  &  McOrath,  and  the  ship  was  then  reg- 
istered in  their  names,  and  a  certificate  of  British  Registry  was 
granted,  in  which  T.  P.  Crane  was  described  as  master.  On  the 
19th  August,  1841,  Messrs.  Crane  &  McGrath  executed  a  bill  of 
sale  of  the  ship  for  4000Z.  to  John  PoUok,  when  a  new  certificate 
was  granted  in  his  name,  and  Henry  Bacon  was  described  as  mas- 
ter, in  the  place  of  T.  P.  Crane,  who  was  discharged.  J.  PoUok 
was  a  member  of  the  firm  of  B.  Rankin  &  Co.,  at  St.  Johns,  and 
all  the  members  of  that  firm,  except  J.  PoUok,  were  members  of 
the  firm  of  Rankin,  Gilmour,  &  Co.,  of  Liverpool.  R.  Rankin  & 
Co.  also  purchased  the  cargo  of  the  ship  Miracle,  and  took  a  bill 
of  parcels,  in  which  the  purchase-money  of  the  ship  was  stated 
^^  as  per  bill  of  sale,  paid  for  by  note  at  six  months,"  and  of  the 
cargo  as  12002., ''  by  sum  charged  Robert  Rankin  &  Co.,  in  ac- 
count with  Crane  &  McOrath."  A  new  bill  of  lading  was  signed 
by  the  new  master,  H.  Bacon,  and  the  ship  and  cargo  were  con- 
signed by  Messrs.  R.  Rankin  &  Co.,  with  a  power  of  attorney  from 
J.  Pollok  to  sell  the  ship  to  Messrs.  Rankin,  Gilmour,  &  Co.  On 
the  arrival  of  the  ship  at  Liverpool,  the  plaintifis  asserted  their 
claim  to  the  ship  and  cargo,  and  on  the  repudiation  of  that  claim 
filed  their  bill  against  R.  Rankin,  who  was  the  only  member  of 
the  firms  of  R.  Rankin  &  Co.  and  Rankin,  Gilmour,  &  Go.  within 
the  jurisdiction,  praying  process  against  the  other « members  of 
tliose  firms,  and  Crane  &  McGrath,  and  also  against  Bacon,  and  the 

assignees  of  Mackay  Brothers,  who  had  become  bankrupts. 
*  406        *  The  bill  charged,  that  the  bill  of  lading,  specification, 

invoice,  and  power  of  attorney,  constituted  in  equity  an 
agreement  that  the  ship  should  be  sold  by  the  plaintifis,  and  that 
the  proceeds  should  be  received  and  carried  to  the  credit  of  the 
account ;  that  the  transfer  to  Crane  &  McGrath  was  fraudulent 
and  colourable ;  that  the  consignment  of  the  ship  and  the  power 
of  attorney  could  not  be  revoked  without  practising  a  gross  fraud 
on  the  plaintifis ;  and  that  the  defendants  Crane  &  McGrath  and 
J.  Pollok  had  notice  of  the  bill  of  lading  having  been  previously 
signed  in  favour  of  the  plaintifis,  and  that  the  cargo  had  been  con- 
signed to  them. 
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The  bill  prayed  that  the  transfers  of  the  Miracle,  and  the  sales 
of  the  cargo  subsequently  to  the  letters  of  the  31st  July,  1841, 
might  be  declared  to  be  fraudulent,  and  to  have  been  made  for  the 
purpose  of  defrauding  the  plaintiffs ;  and  that  J.  PoUok,  and  the 
partners  of  B.  Rankin  &  Co.,  and  Rankin,  Oilmour,  &  Go.,  and 
H.  Bacon,  might  be  ordered  to  deliver  up  possession  of  the  Mira- 
cle, her  cargo,  certificate,  and  papers  to  the  plaintiffs ;  and  that 
such  of  the  defendants  as  might  be  proper  and  necessary  parties 
might  be  decreed  to  execute  a  bill  of  sale,  or  other  sufficient  writ- 
ing, for  transferring  the  ship  to  the  plaintiffs,  or  as  they  might 
direct ;  and  that  the  cargo  might  be  sold,  and  the  plaintiffs  declared 
to  have  a  lien  on  the  proceeds,  for  the  balance  which  might  be 
found  due  to  them  on  the  said  account ;  or  if  the  ship  and  cargo, 
or  either  of  them,  had  been  sold  by  the  defendants,  or  any  of -them, 
tliat  they  might  be  decreed  to  account  for  the  proceeds  arising 
from  such  sale  ;  and  that  the  plaintiffs  might  be  declared  to  have 
a  lien  on  such  proceeds  for  the  balance ;  but  if  the  Court  should 
be  of  opinion,  that,  by  means  of  the  transfers  and  sales,  the  plain- 
tiffs had  lost  their  claims,  rights,  and  interests,  upon  the 
ship  and  cargo,  or  any  part  thereof,  *  then  that  the  plain-  *  407 
tiffis  might  be  declared  to  have  a  lien  on  the  nominal  or 
ostensible  considerations,  or  on  some  or  one  of  them,  for  the  bal- 
ance ;  and  that,  notwithstanding  such  nominal  or  ostensible  con- 
siderations might  have  been  paid,  that  the  defendants  Crane  & 
McOrath  and  J.  PoUok,  and  such  of  the  other  defendants  as  might 
be  liable  for  the  same,  might  be  decreed  to  make  good  to  the  plain- 
tiffs such  lien  as  they  might  be  declared  entitled  to.  The  bill  also 
prayed  an  injunction  to  restrain  H.  Bacon,  the  master,  from  parting 
with  the  ship,  papers,  and  cargo,  and  to  restrain  J.  Pollok  and  the 
other  defendants  from  taking  possession  of  the  ship,  papers  or 
cargo,  from  selling  or  otherwise  disposing  of  the  same,  and  for  a 
receiver  of  the  ship  and  cargo. 

The  defendant  R.  Rankin,  by  his  answer  stated,  that  he  and  his 
partners  were  perfect  strangers  to  the  matters  alleged  by  the  bill, 
never  having  heard  of  any  of  the  dealings  and  transactions  be- 
tween the  plaintiffs  and  the  Messrs.  Mackay,  previously  to  the  fil- 
ing of  the  bill ;  and  he  denied  that,  at  the  time  of  the  transfer, 
registration,  or  assignment  being  made,  he  or  his  partners  had  any 
notice  of  the  bills  of  lading,  specification,  invoice,  or  power  of 
attorney  having  been  remitted  to  the  plaintiffs, 
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The  following  extracts  from  letters  which  were  in  evidence  in 
the  cause,  and  written  by  B.  Rankin  &  Co.  to  Rankin,  Gilmour,  & 
Co.,  were  relied  upon  by  the  plaintifis :  — 

"  St.  John's,  14th  of  August,  1841. 
^'  Messrs.  Rankin,  Gilmour,  &  Co. 

"  Dear  Sirs,  —  We  need  scarcely,  we  presume,  now  advise  you 
that  we  have  the  Mackays'  downfall  to  announce:    they 

*  408    stopped  immediately  after  the  leaving  of  *  the  last  steamer, 

and  the  mills  are  all  at  a  stand.  The  deals  have  all  been  sold 
by  the  Bank,  B.  N.  America,  who  by  that  means  are  secured,  and 
the  great  bulk  of  their  property  available  here  has  been  transferred 
over  to  their  indorsees,  Crane  &  McGrath,  who,  it  appears,  have 
backed  their  paper  to  the  extent  of  about  16,000Z.  currency,  or  not 
quite  so  much.  Tliey  have  got,  amongst  the  rest,  two  vessels 
with  their  cargoes  on  board,  now  ready  for  sea,  and  which,  for  an 
advance  of  5000Z.  currency  made  them  by  us  to  go  towards  the 
paying  the  Commercial  Bank  and  New  Brunswick  Banks  on  a  six 
months'  obligation,  they  now  transfer  to  us.  These  ships  will 
early  in  the  week  sail  for  your  address  ;  and  to  show  you  how  the 
matter  stands,  we  now  state  the  transaction.  The  Miracle  is  567 
tons  register,  and  built  by  F.  &  T.  Ruddock  up  near  the  bridge, 
and  well  built  and  strong,  at  least  so  Mr.  Duncan,  who  has  exam- 
ined her,  states.  We  advance  on  her,  say  at  the  rate  6L  sterling, 
making  nearly,  say  4000Z.,  on  the  cargo  and  freight ;  as  they  are 
in  the  mean  time  a  little  doubtful,  and  the  arrangement  not  finally 
completed,  we  have  not  yet  consented  to  give  any  thing.  The 
Sylvia  and  her  freight,  say  197  tons,  at  51.  sterling,  1400?.,  5400?., 
to  be  paid  by  us  in  six  months'  paper,  on  getting  delivery  and  title 
to  the  whole.  The  cargo  on  board  the  Miracle,  although  a  bill  of 
lading  has  gone  forward,  you  will  have  no  diflSculty  with,  and  by 
next  steamer  all  the  documents  will  go  forward  to  you,  and  a  full 
and  complete  explanation  of  the  whole  transaction.  In  the  mean 
time  you  will  please  call  on  Hugh  Mackay  to  cancel  the  insurance 
already  done  on  that  ship's  cargo  and  freight,  and  re-insure  her, 
say,  without  reference  to  the  first  insurance  on  tlie  Miracle,  567 
tons,  Bacon,  master  (barque  rigged),  for  Liverpool,  to  sail  within 
a  week  or  so,  a  sum  to  cover  our  advance  on  the  cargo,  say  1000?., 
and  on  freight,  say  750?.  sterling." 

*  409       *  On  the  31st  August,  1841,  R.  Rankin  &  Co.  wrote  to 
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Bankin,  Gilmour  &  Go. :     ^^  The  Miracle  we  believe  was  bar- 
gained for  by  Hugh  Mackay  with  some  parties  in  Liverpool, 
without,  however,  his  having  any  authority  from  James  Mackay, 
who  was  the  registered  owner,  and  in  whose  name  the  builder's 
certificate  passed ;  subsequently  thereto  a  letter  of  attorney  was 
sent  home,  authorizing  him  to  convey ;  but  of  course  in  a  few  days 
thereafter,  James  Mackay  conveyed  away  the  property,  and  we  then 
bought  it,  80  that,  with  regard  to  the  ship,  no  difficulty  can  arise ; 
the  case  is  different  with  respect  to  her  cargo,  that  was  shipped  and 
invoiced,  and  a  bill  of  lading  sent  to  another  house ;  but  we  are 
led  to  understand  that  this  house  had  more  property  in  their  hands 
than  they  were  in  advance  for,  consequently  they  have  no  claim 
on  the  cargo.    To  remedy  this,  however,  Crane  &  McOrath  took  a 
bill  of  sale  of  the  cargo,  and  then  gave  us  a  bill  of  parcels  for 
both  ship  and  cargo,  so  that  this  was  the  transfer  of  a  new  master, 
and  the  substitution  of  new  bills  of  lading  will,  we  think,  effectu- 
ally screen  this  from  all  parties;  but  even  if  it  did  not,  we,  as 
owners  of  the  ship,  are  fully  entitled  to  freight  for  it  at  all  events ; 
but  we  hope,  and  doubt  not,  that  you  will  be  able  to  secure  both 
ship,  cargo,  and  freight ;  and  so  soon  as  you  see  it  effectually 
secured,  without  any  difficulty,  we  wish  you  wUl  advise  us,  as  we 
do  not  wish  to  settle  the  account  until  we  hear  from  you.    We 
now  inclose  the  copy,  letter  of  attorney,  original  of  Mackay 's  bill 
of  sale  to  them,  bill  of  parcels  to  us,  and  acknowledgment,  with 
copy,  invoice,  and  bill  of  lading ;  with  regard  to  the  Sylvia,  that 
is  all  quite  straightforward,  no  power  ever  having  gone  home  for 
her,  and  no  bills  drawn  on  her  account,  and  nothing  whatever  to 
interfere  with  her,  except  for  the  cargo,  which  Mackay  having 
drawn  for,  and  the  bills  being  accepted,  he  would  not  allow 
to  be  *  used  in  any  way  than  to  go  to  the  party  for  which  it    *  410 

was  intended." 

f 

The  cause  came  on  to  be  heard  before  the  Vice-chancellor  Sir 
James  Wigram  on  the  28d  May,  1849,  when  it  was  ordered  to 
stand  over,  with  liberty  to  add  parties.  On  the  9th  August,  1849, 
and  in  pursuance  of  a  reference  which  had  been  obtained  by  the 
plaintiffs,  the  Master  found,  by  the  admission  of  all  parties,  that 
tbe  Miracle  was  sold  on  the  28th  of  February,  1843,  by  the  firm  of 
Bankin,  Gilmour,  &  Co.,  under  the  power  of  attorney  from  John 
PoUok,  for  the  sum  of  8000Z.,  and  that  the  said  sum  being  the 
proceeds  of  the  sale,  was  received  by  Bankin,  Gilmour,  &  Co.,  on 
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account  of,  and  the  said  sum  (less  120Z.  charged  for  commission) 
was  by  Rankin,  Oilmour,  &  Co!,  accounted  for  to  Robert  Rankin 
&  Co.  Upon  this  report  the  cause  came  on  again  before  the  Vicc- 
Chancellor  Sir  J.  Wioram,  in  January,  1850 ;  and  by  an  order 
dated  the  7th  February,  1860,  it  was  ordered,  that  so  much  of  the  * 
plaintiffs'  bill  as  sought  relief  with  respect  to  the  ship  Miracle, 
and  the  proceeds  thereof,  should  be  dismissed  with  costs,  but  such 
costs  were  not  to  be  taxed  or  paid  until  further  order ;  and  as  to 
the  rest  of  the  relief  sought  by  the  bill,  it  was  ordered,  that  the 
bill,  so  far  as  not  dismissed,  should  be  retained,  with  liberty  for 
the.  plaintiffs  to  proceed  at  law  touching  the  matters  therein  in 
question,  as  they  should  be  advised;  and  in  case  the  plaintifib 
should  proceed  at  law  within  the  time  therein  mentioned,  the 
Court  did  reserve  the  consideration  of  the  residue  of  the  costs  of 
the  suit,  and  of  farther  directions,  until  after  the  trial ;  and  cer- 
tain admissions  were  directed  for  the  purposes  of  such  trial.  Up 
to  this  stage  the  case  is  reported  in  the  eighth  volume  of  Mr. 
Hare's  Reports,  page  1. 

An  action  of  assumpsit  was  accordingly  brought  by  the 

*  411    *  plaintiffs  against  the  defendant  R.  Rankin,  and  upon  that 

trial  a  verdict  for  the  sum  of  20287.  2«.  id.  was  obtained 

against  the  defendant,  being  the  sum  realized  by  him  upon  the 

sale  of  the  cargo  in  the  pleadings  mentioned. 

On  the  29th  July,  1861,  the  cause  came  on  to  be  heard  before 
the  Vice-Chancellor  Knight  Bruce,  on  further  directions,  on  the 
question  of  costs,  when  his  Honor  ordered,  that  R.  Rankin  should 
within  one  month  pay  to  the  plaintiffs  the  said  sum  of  2023Z.  2^. 
4td.y  with  interest  at  41,  per  cent  from  the  Sd  May,  1861,  the  date 
of  the  judgment  at  law.  The  plaintiffs  now  appealed  from  so 
much  of  the  decree  of  the  Vice-Chancellor  Wioram  as  dismissed 
the  bill  with  respect  to  the  ship  and  the  proceeds,  and  from  so 
much  of  the  decree  of  the  Vice-Chancellor  Knight  Bruce  as 
limited  their  right  to  interest  on  the  sum  recovered  in  the  action, 
from  the  date  of  the  judgment. 

Mr.  Beihell  and  Mr.  Cairns^  for  the  plaintiffs.  —  The  law,  as  it 
stood  under  the  Acts  of  26  Geo.  3,  c.  60,  and  34  Geo.  3,  c.  68, 
was  much  more  stringent  in  its  provisions  than  the  law  under  tiie 
statute  3  &  4  Will.  4,  c.  65,  which  was  in  force  when  the  con- 
tract the  subject  of  the  present  suit  was  entered  into ;  for  instance, 
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onder  the  statate  of  84  Qeo,  8,  c.  68,  no  transfer,  contract,  or 
agreement  for  transfer  of  property  in  any  ship  was  to  be  valid  or 
effectual,  for  any  purpose  whatsoever,  either  at  law  or  in  equity, 
except  in  the  form  prescribed  by  that  Act ;  and  by  the  26  Greo.  3, 
'  c.  60,  the  bill  of  sale,  if  not  according  to  its  provisions,  was  made 
void ;  whereas  no  such  provisions  were  to  be  found  in  the  Act  3  & 
4  Will.  4,  c.  55.  Lord  Tenterden  recognizes  this  distinction 
with  respect  to  executory  contracts.  Abbot  on  Shipping,  p. 
83,  ed.  7.  All  the  defendants  .being  affected  *  with  notice,  *  412 
the  transfer  is  fraudulent,  and  the  power  of  attorney  must, 
as  against  them,  be  assumed  to  have  been  irrevocable.  Admitting 
that  the  statute  is  a  shield  so  long  as  the  ship  remains  unsold,  yet 
when  sold,  the  plaintiffs'  equity  attaches,  and  the  proceeds  of  the 
sale  are  impressed  with  a  trust  in  the  plaintiffs'  favour :  Davenport 
V.  Whitmore ;  (a)  on  the  same  principle,  though  an  alien  cannot 
hold  lands,  yet,  when  converted,  he  may  take  the  proceeds.  Du 
Hourmelin  v.  Sheldon,  (fr)  The  case  of  Battersbt/  v.  Smyth^  (c) 
which  will  be  relied  upon  by  the  defendants,  was  decided  under 
the  old  law,  and  before  the  3  &  4  Will.  4,  c.  55. 

The  action  at  law  having  given  us  a  right  to  the  cargo,  and  the 
form  of  that  action  being  in  assumpsit,  the  jury  were  precluded 
onder  the  3  &  4  Will.  4,  c.  42,  §  28,  from  giving  us  interest,  but 
the  plaintiff'  right  being  established,  the  Vice-Chancellor  ought 
to  have  awarded  interest,  from  the  date  of  the  filing  of  the  bill, 
or  at  least  from  the  time  of  the  receipt  of  the  proceeds  of  the 
cargo. 

Sir  W.  Wood  J  Mr.  Baeon^  and  Mr.  J.  B.  Allen^  contra.  —  The 
ship  being  registered  in  the  name  of  the  defendant  J.  Mackay,  his 
partners  could  neither  assert  a  legal  nor  an  equitable  title  to  it. 
Ex  parte  Talhp.  ((2)  It  was  said  that  the  transaction  was  alto- 
gether fraudulent,  that  the  power  of  sale  was  irrevocable,  and  that 
Messrs.  McCalmont  had  a  right  to  have  the  moneys,  whenever  and 
by  whomsoever  paid ;  but  to  give  effect  to  such  a  contract,  would 
be  directly  to  contravene  the  express  words  of  the  Ship 
Registry  Acts  and  the  uniform  current  *of  authorities,  *413 
even  where  there  has  been  fraud,  in  the  ordinary  acceptation 

(a)  2  M.  &  C.  177.  (c)  8  Madd.  110. 

(6)  4  M.  &  C.  626.  (d)  16  Vee.  60. 
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of  the  term  by  this  Oourt.  The  cases  of  Thompson  v.  Leake  (a) 
before  the  statute  of  8  &  4  Will.  4,  c.  55,  and  Follett  v.  Delantf,  (b) 
and  HugheB  y.  Morris j  (<?)  since  the  statute,  were  all  cases  of  fraud, 
and  relief  was  refused ;  the  present,  however,  is  a  mere  contest 
between  creditors.  The  ship  was  not  sold  till  after  the  bill  was  * 
filed,  and  the  argument  of  the  plaintifis  admits  that  they  had  no 
equity  until  after  the  ship  was  sold.  The  case  ofProuting  v. 
Hammond  (d)  is  the  only  case  which  gives  colour  to  the  plaintiffs' 
claim,  but  that  decision  had  nothing  to  do  with  evidence  of  title 
or  with  registration ;  it  was  founded  on  the  acknowledgment  of 
the  defendant. 

It  is  clear  that  no  interest  can  be  awarded  by  this  Court,  prior 
to  the  date  of  the  judgment ;  the  declaration  in  the  action  con- 
tained a  special  count  for  interest. 

Mr.  Bethelly  in  reply. 

The  Lord  Chancellor.  —  With  regard  to  the  question  of  inter- 
est, I  am  clearly  of  opinion  that  this  Court  cannot  give  interest, 
considering  the  way  in  which  this  matter  is  now  brought  before  it. 
I  give  no  opinion  about  the  original  right  to  interest.  In  this 
case  the  Vice-Chancellor  did  not  direct  an  issue,  but  the  plainti£b 
were  left  to  bring  such  action  as  they  should  be  advised ;  and  tiiey 
brought  an  action  for  money  had  and  received.  It  was  urged  that 
iu  that  form  of  action  they  could  not  have  recovered  interest;^ 
but  it  was  for  them  to  have  considered  whether  they  should 
♦  414  *  not  have  brought  an  action  of  trover,  if  they  thought  that 
in  the  action  for  money  had  and  received  they  could  not 
recover  interest.  This  Court,  having  left  the  whole  question  to 
be  decided  by  a  Court  of  Law,  and  the  plainti£b  having  recovered 
at  law  all  they  could  recover,  they  now  ask  for  a  supplemental 
decree  to  give  them  that  which  they  allege  the  form  of  the  action 
precluded  them  from  obtaining.  I  am  clearly  of  opinion  that  I 
have  not  any  power  to  give  them  liberty  to  bring  an  action  of 
trover  in  order  to  recover  interest,  which  they  have  not  recovered 
in  the  action  for  money  had  and  received. 

The  principal  question  is  one  which  is,  no  doubt,  of  great  im- 

(a)  1  Madd.  39.  (e)  Ante,  p.  849. 

lb)  2  De  6.  &  S.  285.  (d)  8  Tannt.  689. 

*  But  see  Chitty  Contr.  (10th  Am.  ed.)  715  n.  {q)  and  cases  there  cited. 
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poitance  as  regards  tiie  operation  of  the  navigation  Acts  on  con- 
tractSy  although  it  is  somewhat  singular  it  should  be  raised  at  this 
day.  [After  shortly  adverting  to  the  facts  of  the  case,  his  Lord- 
ship proceeded :  ]  The  points  which  have  been  contended  before 
me  are,  first,  that  this  was  an  agreement  which  gave  to  the  plain- 
tiffi  a  right  to  the  vessel  itself ;  and  secondly,  if  not  a  right  to  the 
resael,  a  right  to  the  proceeds  of  the  vessel.  I  have  no  hesitation  in 
saying  that  the  plaintifis  throughout  have  acted  honestly,  and  that 
if  they  do  not  succeed  in  getting  their  money,  they  have  been  de- 
ladcd  by  the  acts  of  Messrs.  Mackay  of  St.  John's  in  conjunction 
with  Messrs.  Mackay  of  Liverpool.  This  was  not  a  creditable 
transaction  on  the  part  of  the  Messrs.  Mackay  of  St.  John's,  very 
far  from  it ;  for  acting  upon  the  information  contained  in  the 
letter  of  the  19th  July,  1841,  and  after  having  obtained  very 
lai^  advances  from  the  plaintifis,  and  induced  them  to  believe 
that  proper  consignments  were  in  progress  to  meet  such  advances, 
they  took  upon  themselves  to  revoke  in  effect  the  power  of  attor- 
ney, and  to  alter  the  destination  of  the  Miracle  and  her  cargo 
from  the  plaintiffs  into  other  hands  for  theii*  separate  pur- 
poses. That  was  a  dishonest  transaction  as  *  between  *  415 
merchant  and  merchant.  This  Court,  nevertheless,  must 
proceed  upon  legal  grounds. 

The  first  difficulty  that  presents  itself  in  the  way  of  the  plain- 
tifis is  this,  that,  in  order  to  turn  this  property  into  money,  and 
prevent  their  having  the  benefit  of  it,  James  Mackay,  who  was  the 
registered  owner  of  the  vessel  in  St.  John's,  transferred  the  vessel 
to  Messrs.  Crane  and  McGrath,  who  are  not  before  the  Court.  It 
▼as  insisted  that  they  were  mere  nominal  parties,  and  that  conse- 
quently, when  they  had  transferred  the  property  to  PoUok,  who 
was  a  partner  in  Bankins'  house  at  St.  John's,  Rankins  were,  in 
point  of  fact,  the  only  holders  of  the  ship,  and  that  Messrs.  Crane 
A  McGrath  might  be  regarded  as  persons  having  no  real  interest. 
I  am  clearly  of  opinion  I  cannot  so  consider  them.  Who  the 
actual  purchaser  was  is  not  the  question  which  I  have  to  decide, 
because  they  were  the  registered  owners,  and  under  the  Acts  of 
Parliament  that  I  shall  presently  refer  to,  they  had  the  legal  title  ; 
there  is  no  question  but  that  a  large  consideration  was  given  by 
ihem  (whether  more  or  less  is  not  now  to  be  considered)  for  the 
purpose  of  obtaining  a  transfer  of  the  vesbkl  to  themselves.  They 
are  not  now  before  the  Court,  and  even  as8i.uning  that  the  point 
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of  law  was  in  the  plaintifis'  favour,  I  cannot  hear  it  said  in  their 
absence  that  the  sale  to  them  was  not  a  real  and  btma  fide  trans- 
action ;  that,  of  itself,  is  a  diflSculty  which,  as  it  appears  to  me, 
the  plaintiffii  cannot  get  oyer. 

The  plaintiffs,  however,  conceding  in  the  argument  that  the 
legal  and  equitable  title  to  the  ship  duly  passed,  have  insisted,  that 
there  has  been  so  much  fraud  throughout  the  transaction  that  this 
Court  by  its  general  jurisdiction  can  follow  the  proceeds  which 
have  been  realized  by  the  sale  of  the  vessel,  and  compel  the  house 
of  Rankin,  Gilmour,  &  Co.,  who  have  received  such  pro- 
*  416  ceeds  in  this  country,  *  witli  the  knowledge  of  the  plain- 
tiff's title,  to  account  for  that  money.  In  the  first  place, 
I  think,  supposing  even  fraud  could  take  the  case  out  of  the  stat- 
ute, on  which  I  shall  presently  observe,  that  this  is  not  such  a  case 
of  fraud  as  can  be  remedied  by  this  Court  as  against  the  ship.  I 
am  not  now  upon  the  question,  whether  the  proceeds  can,  upon 
the  doctrine  of  trusts,  be  followed.  It  has  never  yet  been  decided 
that  fraud,  under  circumstances  like  the  present,  can  be  relieved 
against ;  on  the  contrary,  the  only  cases  on  the  subject  are  cases 
in  which  there  was  fraud  in  the  view  of  this  Court,  and  yet  the 
parties  committing  such  fraud  had  no  relief  given  against  them, 
though  in  respect  of  other  property  not  affected  by  positive  stat- 
utory provisions  the  Coui*t  would  have  relieved.  This  transaction 
was  a  trick,  a  contrivance  by  no  means  creditable,  to  prevent  the 
plaintiffs  from  having  the  ship  and  cargo  ;  one  of  those  tricka  and 
contrivances  which  I  am  afraid  is  too  often  resorted  to  in  trade, 
to  prevent  persons  from  getting  the  benefit  of  securities  to  which 
they  are  morally  entitled ;  but  I  am  clearly  of  opinion,  that  this 
is  not  such  a  fraud  as  I  can  reach,  although  it  is  a  transaction 
which  it  is  impossible  for  this  Court  to  speak  of  in  any  other  than 
terms  of  i*eprobation. 

In  order  to  consider  what  relief  a  {)erson  circumstanced  as  the 
plaintiffs  might  be  entitled  to,  I  must  glance  at  the  Ship  Registry 
Acts.  It  has  been  supposed  that  under  the  vai*ious  Acts  which 
have  been  passed  on  the  subject,  a  great  difference  has  existed 
between  actual  sales  and  contracts  for  sale.  The  26th  of  Geo. 
3,  c.  60  (Lord  Liverpool's  Act),  provided  in  substance,  that 
where  property  in  a  ship  was  transferred,  the  certificate  of 
registry  should  be  indorsed  upon  and  recited  in  the  bill  of  sale  or 
other  instrument  in  writing,  otherwise  it  was  to  be  void.  The 
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great  object  •  was  to  keep  the  certificate  of  registry  always  *  417 
in  yiew,  so  that  the  devolution  of  title  on  the  register  should 
show  who  the  real  owner  of  the  vessel  was.  Lord  Eldon,  In  re 
Warre,  (a)  states,  that  Lord  Liverpool  expressed  very  great  sur- 
prise when  told  thiEit  his  Navigation  Act  did  not  include  contracts ; 
and  because  it  was  not  clear  that  it  did,  the  Act  of  the  34  Geo.  3, 
c.  68,  was  passed  for  the  express  purpose  of  including  such  con- 
tracts. The  14th  section  of  that  statute,  after  reciting  the  17th 
section  of  the  former  Act,  and  that  doubts  had  arisen  whether  by 
the  said  provision  every  transfer  of  property  in  any  ship  or  vessel 
was  required  to  be  made  by  some  bill  or  other  instrument  in  writ- 
ing, and  whether  contracts  or  agreements  for  the  transfer  of  such 
property  might  not  be  made  without  any  instrument  in  writing, 
enacts,  ^^  that  no  transfer,  contract,  or  agreement  for  transfer  of 
property  in  any  ship  or  vessel,  made  or  intended  to  be  made  after 
the  1st  day  of  January,  1795,  shall  be  valid  or  efifectual  for  any 
purpose  whatsoever,  either  at  law  or  in  equity,  unless  such  trans- 
fer, or  contract,  or  agreement  for  transfer  of  property  in  such  ship 
or  vessel,  shall  be  made  by  bill  of  sale  or  instrument  in  writing, 
containing  such  recital  as  prescribed  by  the  said  recited  Act." 
The  omission,  therefore,  was  supplied.  That  Act,  however,  was 
repealed  by  the  6  Geo.  4,  c.  105,  which  repealed  several  previous 
Acts.  The  Act  6  Greo.  4,  c.  110,  was  a  new  enactment.  When 
that  Act  was  framed  the  legislature  dropped  all  mention  of  con- 
tracts or  agreements,  and  made  a  general  provision,  by  the  30th 
section,  '^  that  when  and  so  often  as  the  property  in  any  ship  or 
vessel,  or  any  part  thereof,  belonging  to  any  of  his  Majesty's  sub- 
jects, shall  after  registry  thereof  be  sold  to  any  other  or 
others  of  his  Majesty's  subjects,  the  same  shall  be  *  trans-  *  418 
ferred  by  bill  of  sale  or  other  instrument  in  writing,  con- 
taining a  recital  of  the  certificate  of  registry  of  such  ship  or  vessel, 
or  the  principal  contents  thereof;  otherwise  such  transfer  shall 
not  be  valid  or  efifectual  for  any  purpose  whatever,  either  in  law 
or  in  equity.'*  That  Act  was  followed  by  the  3  &  4  Will.  4,  c. 
55,  and  the  8  <&  9  Vict.  c.  89,  which  were  in  the  same  words,  so 
far  as  they  related  to  the  subject  of  transfers  of  ships.  From  the 
6th  Geo.  4,  therefore,  to  the  present  time,  in  point  of  fact,  con- 
tracts and  agreements  are  not  referred  to  specifically ;  and  Lord 

(a)  8  Price,  269 ;  see  p.  274. 
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Tenterden  in  his  book  seems  to  suppose  that  there  is  on  that  ac- 
count a  difference  before  and  after  the  passing  of  the  Act  of  6  Creo. 
4,  c.  105.  He  makes  these  observations  upon  the  subject  of  the 
transfer  of  property :  "  It  seems  fit  to  notice  a  distinction  between 
the  recent  and  the  former  statutes.  A  recital  of  the  certificate  of 
registry  is  not  now  made  necessary  to  the  validity  of  an  executory 
contract  or  agreement  for  the  transfer  of  property,  as  was  expressly 
required  by  the  84  Geo.  8,  c.  68,  §  14;  neither  is  an  indorse- 
ment of  such  a  contract  on  the  certificate  now  required,  which 
was  held  to  be  necessary  under  that  statute ;  and  by  the  language 
of  the  new  Acts,  if  the  certificate  be  not  recited  in  the  bill  of  sale, 
the  transfer  shall  not  be  valid  and  effectual,  whereas  by  the  26 
Geo.  8,  c.  60,  §  17,  the  bill  of  sale  was  made  void:"  Abbot 
on  Shipping,  p.  88,  ed.  7.  He  supposes,  therefore,  that  contracts 
may  still  exist,  but  that  the  new  Acts  since  those  of  6  Greo.  4,  do 
not  touch  them.  I  cannot  but  think  that  it  would  be  a  most  ex- 
traordinary proceeding  on  the  part  of  the  le^slature  if,  having 
in  the  first  instance  passed  a  general  law  which  did  not  touch  con- 
tracts, and  then  on  finding  that  they  had  missed  their  point  hav- 
ing expressly  by  another  Act  included  contracts,  they  should,  when 

repealing  the  84  Geo.  8,  c.  68,  and  several  other  Acts, 
•419    with  the  view  of  consolidating  and  •  improving  the  law, 

make  a  general  provision,  the  effect  of  which  would  be  to 
exclude*  such  contracts. 

I  see,  in  the  case  of  Sughes  v.  Morris^  (a)  lately  before  the 
Lords  Justices,  Lord  Cranwobth  supposed  that  Lord  Tenteeldem 
meant  that  an  action  at  law  might  still  be  maintained  upon  a  con- 
tract for  the  sale  of  a  ship,  which  would  have  been  void  under  the 
law  as  it  stood  before  the  statutes  of  Geo.  4 ;  and  he  observes 
that  it  might  be  so,  without  expressing  any  opinion  upon  the 
point.^  I  think  it  is  perfectly  clear  that  the  Acts  now  existing  do 
relate  to  contracts,  because  they  relate  to  every  disposition ;  *'  that 
when  and  so  often  as  the  property  in  any  ship  or  vessel,"  &c. ; 
otherwise  ^'  the  said  transfer  shall  not  be  valid  or  effectual  for  any 
purpose  whatever,  either  in  law  or  in  equity."  What  can  be 
plainer  ?  What  is  the  subject  of  sale  ?  A  chattel ;  a  ship.  No 
particular  form  of  words  is  necessary  for  the  transfer.     A  bought 

(a)  Anie,  p.  349. 

*  See  Duncan  v,  Tindall,  18  C.  B.  258,  cited  and  the  point  of  it  stated,  ante, 
p.  359. 
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and  sold  note,  any  instrument  which  shows  that  one  person  parts 
with,  and  that  another  person  is  to  acquire  the  property,  will  suf* 
fice.  The  words,  ^^  I  contract  with  you  to  sell  and  let  you  have 
the  ship  Miracle  at  40002.,  to  be  paid  to-morrow  or  to  be  paid 
down,"  constitute  a  perfectly  good  transfer  of  the  ship,  provided 
the  terms  of  the  Ship  Registry  Acts  are  complied  with.  But  to 
suppose  that  contracts  are  left  out  of  the  operation  of  the  existing 
Acts,  appears  to  me  perfectly  irreconcilable  with  the  language  of 
their  provisions ;  the  words  are,  '^  That  when  and  so  often  as  the 
property  in  any  ship,  &c.,  shall  be  sold."  Is  not  the  property  in 
a  ship  sold  by  contract  ?  The  plaintiffs'  construction,  however, 
might  lead  to  such  a  result  as  this.  There  might  be  a  contract, 
and  an  actual  transfer  with  the  consideration  paid,  but  in- 
valid only  by  reason  *of  a  non-compliance  with  some  of  *420 
the  forms  prescribed  by  the  statutes,  although  the  statutes 
say  such  transfer  shall  not  be  valid  or  effectual  for  any  purpose 
whatever,  either  in  law  or  in  equity :  yet,  according  to  the  plain- 
tifis'  contention,  the  contract  is  to  operate  in  equity  as  a  transfer, 
and  to  give  a  right  to  relief.  I  apprehend  the  true  construction 
of  the  statutes  of  the  8  &  4  Will.  4,  c.  55,  and  8  <&  9  Vict.  c.  89, 
to  be,  that  no  contract  can  be  valid  unless  it  complies  with  the 
conditions  prescribed  in  those  Acts.  The  legislature,  as  it  appears 
to  me,  did  not  by  the  recent  Acts  abolish  or  repeal  the  law  as  re- 
gards the  regulation  of  contracts,  but  it  continued  in  a  general 
fonn  the  same  regulations  as  to  contracts  which  had  theretofore 
been  imposed ;  and  I  think  those  general  terms  are  sufficient,  so 
as  to  require  that  every  contract  shall  be  registered  in  compliance 
with  the  Acts,  (a)  There  are  many  provisions  in  the  Acts  which 
show  clearly,  as  it  appears  to  me,  that  the  doctrine  of  notice  was 
not  to  have  the  slightest  operation ;  for  it  will  be  found,  that  when 
there  are  successive  sales,  and  they  are  entered  in  the  book  of 
registry  within  a  given  number  of  days,  which  must  elapse  before 
each  transfer  is  registered,  and  two  or  more  are  thus  on  the  regis- 
try, the  person  first  bringing  the  certificate  shall  have  a  right  as 
against  all  other  persons  who  are  -even  prior  to  him  on  the  registry.. 

(a)  On  the  24ih  July,  the  Liord  Chancellor  observed  that  he  might  have 
expressed  himself  too  strongly  on  the  subject  of  the  invalidity  of  the  contract  at 
Uw ;  he  did  not  intend  to  say  that  there  might  not  be  a  remedy  by  action  at  law 
for  the  consequences  of  a  breach  of  the  contract,  but  only  that  there  could  be 
no  equitable  relief  on  the  contract. 
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• 

The  book  of  registry  cannot  be  referred  to  by  a  second  or  subse- 
quent transferee,  without  seeing  that  there  was  upon  the  registry 
of  the  particular  vessel  the  record  of  the  previous  transfers ;  yet 
that  will  not  affect  him  at  all.    It  is  a  mere  question  in  the 

*  421    race,  who  *  first  brings  the  certificate  of  registry,  to  have 

the  particulars  of  the  bill  of  sale,  or  instrument  under  which 
he  claims  the  property,  indorsed  upon  it.  The  whole  frame  of 
the  Acts  negatives  any  equity  arising  out  of  the  doctrine  of  notice. 
I  apprehend  the  true  rule  of  construction  both  in  law  and  equity 
is,  that  in  order  to  have  a  good  title,  you  must  have  an  effectual 
transfer  at  law.  If  you  have  an  efiectual  transfer  at  law,  it  is  just 
as  effectual  in  equity. 

There  are  very  few  cases  bearing  on  the  point  which  has  been 
argued  before  me.  The  question  of  fraud,  which  was  raised  before 
Lord  Eldon  assisted  by  Sir  W.  Grant  in  Mestaer  v.  CHlle^piey  (a) 
was  not  decided,  though  an  issue  was  directed.  Lord  Eldon,  in 
the  subsequent  case  of  Speldt  v.  Lechmere^Qi)  though  he  took 
occasion  to  observe  that  the  point  was  not  determined  in  Mestaer 
V.  CHUeapte,  yet  gave  no  new  opinion  on  the  subject.  He  never 
in  any  one  case  laid  it  down,  that  fraud  itself  would  be  an  excep- 
tion. I  am  not  on  the  present  occasion  called  upon  to  lay  down 
such  a  proposition,  but  of  this  I  am  perfectly  clear,  that,  so  £Bir  as 
the  authorities  have  gone,  there  have  been  cases  very  much  like 
fraud,  and  yet  no  relief  has  been  given. 

The  cases  of  Neumham  v.  Qraves^  and  Barker  v.  Chapman  (c) 
were  both  heard  before  Sir  Wiluam  Grant.  In  the  former  case 
it  appeared  that  Dawson  and  his  partner  assigned  to  Bland  and 
his  partner  a  ship  by  a  proper  bill  of  sale.  The  ship  was  then  at 
sea,  and  before  her  arrival  in  London  both  parties  became  bank- 
rupt, and  upon  her  arrival  in  London  the  plaintifis,  who  were  the 
assignees  in  bankruptcy  of  Bland,  immediately  afterwards 

*  422    took  actual  possession  of  the  ship,  and  applied  *  to  the  cap- 

tain for  the  certificate  of  registry,  to  get  it  indorsed  within 
ten  days  after  the  arrival  of  the  ship,  as  required  by  the  Act  34 
Geo.  3,  c.  68;  but  the  captain,  acting  in  collusion  with  the 
assignees  of  Dawson,  who  had  also  become  bankrupt,  delivered  it 
to  them.  The  Master  of  the  Bolls  was  of  opinion  that  the  Registry- 
Acts  precluded  the  Court  from  giving  any  relief,  and  dismissed 

(a)  11  Yes.  621.  (6)  13  Yes.  588.  (e)  1  Mad.  399,  in  wAia. 
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the  bill ;  so  that  there  the  representatives  of  the  sellers,  though 
they  could  stand  in  no  better  situation  than  the  sellers  themselves, 
bj  collusion  with  the  captain  got  possession  of  the  certificate,  and 
80  precluded  the  representatives  of  the  purchasers  from  making 
good  their  title. 

The  other  case  of  Barker  v.  Chapman  is  referred  to  by  Sir  T. 
Plumeb,  in  the  case  of  Thompson  v.  Leake^  (a)  in  the  following 
terms :  "  Where  there  was  a  gross  fraud  by  preventing  the  ship's 
register  from  being  indorsed  within  the  time  ptescribed  by  the  Act 
of  Parliament,  after  the  return  of  the  ship,  his  Honor  the  Master 
of  the  Bolls,  with  much  reluctance,  and  after  a  year's  delay  of  his 
judgment,  in  hopes  the  parties  would  agree  to  a  compromise,  de- 
cided he  could  not  relieve.  There  was  no  appeal  from  that  deter- 
mination ;  it  is  therefore  a  considerable  authority.  It  is  the  only 
express  decision  that  fraud  is  not  in  these  cases  relievable."  That 
was  the  doctrine  which  Sir  T.  Plubosr  himself  was  inclined  to 
hold  in  Thompson  v.  Leake^  when  he  refused  to  relieve  in  that 
case,  upon  the  ground  either  of  accident  or  fraud.  The  last  case 
to  which  I  have  referred  goes  to  some  extent,  although  not  to  the 
whole  extent  of  refusing  relief  even  where  fraud  was  shown  to 
exist ;  but  all  the  cases,  so  far  as  they  have  gone,  have  decided 
against  relieving  imder  circumstances  which  would  be 
termed  fraudulent  in  the  *  ordinary  acceptation  of  the  word  *  428 
in  this  Court ;  I  am  not  prepared,  nor  am  I  called  upon  on 
the  present  occasion  to  say,  that  there  may  not  be  such  a  case  of 
actual  gross  fraud  as  would  enable  this  Court  to  give  relief. 

It  was  clearly  laid  down  by  Lord  Eldon,  in  Speldt  v.  Lech- 
mere^  (b)  that  while  the  express  clause  as  to  contracts  stood  in  the 
Act  (34  Gteo.  3,  c.  68),  that  "  if  the  transfer  was  not  in  the  mode 
prescribed  by  the  Act,  the  whole  was  void ; "  he  could  gi^e  no 
relief  upon  the  contract,  though  it  was  a  bond  fide  contract,  and 
the  consideration  was  paid  if  the  Registry  Acts  were  not  com* 
plied  with.  Assuming  that  to  be  the  law,  and  coupling  that  with 
the  observations  of  Lord  Eldon  in  Sx  parte  YcMop^  (c)  the  re- 
sult, I  think,  clearly  is,  that  when  the  contract  is  void  at  law, 
there  can  be  no  relief  in  equity.  That  may  be  laid  down  as  a 
general  rule.    I  do  not  say  that  it  may  not  admit  of  exception. 

I  have  already  expressed  my  opinion  that  there  is  no  actual 

(a)  1  Mad.  39 ;  see  p.  44.  (c)  16  Yea.  60 ;  see  p.  67. 

(6)  13  Yes.  588. 
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fraad  in  the  case  before  me,  and  therefore,  upon  the  mere  ground 
of  fraud,  I  cannot  give  any  relief  as  against  the  registry.  Assum- 
ing the  contract  to  be  clearly  made  out  as  regards  the  intended 
destination  of  the  ship  to  the  plainti^,  still  I  think  it  is  one  of 
those  contracts  which,  according  to  the  authorities  to  which  I  have 
referred,  this  Court  cannot  enforce.  In  the  case  of  Brewster  y. 
Clarke  y  (a)  there  was  a  clear  agreement  for  the  sale  of  a  ship,  yet 
it  was  held  to  be  void  for  want  of  the  certificate  being  duly  recited 
in  the  memorandum  of  sale,  though  a  copy  of  such  certificate  was 
annexed  thereto.  Here  the  power  of  attorney  for  sale  and  the 
letter  that  passed  are  supposed  to  make  the  contract,  but  they 

are  wholly  informal. 
*  424  *  I  am  of  opinion  that  the  Acts  in  force  when  this  trans 
action  took  place  applied  to  contracts  qua  contracts,  just  as 
much  as  the  Act  34  Geo.  3.  c.  68,  expressly  applied  to  contracts, 
the  provisions  of  which,  though  the  Act  itself  were  repealed,  I 
think  were  intended  to  be  carried  over  and  given  effect  to  by  the 
subsequent  Acts.  Contracts,  then,  relative  to  the  transfer  of 
ships,  requiring  all  the  same  formalities  as  any  other  transfer,  — 
registration,  a  recital  of  the  certificate  of  registry  in  the  instru- 
ment of  transfer,  and  the  indorsement  upon  the  certificate, — I 
must  necessarily  hold  that  this  was  a  contract  that  could  not  oper- 
ate in  this  Court  to  bind  the  ship  in  any  manner.  As  a  transfer, 
it  is  void  both  in  law  and  equity. 

It  was  contended  before  me,  as  it  was  in  the  case  of  Huffhe$  v. 
Morrisj  (i)  that  the  contract  to  transfer  as  in  ordinary  cases  in 
this  Court,  is  equivalent  to  an  actual  transfer  of  the  property,  but 
the  moment  such  a  proposition  is  enunciated,  it  is  obnoxious  to  the 
rule  provided  by  the  Ship  Registry  Acts,  which  destroys  its  efiect, 
both  ^t  law  and  in  equity.  I  think,  therefore,  I  am  entirely  pre- 
cluded from  giving  any  relief  as  regards  the  transfer  of  the  ship 
itself. 

Then  it  has  been  most  elaborately  argued,  that  I  might  and 
ought  to  give  eflfect  to  the  transaction  as  regards  the  proceeds  of 
the  vessel,  although  I  cannot  affect  the  vessel  itself.  I  do  not  lay 
dpwn  any  rule,  that  parties  cannot  authorize  a  ship  to  be  sold,  and 
direct  in  what  mfinner  the  money  shall  be  applied.  That  is  quite 
a   different  question.    But  the  question  before  me  is  this;   the 

(a)  2  Mer.  75.  (6)  Anie,  p.  849. 
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plaintiffl  claim  the  right  imder  certain  docmnents,  which 
they  say  vest  the  property  of  the  yessel  in  *  them,  but  for  ♦  426 
the  Ship  Registry  Acts ;  and  being  forced  to  relinquish  such 
right  to  the  Tessel,  they  say  they  haTe  an  equity  to  that  which 
represents  the  vessel,  namely,  the  price  produced  by  the  sale  of  the 
veseel,  and  that  a  Court  of  Equity  is  bound  to  give  effect  to  that 
claim.  Can  this  Court  give  any  relief  as  regards  the  proceeds  of 
property  which  could  not  be  given  as  against  the  property  itself  ? 
There  may  be  cases  put  with  regard  to  other  transactions  in  which 
the  Court  would  follow  the  money,  and  would  not  follow  the  prop- 
erty, but  I  think  the  right  of  the  money  here  must  spring  out  of 
tiie  right  to  the  Tcssel.  The  right,  if  there  was  any  right  created, 
was  to  the  vessel,  for  the  consignment  was  of  the  vessel,  and  the 
vessel,  by  its  proceeds,  no  doubt  was  to  pay  its  debts ;  but  before 
efiect  was  given  to  that  inchoate  right,  before  it  ever  ripened  into 
a  perfect  contract,  —  and  while  it  was  pending, — the  party  who 
was  in  the  act  of  giving  effect  to  it  chose  to  prevent  it  from  becom- 
ing a  legal  and  binding  contract.  If  it  does  not  become  a  legal 
binding  act,  how  can  equity  fix  upon  the  proceeds  of  property, 
which  by  law  has  not  become  liable,  and  which  in  fact  legally  be- 
longs to  somebody  else  ?  Suppose,  for  example,  the  defendants 
had  DOW  got  the  ship,  and  if,  as  is  admitted,  they  would  be  entitled 
to  retain  her  as  long  as  she  endures,  or  to  make  firewood  of  her  if 
^j  please,  and  the  plaintiffs  never  could  enforce  their  claim,  it 
would  be  singular  indeed,  that  though  the  property  could  be  held 
in  defiance  of  the  rightfiil  owner,  and  that  no  equity  existed  as 
regarded  the  property  so  long  as  it  was  kept  in  specie^  yet  that  the 
moment  that  property  was  converted  into  money,  the  money  might 
be  demanded  by  the  plaintifis.  What  is  that  but  indirectly  break- 
ing in  upon  the  provisions  of  the  Ship  Registry  Acts,  and  giviqg  the 
plainti£b  a  right  or  property  in  the  vessel,  though  they  cannot  have 
the  vessel  itself  ?  Those  Acts  intended  that  the  property 
*  in  the  vessel  should  go  hand  in  hand  with  the  right  to  the  *  426 
vessel,  and  that  he  who  had  the  vessel  should  have  also  an 
equitable  right  to  the  property  in  the  vessel.  The  cases,  if  tt 
were  necessary  to  go  into  them,  would  prove  that.  My  clear  opin- 
ion therefore  is,  that  the  property  in  this  ship  did  not  pass  to  the 
plaintifis  while  it  was  in  ipecicj  and  that  being  so,  that  the  contract 
under  the  documents  which  have  been  produced  does  not  give  them 
the  title  which  they  now  assert  to  the  proceeds  of  that  property. 
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If  this  case  had  not  been  elaborately  considered  in  the  Court 
below,  where  it  underwent  so  much  and  such  great  consideration, 
I  so  much  disapprove  of  the  conduct  of  the  house  of  Messrs. 
Mackay  of  St.  John's,  that  I  should  not  dismiss  the  appeal  with 
costs ;  but  as  the  case  was  so  fully  considered,  and  as  I  think  the 
Court  came  to  a  right  determination  in  point  of  law,  I  cannot  help 
dismissing  this  appeal  with  costs. 


•  427  •  THE  CORPORATION  OP  ROCHESTER  v.  LEE. 

1852.    July  21,  22,    Before  the  Lord  Chancellor  Lord  St.  Leonards. 

As  a  general  rule,  where  a  plaintiff's  title  to  equitable  relief  depends  on  a  legal 
right,  on  the  establishment  of  such  right,  either  by  an  action  or  .an  i8sae«  he 
will  be  entitled  to  the  costs  both  at  law  and  in  equity.  After  an  issue  luul 
been  directed  and  found  in  favour  of  the  defendant,  the  plaintiff  applied  for 
a  neif  trial,  which  was  refused ;  the  cause  was  then  brought  to  a  hearing, 
when  the  bill  was  dismissed  with  costs.  The  plaintiff  then  appealed  from  the  * 
decree,  as  well  as  the  order  refusing  the  new  trial.  On  that  appeal  the  lull 
was  retained  for  a  year,  with  liberty  for  the  plaintiff  to  bring  an  action.  An 
action  was  accordingly  brought,  and  a  verdict  was  found  in  the  plaintiff's 
favour;  but  a  new  trial  of  the  action  was  subsequently  granted,  on  the 
ground  of  misdirection  of  the  Judge.  The  plaintiff  having  been  successful  in 
the  second  action,  the  cause  was  brought  before  the  Vice-Chancellor  Kkight 
Bruce,  on  the  equity  reserved,  when  he  made  a  decree  in  conformity  with 
the  result  of  the  trial  at  law,  but  did  not  think  fit  to  make  any  order  as  to 
costs :  Hddf  on  an  appeal  from  that  decree,  that  the  appeal  involved  so  much 
of  principle  as  to  render  it  an  exception  to  the  ordinary  rule,  which  prohibits 
an  appeal  for  costs  alone.* 

Under  the  circumstances  of  this  case,  held,  that  the  plaintiff  was  not  entitled  to 
the  costs  of  the  issue,  nor  of  the  first  trial  of  the  action,  nor  of  so  much  of 
the  costs  of  the  suit  as  was  occasioned  by  his  having  brought  the  cause  to  a 
hearing  without  appealing  from  the  order  refusing  the  new  trial  of  the  issue, 
but  that  be  was  entitled  to  all  the  other  costs.* 

The  present  was  an  appeal  on  the  part  of  the  plaintiffs  firom 
BO  much  of  an  order  of  the  Vice-Chancellor  Knight  Bruce,  pro- 
nounced on  further  directions  on  the  28th  July,  1851,  as  declared 
that  the  Court  did  not  tliink  fit  to  make  any  order  as  to  costs  of 

*  See  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1463  et  seq. ;  Chappell  p.  Gregory,  2 
De  G.,  J.  &  S.  111. 

'  See  2  Dan.  Ch.  Fr.  (4th  Am.  ed.)  1081,  1042,  1043. 
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this  suit  or  the  action  at  law  between  the  plaintifis  and  the  defend- 
ant up  to  that  time.  The  following  are  the  circumstances  out  of 
which  this  appeal  arose :  On  the  hearing  of  this  cause  on  the  9th 
February,  1847,  at  the  request  of  the  defendant,  the  following  issue 
was  directed  by  the  Vice-Chancellor  Knight  Bruce  :  Whether 
the  corporation,  as  the  owners  of  the  port  of  the  city  of  Rochester, 
were,  on  the  7th  day  of  August,  1845  (the  date  of  the  filing  of 
tiie  bill),  lawfully  entitled  to  demand  and  receive  the  toll  or  duty 
in  question  upon  every  ton  of  coal  brought  by  water  to  and  un- 
loaded within  the  port,  for  the  weighing  or  being  ready  to  weigh 
the  same  ?  And  if  the  jury  should  find  any  special  matter,  it  was 
to  be  indorsed  on  the  postea. 

*  The  issue  was  tried,  when  the  verdict  was,  in  effect,  *  428 
that  the  plaintiffs  were  not  owners  of  the  port  of  the  city 
of  Rochester,  nor  were  they  entitled  on  the  7th  August,  1845, 
Ac.  [following  the  terms  of  the  issue],  but  there  was  an  indorse- 
ment in  the  postea  that  the  plaintiffs  were  entitled  to  the  payment 
in  question  upon  all  coals  brought  by  water  and  unloaded  within 
the  said  city  and  the  liberties  thereof,  for  sale  only. 

On  the  8th  May,  1848,  the  plaintiffs  moved,  before  the  Vice- 
Ohancellor  Knight  Bruce,  for  a  new  trial,  but  the  motion  was 
refused,  and  the  costs  were  directed  to  be  costs  in  tlie  cause.  On 
the  28th  June,  1848,  the  cause  came  on  to  be  heard  on  further 
directions,  when  his  Honor  dismissed  the  bill  without  prejudice  to 
any  questions,  except,  &c.  (proposed  by  the  issue),  and  the  costs 
of  the  suit  and  issue  were  directed  to  be  paid  by  the  plaintiffs. 

The  plaintiffs  appealed  to  the  Lord  Chancellor  (Lord  Cotten- 
HAM)  from  the  orders  of  the  8th  May,  1848,  and  28th  June,  1848 ; 
and  on  the  23d  November,  1849,  his  Lordship  being  of  opinion  that 
plaintiff'  title  depended  more  on  question  of  legal  presun^)tion 
than  on  any  disputed  fact,  and  not  being  perfectly  satisfied  with 
the  result  of  the  trial,  discharged  both  the  orders  appealed  from,  (a)* 
and  made  an  order  retaining  the  bill  for  a  twelvemonth,  with  the 
liberty  for  the  plaintiffs  to  bring  an  action,  although  the  original 
decree  directing  the  issue  was  not  appealed  from.  In  pursuance 
of  Lord  Cottenham's  order,  the  plaintiffs  brought  an  action  of 
debt  against  the  defendant,  in  which  action  the  jury,  on  the  22d 
March,  1850,  returned  a  verdict  in  favour  of  the  plaintiffs  upon 

(a)  1  Mac.  &  G.  467. 
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*  429  all  the  issues.     A  rule  for  a  new   trial  *  having   been 

subsequently  obtained  and  made  absolute,  the  action  was 
again  tried ;  and  on  the  24th  March,  1851,  a  similar  verdict  in  the 
plaintifib'  favour  was  returned  on  all  the  issues.  On  the  28th 
March,  1851,  the  cause  came  on  to  be  heard  before  the  Yice- 
Chancellor  Knight  Bruce,  on  the  equity  reserved  by  Lord  Gotten- 
ham's  order,  and  upon  the  matter  of  costs,  when  his  Honor  made 
a  declaration  in  the  terms  of  the  affirmative  of  the  issues  as 
originally  directed ;  and  on  the  defendant's  submitting  to  account 
on  that  footing,  made  the  order  as  to  costs,  which  formed  the 
subject  of  the  present  appeal. 

■ 

Mr.  Russell  and  Mr.  W.  D.  Lewis^  in  support  of  the  appeal.  — 
This  is  an  appeal  in  respect  of  costs  alone,  but  within  one  of 
the  recognized  exceptions,  being  on  a  question  of  principle.  Owen  v. 
Qriffithy  (a)  Burkett  v.  Spray ^  (i)  Taylor  v.  SouthgatCj  (c)  AngeU 
V.  Dams,  (d)  The  plaintifis  have  succeeded  in  every  object  of  the 
suit,  which  being  a  bill  of  peace,  the  costs  of  the  action  at  law 
ought  to  have  been  awarded  by  the  Vice-Ohancellor.  Olijton  v. 
Orchard^  (e)  Codringtony.  England^  (jg)  Blackburn  v.  Qregson^  (A) 
White  V.  Lisle^  (f)  Beardlock  v.  Tyler.  (*)  The  error  of  which  the 
tlie  plaintifis  complain  is  apparent  on  the  face  of  the  decree,  and 
as  its  correction  does  not  involve  a  rehearing  of  the  cause,  it  fol- 
lows that  the  error  may  be  set  right  on  the  present  appeal.  ChappeU 
V.  Purday.  (J) 

Mr.  Wigram  and  Mr.   Shapter,  for  the    respondent. — 

*  430  *  This  was  an  appeal  purely  on  account  of  costs,  and  being 

a  matter  on  which  the  Yice-Chancellor  has  exercised  his 
disq^tion,  after  taking  all  the  circumstances  of  the  case  into 
consideration,  this  Court  will  not  interfere.  It  was  said  that  the 
bill  in  this  case  was  a  bill  of  peace,  and  that  the  right  of  the 
plaintiffs  being  established  at  law,  the  costs  ought  to  follow 
the  result ;  it  was  not,  however,  a  bill  of  peace,  as  there  was  only 
one  defendant ;  but  assuming  that  it  was,  still  the  plainti£fo  had 

(a)  1  Yes.  250.  (g)  Barnard,  436. 

(6)  1  Ru88.  &  M.  118.  ih)  1  Bro.  C.  C.  420. 

(c)  4  M.  &  C.  203.  (0  3  Swanst.  342. 

(d)  4  M.  &  C.  360.  (At)  Jacob,  671. 
(«)  lAtk.  610.  (0  2  Phil.  227. 
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not  established  their  claim  as  originally  laid  in  the  bill,  and  there 
was  no  appeal  from  the  decree  directing  the  issue,  nor  was  the 
issue  itself  disturbed. 

Mr,  W.  J).  Levns,  in  reply. 

The  Lord  Chancellor. — I  think  that  this  is  a  case  falling 
within  the  description  of  cases  in  which  an  appeal  for  costs  is 
admissible.  Generally  speaking,  there  is  no  doubt  that  costs  must 
abide  the  event  of  a  bill  of  this  nature,  which  is  to  establish  a 
prescriptive  right,  and  such  right  being  established  at  law  in  the 
plaintifi^'  favour,  it  follows  that  the  costs  of  the  trial  ought  to 
have  been  made  payable  by  the  defendant ;  the  present,  however, 
is  a  case. of  very  peculiar  circumstances.  When  this  suit  was  first 
heard  an  issue  was  directed,  and  found  in  the  defendant's  favour ; 
the  corporation  applied  for  a  new  trial,  which  was  refused ;  and 
instead  of  appealing  immediately  from  that  order  refusing  their 
application,  they  proceeded  to  have  the  cause  heard  on  further 
directions  ;  and  it  was  not  until  a  decree  had  been  made  directing 
the  dismissal  of  the  bill,  and  as  a  necessary  consequence  with 
costs,  that  they  appealed  from  the  order  refusing  a  new  trial  of  the 
issue,  and  they  appealed  at  the  same  time  from  the  decree. 

*  It  is  to  be  observed  that  Lord  Cottenham  did  not  *481 
reverse,  though  he  varied,  the  decree  of  the  Vice-ChaAcellor 
dismissing  the  bill ;  but  he  left  the  plaintiffs  at  liberty  to  bring  an 
action.  Now,  although  the  same  question  might  be  tried  and 
decided  in  an  action  as  upon  an  issue,  yet  leaving  a  party  to  bring 
an  action  is  very  different  from  granting  a  new  trial  of  an  issue :  in 
the  one  case  the  Court  loses  its  power  over  the  proceedings  at  law, 
and  in  the  other  it  retains  such  power.  The  result  of  the  trial  of  the 
first  action  was  in  favour  of  the  corporation,  but  miscarried  from 
the  misdirection  of  the  Judge.  There  was  consequently  another 
trial,  and  on  that  trial  the  corporation  again  established  their  claim. 
The  cause  then  came  before  the  Vice-Chancellor  who  made  the 
original  decree:  he  found  the  matter  balanced  —  he  had  approved 
of  the  conclusion  of  the  jury  upon  the  issue,  which  was  also  ap- 
proved of  by  the  learned  Judge  before  whom  it  was  tried.  Finding 
that  of  which  he  approved,  opposed  to  the  subsequent  findings  of 
the  jury  in  the  two  actions,  of  the  verdicts  in  which  he  disap- 
proved, he  was  placed  in  a  difficulty,  which  does  not  occur  to  me, 
in  dealing  with  the  costs. 
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Under  the  particular  circumstances,  therefore,  to  which  I  have 
referred,  I  am  of  opinion  the  justice  of  the  case  will  be  met  by 
giving  no  costs  of  the  issue,  which  was  found  in  favour  of  the 
defendant,  and  which  in  truth  has  never  been  properly  disturbed, 
as  there  has  been  no  new  trial  of  that  issue.  I  think,  also,  that 
there  should  be  no  costs  of  the  hearing  on  further  directions, 
because  the  corporation  should  have  come  at  once  upon  appeal  for 
a  new  trial  of  the  issue,  and  should  not  have  put  the  pai*ties  to  the 
expense  of  that  hearing  upon  further  directions.  I  think,  more- 
over, that  there  should  be  no  costs  of  the  trial  which  failed  by  the 
misdirection  of  the  judge ;  for  that  neitlier  party  is  prop- 
*  432  erly  answerable.  Subject  to  *  these  three  exceptions,  I  am 
of  opinion  that  the  plaintiffs*  are  right  in  their  contention, 
and  that  the  order  of  the  Vice-Chancellor  must  therefore  be  varied, 
so  that  the  plaintiffs  shall  have  the  costs  of  the  last  trial  and  gen- 
erally of  this  suit. 


ADEY  V.  ARNOLD.i 

1852.    July  22,  28.    Before  the  Lord  Chancellor  Lord  St.  Leonards. 

A  breach  of  trust  will  constitute  merely  a  simple  contract  debt,  unless  there  is 
something  in  the  creation  of  the  trust  to  raise  a  liability  on  covenant  against 
the  trustee.* 

This  was  an  appeal  by  one  of  the  defendants,  William  Arnold, 
who  had  been  a  co-trustee  with  the  testator,  Thomas  Arnold,  of  a 
certain  indenture  dated  the  29th  September,  1803,  being  the  mar- 
riage settlement  of  Mr.  and  Mrs.  Annesley,  from  so  much  of  a 
decree  made  by  the  Vice-Chancellor  Lord  Cranworth  on  further 

>  S.  C,  16  Jur.  1123. 

*  See  Hill  Trustees  (Sd  Am.  ed.),  778,  779,  and  notes;  Benbury  v.  Benbnrj, 
2  Dev.  &  Bat.  £q.  238;  Lewin  Trusts  (5th  £ng.  ed.),  169,  170;  Lockhart  o. 
Reilly,  1  De  G.  &  J.  464;  Obee  v.  Bishop,  1  De  G.,  F.  &  J.  140;  Holland  r. 
Holland,  L.  R.  4  Ch.  Ap.  449 ;  Wynch  v.  Grant,  2  Drew.  312 ;  18  Jur.  1010 ; 
Newport  v.  Bryan,  5  Ir.  £q.  119 ;  Isaacson  v,  Harwood,  L.  R.  3  Ch.  Ap.  225. 
Since  the  Act  of  3  &  4  Wm.  4,  c.  104,  which  makes  the  real  estate  of  debtors  in 
all  cases  assets  for  the  payment  of  simple  contract  debts,  the  distinction  in  ques- 
tion has  become  of  little  practical  importance  in  England ;  and  in  the  United 
States,  where  generally  real  estate  is  assets  for  the  payment  of  all  debts,  the  dis- 
tinction is  of  no  effect.     See  Hill  Trustees  (3d  Am.  ed.),  499,  note,  778,  779. 
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directions,  and  bearing  date  the  26th  July,  1851,  as  declared  that 

• 

the  estate  of  Thomas  Arnold  was  liable  to  make  good  a  sum  of 
1970^.  18«.  6d.  produced  by  the  sale  of  2095/.  68.  9d.  bank  three 
pounds  per  cent  annuities  subject  to  the  trusts  of  the  indenture, 
and  that  this  liability  was  to  be  treated  as  a  simple  contract  debt 
due  to  the  persons  beneficially  interested  under  the  trusts  of  the 
indenture,  and  not  as  a  specialty  debt,  as  had  been  found  by  the 
Master  to  whom  the  cause  had  on  the  hearing  been  referred. 

The  suit,  which  was  instituted  in  August,  1844,  was  a  creditor's 
suit  for  the  administration  of  the  estate  of  Thomas  Arnold,  who 
died  on  the  7th  February,  1844.  The  present  appellant,  who  was 
one  of  the  executors  of  Thomas  Arnold,  by  his  answer  stated  that 
he  was  induced  by  the  testator  to  accept  conjointly  with  him  the 
office  of  trustee  under  the  marriage  settlement  of  Marcus  John 
Anncsley,  Esq.,  and  Frances  Charlotte  his  wife,  for  whom 
the  testator  also  acted  as  solicitor;  *that  afterwards  he,  *  438 
the  defendant,  being  desirous  of  resigning  his  office  of 
trustee  of  such  settlement,  before  any  new  trustee  was  appointed 
of  the  funds  subject  thereto  was  induced  by  the  testator,  on  a 
memorandum  directing  him  so  to  do,  signed  by  M.  J.  Annesley  and 
F.  C.  Annesley,  to  execute  a  power  of  attorney  for  the  receipt  of 
the  diridends  and  the  transfer  of  the  fund  subject  to  the  trusts 
of  the  settlement,  and  that  the  same  was  under  such  power  of 
attorney  transferred  into  the  sole  name  of  the  testator,  who  after- 
wards sold  the  whole  of  the  fund  and  applied  the  proceeds  thereof 
to  his  own  purposes :  the  defendant  submitted  that  he  was  entitled 
to  be  indemnified  out  of  the  estate  of  the  testator  against  all 
liabilities  to  which  he  had  become  subject  by  reason  of  this  sale 
and  appropriation,  in  priority  of  all  the  other  creditors  of  the 
testator. 

By  the  decree  made  on  the  hearing  of  the  cause  on  the  14th 
July,  1845,  it  was  referred  to  the  Master  to  inquire  and  state  to 
the  Court  under  what  circumstances  the  power  of  attorney  above 
mentioned  was  executed  by  William  Arnold. 

The  Master  by  his  report  dated  the  27th  July,  1847,  found  the 
trusts  of  the  indenture  in  question  vesting  in  F.  Smith  and  W. 
Smith,  the  share  to  which  Mrs.  Annesley  would  become  entitled 
under  the  will  of  F.  Smith  deceased,  such  trusts  being  chiefly  for 
the  benefit  of  Mrs.  Annesley  and  her  issue ;  that  T.  Arnold  the 
testator  was  the  solicitor  of  Mr.  and  Mrs.  Annesley,  and  that  on 
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the  5th  February,  1841,  he  wrote  to  W.  Arnold  asking  him  to  be 
a  trustee  jointly  with  him  of  a  sum  of  2000Z.  to  which  Mrs. 
Annesley  had  become  entitled ;  that  W.  Arnold  complied  with 
this  request,  and  that  an  indenture  dated  the  6th  April,  1841,  pre- 
viously approved  by  the  Master  to  whom  certain  suits 

*  434    *  for  the  administration  of  the  estate  of  F.  Smith  were 

referred,  was  indorsed  on  the  former  indenture  reciting  the 
several  proceedings  in  the  last-montioned  suits  and  a  report  of  the 
Master  finding  that  F.  Smith,  the  surviving  trustee  of  the  settle- 
ment of  the  29th  September,  1803  (W.  Smith  being  dead),  ought 
to  be  discharged  from  being  a  trustee,  and  T.  Arnold  and  W. 
Arnold  to  be  substituted  as  trustees  of  the  settlement,  and  wit- 
nessing that  under  the  power  for  that  purpose  contained  in  the 
articles,  Mr.  and  Mrs.  Annesley,  with  the  consent  of  F.  Smith,  T. 
Arnold,  and  W.  Arnold,  substituted  and  appointed  T.  Arnold  to 
be  a  trustee  in  the  stead  or  place  of  W.  Smith,  and  W.  Arnold 
to  be  a  trustee  in  the  stead  or  place  of  F.  Smith.  The  Master  also 
found  that  in  pursuance  of  an  oixler  made  in  the  lastrmentioned 
suits,  2095/.  68.  9d.  bank  three  pounds  per  cent  annuities  was 
transferred  into  the  names  of  T.  Arnold  and  W.  Arnold  ;  that  in 
January,  1842,  T.  Arnold  sent  to  W.  Arnold  a  power  of  attorney 
to  authorize  the  receipt  of  the  dividends  then  due  or  thereafter  to 
accrue  due  on  the  stock ;  that  a  good  deal  of  communication  took 
place  between  T.  Arnold  and  W.  Arnold  as  to  this  power,  W. 
Arnold  being  unwilling  to  execute  it,  and  that,  although  he  did  at 
last  execute  it,  the  power  was  never  acted  on,  in  consequence  of 
an  informality  attending  the  execution  ;  that  in  September,  1842, 
T.  Arnold  presented  to  W.  Arnold  another  power  of  attorney  for 
his  execution,  authorizing  the  sale  of  the  stock,  and  at  the  same 
time  delivering  to  him  the  following  request  in  writing:  '*To 
William  Arnold,  Esq.,  —  You  having  signified  your  desire  to 
resign  the  trusteeship  to  which  you  have  been  appointed  under 
the  deed  of  settlement  made  between  us,  the  undersigned  Marcus 
John  Annesley  and  Caroline  Frances  Annesley,  we  therefore  do 
hereby  agree  to  exonerate  and  discharge  you  from  all  responsi- 
bility in  respect  of  the  said  trusteeship  by  you  undertaken 

*  435    *  jointly  with  your  co-trustee,  provided  you  shall  in  due 

course  execute  a  power  of  attorney  for  the  receipt  of  the 
dividends  now  overdue,  and  to  transfer  the  fund  so  invested  in 
your  joint  names  to  your  co-trustee,  Mr.  Thomas  Arnold  of  Poole, 
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solicitor,  who  will  then  become  sole  trustee,  so  that  the  fund  may 
be  dealt  with  according  to  the  trusts  of  the  said  settlement.  Dated 
this  9th  day.  of  August,  1842.  Marcus  J.  Annesley,  Caroline  F. 
Annesley.  Witnesses  to  the  signature  of  Marcus  John  Annesley 
at  Poole  this  day,  Thomas  Arnold,  A.  Hawes.  Witness  to  the 
signature  of  Caroline  Frances  Annesley  at  Ouernsey,  M.  Arnold ;" 
(hat  W.  Arnold  thereupon  executed  the  power,  and  the  fund  was 
shortly  afterwards  transferred  into  the  name  of  T.  Arnold  alone, 
and  was  subsequently  sold  out,  and  the  proceeds  of  the  sale  re- 
ceived by  him. 

The  suit  came  on  for  further  directions  on  the  2dth  June,  1848, 
when  it  was  referred  to  the  Master  to  inquire  (among  other 
things)  whether  the  estate  of  the  testator  was  indebted  or  liable 
to  any  and  what  amount  in  respect  of  the  2095Z.  6^.  9d.  bank 
three  pounds  per  cent  annuities  found  to  have  been  sold  by  the 
testator,  and  whether  the  same  constituted  a  debt  or  liability  by 
specialty  or  any  simple  contract  only,  with  liberty  to  state  special 
circumstances. 

The  Master,  by  his  report  dated  the  31st  May,  1850,  found  that 
the  sale  of  the  2095Z.  6«.  9d.  bank  three  pounds  per  cent  annuities 
and  appropriation  of  the  proceeds  thereof,  was  a  breach  of  trust 
on  the  part  of  the  testator,  Thomas  Arnold ;  that  he  thereby 
became  liable  and  bound  to  replace  the  same  annuities,  and  was 
liable  so  to  do  under  the  deed  of  the  6th  April,  1841,  and  that 
his  estate  was  indebted  or  liable  to  the  amount  of  1970!. 
lis.  6d.  sterling  in  respect  of  the  said  2095/.  6^.  9d,  *  bank  *  436 
three  pounds  per  cent  annuities,  and  that  the  same  consti- 
tuted a  debt  and  liability  by  specialty.  It  was  on  this  finding  that 
the  present  question  arose. 

The  yice-Chancellor,  on  the  suit  coming  on  for  subsequent 
fiirther  directions  on  the  26th  July,  1851,  reversed  the  decision  of 
the  Master,  and  held,  in  favour  of  the  plaintiff  on  behalf  of  the 
creditors  of  Thomas  Arnold,  that  the  debt  or  liability  was  a  sim- 
ple contract  debt  only. .  From  this  decision  W.  Arnold  now  ap- 
pealed to  the  Lord  Chancellor. 

Mr.  WUlcocky  Mr.  Malins^  and  Mr.  Osborne,  for  the  appeal.  — 
They  submitted  that  the  finding  of  the  Master  was  right,  and 
cited  the  following  cases  as  authorities  for  holding  that  the  sum 
in  question,  though  due  in  respect  of  a  breach  of  trust,  was  a 
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specialty  debt.*    Clifford  v.  Manley^  (a)  Ben%<yn  v.   Ben%ony  (V) 
Plumer  v.  Marchant,  (<?)  Randall  v.  Lynch^  (d)  Lord  Montford  v. 
Lord  Cadogan^  (e)  Mavor  v.  Davenport^Cjg)  Turner  y.-WardlCy  (A) 
Wood  V.  Hardisty.  (%) 

Mr.  Teed  and  Mr,  Webb  supported  the  decision  of  the  Vice- 
Ghancellor.  —  Thej  argued  that  the  general  rule  was  against  the 
contention  of  the  appellant,  and  that  the  cases  cited  were  excep- 
tions depending  as  to  each  on  its  own  special  circumstances,  such 
as  there  having  been  an  acknowledgment  of  the  debt  by  the  party 
sought  to  be  charged.  Besides  commenting  on  the  cases  before 
cited  they  mentioned  Vernon  v.  Vawdry^  (A?)  Parker  v.  Young.  (J) 

*  437        *  Mr.  Stuart  appeared  for  the  residuary  legatee  of  Thomas 
Arnold,  but  the  Lord  Chancellor  held  that  he  was  not  enti- 
tled to  be  heard. 

Mr.  Willcock  replied. 

The  Lord  Chancellor. — There  is  no  great  difficulty  in  this  case. 
As  a  general  proposition,  it  is  clear  that  a  breach  of  trust  does  not 
constitute  a  specialty  debt :  Vernon  v.  Vawdry,  (i)  Cox  v.  Bate- 
man  ;  (m)  but  it  is  also  clear,  that,  where  there  has  been  a  deed 
declaring  the  trusts  amounting  to  a  covenant,  as  Lord  Eldon  said 
in  Lord  Montford  v.  Lord  Cadogan^  (/i)  and  where  there  has  been 
a  debt  by  means  of  the  trustee  having  money  in  his  possession,  and 
applying  it  contrary  to  the  manner  in  which  under  his  hand  he 
has  covenanted  to  apply  it,  in  such  a  case  the  liability  has  been 
held  to  be  a  specialty  debt. 

The  Court  will  not,  however,  raise  a  covenant,  without  necessity, 
as  may  be  seen  from  the  case  of  Bartlett  v.  Sodg%on:  (o)  that  was 
an  action  of  debt  on  a  bond  brought  by  a  creditor  of  Peter  Holme 
against  his  heir-at-law :  it  appeared  that  Peter  Holme  and  another 
were  parties  to  the  defendant's  marriage  settlement,  by  which  all 

(a)  Gas.  temp.  Talbot,  109.  (0  2  Cell.  642. 

(6)  1  P.  W.  130.  (ifc)  2  Atk.  119. 

(c)  8  Burr.  1380.  (0  6  Beav.  261. 

id)  12  East,  179.  (»i)  2  Ves.  19. 

(e)   19  Ves.  635.  (n)   19  Ves.  635. 

Ig)  2  Sim.  227.  (o)  1  T.  R.  42. 
{h)  7  Sim.  80. 
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her  personal  property  was  assigned  to  them  upon  certain  trusts 
for  her  benefit :  the  deed  contained  a  clause,  '^  that  the  trustees 
should  not  be  chargeable  with  or  accountable  for  any  money  aris- 
ing in  execution  of  the  said  trusts,  but  what  the  person  or  persons 
80  to  be  accountable  should  actually  receive :  "  Peter  Holme,  his 
co-trustee  being  dead,  received  money,  part  of  the  trust 
property,  which  he  did  not  apply  according  to  *  the  trusts :  *  438 
nnder  these  circumstances  the  defendant  pleaded  plene  ad- 
ministravit,  claiming  as  against  the  plaintiff  to  retain  the  amount 
ont  of  the  assets :  it  was  insisted,  not  that  a  specialty  debt  arose 
from  the  declaration  of  trust,  but  that  it  arose  from  the  words 
discharging  the  trustees,  which  it  was  contended  expressly  bound 
each  trustee  and  his  heirs  for  what  he  should  actually  receive. 
Lord  Mansfield,  however,  said,  ^'  This  is  a  common  clause  of  in- 
demnity which  is  inserted  in  all  settlements :  the  sense  of  it  is 
this,  that  the  trustees  and  their  heirs  shall  not  be  accountable  for 
more  than  they  receive ;  they  are  accountable  for  what  they  actu- 
ally receive,  but  not  as  under  a  covenant :  "  and  Mr.  Justice  Ash- 
hurst  added,  "  It  is  not  a  clause  of  charge,  but  rather  of  discharge 
and  indemnity  ;  it  is  to  take  away  that  responsibility  which  each 
would  be  under  for  the  acts  of  the  other  were  it  not  for  this 
clause." 

It  does  not  seem  to  have  occurred  to  any  one  in  the  case  just 
referred  to,  that  the  mere  assignment  in  trust  would  create  a  spe- 
cialty debt :  that,  however,  is  the  only  point  here,  for  on  looking 
at  the  deed,  which  is  a  simple  transfer  from  the  old  to  the  new 
trustees,  I  can  find  no  words  on  which  to  raise  a  declaration  or 
agreement  amounting  to  a  covenant:  there  is  an  obligation  to 
perform  certain  trusts,  which  equity  will  enforce,  but  nothing  on 
which  to  ground  an  action  of  covenant.  This  Court  will  enforce 
a  trust,  but  only  qv4  trust,  and  only  so  far  as  to  make  it  fall 
within  the  rule  which  constitutes  the  claim  under  it  a  simple  con- 
tract debt.  I  take  then  the  present  to  be  a  clear  case ;  and  that, 
without  disturbing  the  authorities,  there  being  in  the  deed  no  words 
to  raise  a  covenant,  the  sum  claimed  can  only  be  regarded  as  a 
simple  contract  debt.    The  appeal  must  therefore  be  dismissed. 

[  343  ] 


*  439  CABB3  IN  CHANCEBT. 


•  439         •  In  the  Matter  of  FAWCETT'S  PATENT. 

1852.     April  16,  June  12,  July  17.     Before  the  Lord  Chancellor  Lord  St. 

Lkonabds. 

Where  a  caveat  was  lodged  before  the  great  seal  was  affixed  to  a  patent,  the 
Lord  Chancellor  declined  to  enter  into  the  merits  of  the  opposition,  but  re- 
ferred the  matter  back  to  the  Attorney-General. 

In  this  case  the  object  of  the  petition  was  to  obtain  the  sealing 
of  the  petitioner'fi  patent,  notwithstanding  the  caveat,  which  had 
heen  entered  by  the  respondents.  The  ground  on  which  the  ap- 
plication was  made  was,  that  the  subject-matter  of  the  patent  had 
been  duly  referred  to  the  Attorney-General ;  that  he  had  signed 
his  report  in  favour  of  the  application,  after  the  usual  notice  had 
been  given  to  all  persons  who  had  caveats ;  that  the  Queen's  bill, 
the  signet  bill,  and  the  privy  seal  bill,  (a)  had  heen  duly  obtained 
without  opposition,  and  that  it  was  not  till  after  the  privy  seal 
bill  of  the  petitioner's  patent  had  been  left  at  the  Lord  Chancel- 
lor's great  seal  patent  office  for  the  purpose  of  being  sealed,  that 
the  opposition  of  the  respondents  was  raised. 

Mr.  Daniel  and  Mr.  Wodehouss,  for  the  petitioner,  submitted 
that  it  was  not  competent  for  a  party  to  lie  hy  and  oppose  the  grant 
of  a  patent  at  the  last  stage. 

Mr.  Campbelly  Mr.  Selwyn,  and  Mr.  T.  Webster ,  contra. — The 
practice  of  the  Court  in  such  cases  is,  to  refer  the  matter  back  to 
the  Attorney-General,  and  to  give  the  same  force  to  the  opposition, 
if  raised  the  day  before  the  great  seal  is  sought  to  be  affixed  to  a 
patent  as  if  at  the  first  stage.  They  referred  to  In  re  Alcock^s 
Patent,  (6)  and  to  three  other  unreported  cases,  to  show 

*  440    that  according  to  the  present  practice  of  the  *  Court  the 

matter  ihust  be  again  referred  to  the  Attorney-Greneral. 

Mr.  Daniel,  in  reply,  cited  Ex  parte  Fox.  (c) 

(a)  By  the  Act  14  &  15  Vict.  c.  82,  the  necessity  for  obtaining  the  Queen's 
bill,  signet  bill,  and  privy  seal  bill  ui  dispensed  with. 
(&)  10th  December,  1882,  not  reported, 
(c)   1  V.  t&  B.  67. 
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The  Lobd  Ohangellob.  —  I  cannot  take  upon  myself  the  duty 
of  entering  into  an  examination  of  the  merits  of  rival  specifications 
in  Court.  Lord  Eldon  seems  to  have  done  so  in  JEx  parte  Fox^ 
but  a  more  inconvenient  practice  I  cannot  well  conceive.  If  there 
was  any  danger  of  stopping  the  petitioner's  application  by  my  not 
entering  into  the  merits,  I  might  hear  the  case  myself ;  but  I  can 
see  no  such  ground.  Under  these  circumstances  I  will  not  act  in 
opposition  to  the  four  authorities  which  have  been  cited :  nor  am  I 
inclined  to  interrupt  the  general  business  of  the  suitor  by  introduc- 
ing a  very  mischievous  practice,  and  one  which  would  lead  parties 
to  delay  entering  their  caveats  for  the  mere  purpose  of  compelling 
the  Lord  Chancellor  to  hear  the  merits. 

I  shall  send  this  case  back  to  the  law  oflScer  of  the  Crown,  with 
a  direction  that  it  may  be  proceeded  with  as  expeditiously  as  pos- 
sible, giving  leave  to  the  petitioner  to  apply  to  me  if  there  should 
be  any  unreasonable  delay  in  the  prosecution  of  this  order.  The 
costs  of  all  parties  to  be  reserved. 

July  17. 

On  this  day  the  matter  was  again  mentioned  as  having  been 
compromised. 
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1852.    July  22,  24.    Before  the  Lord  Chancellor  Lord  St.  Leonards. 

Uoder  the  Factors  Act,  5  &  6  Vict.  c.  39,  a  contract  with  an  agent  for  the  pledge 
of  gooda  will  be  valid  as  against  the  principal,  though  the  person  dealing 
with  the  agent  knows  him  to  be  only  an  agent  in  respect  of  the  goods  pledged, 
provided  that  the  person  so  dealing  acts  bond  fide^  and  without  notice  that 
die  agent  is  acting  mtddjide  and  beyond  his  authority.* 

To  deprive  the  pledgee  of  the  protection  of  the  Act,  he  must  be  fixed  with 
knowledge  that  the  agent  is  so  acting  as  above  stated,  and  no  mere  suspicion 
will  amount  to  notice ;  nor  will  the  knowledge  that  the  agent  has  power  to 
sell  the  goods  constitute  notice  that  he  has  not  power  to  pledge  them.' 

'  S.  C,  16  Jut.  979 ;  21  L.  J.  Ch.  908. 

■  See  Abbott  Shipping  (11th  £ng.  ed.)  441  ei  9eq. ;  2  Kent  (11th  ed.),  626 
d  teg.;  Chitty  Contr.  (10th  Am.  ed.)  238-240;  Story  Agency.  §  118;  Portalis 
0.  Tetley,  L.  R.  5  £q.  140,  146 ;  Macnee  v.  Gorst,  L.  R.  4  £q.  315. 

*  See  pott,  452,  note ;  Sheppard  v.  The  Union  Bank  of  London,  7  H.  &  N. 
661 ;  8  Jur.  N.  S.  264. 
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A  bill  for  an  account  by  a  principal  against  his  agent  is  not  neceasaiy  where  the 
transaction  to  which  it  relates  is  a  single  transaction  and  untainted  by  fraud.' 

This  was  an  appeal  by  the  plaintiff  from  the  decision  of  the 
Yice-Chancellor  Lord  Granworth,  dismissing  the  bill  with  costs. 
The  facts  of  the  case  and  the  arguments  are  yery  fully  given  in 
the  report  of  the  hearing  before  the  Vice-Chancellor  in  the  first 
Tolume  of  Mr.  Simons's  Reports  (new  series),  p.  673 ;  and  the 
following  statement,  which  is  necessary  in  order  to  render  the 
judgment  of  the  Lord  Chancellor  intelligible  to  the  reader,  is  taken 
from  that  report. 

In  March,  1847,  the  plaintiff,  a  merchant  in  India,  shipped  two 
boxes  of  pearls,  and  consigned  them  to  'the  defendants,  Messrs. 
Brownrigg  &  Co.,  of  Liverpool,  for  sale  on  his  account.  Shortly 
before  the  pearls  arrived  in  England,  Messrs.  Brownrigg  &  Co.  in- 
formed the  defendants  Messrs.  Collet  &  Co.,  their  Dondon  corre- 
spondents, that  they  expected  to  receive  a  parcel  of  pearls  from 
India  for  sale ;  and  Messrs.  Collet  &  Co.  at  their  request  made 
some  inquiries  as  to  the  state  of  the  market  for  pearls,  and  com- 
municated the  result  to  them.  The  pearls  arrived  in  May,  1847, 
and  on  the  26th  of  that  month  Messrs.  Brownrigg  &  Co.  sent  them 
to  Messrs.  Collet  &  Co.  to  get  them  valued :  the  amount  of  the 
valuation  was  20502.     After  the  valuation  had  been  made,  Messrs. 

Brownrigg  &  Co.  instructed  Messrs.  Collet  &  Co.  to  cause 
*442    the  pearls  to  be  sold,  and  requested  those  gentlemen* to 

accept  a  bill  for  2000/.  on  the  security  of  them,  which 
Messrs.  Collet  &  Co.  did.  Before  that  transaction  took  place, 
Messrs.  Brownrigg  &  Co.  had  accepted  bills  drawn  by  the  plain- 
tiff against  the  pearls  to  the  amount  of  2466/. ;  but  Messrs.  Collet 
&  Co.  did  not  know  that  they  had  done  so  until  several  months 
afterwards,  nor  were  those  gentlemen  informed  when  they  accepted 
the  bill  for  2000/.  that  the  pearls  were  the  pearls  which  Messrs. 
Brownrigg  &  Co.  alluded  to  when  they  said  they  expected  to  re- 
ceive a  parcel  of  pearls  from  India  for  sale.  Shortly  before  July, 
1847,  Messrs.  Brownrigg  &  Co.  sent  Messrs.  Collet  &  Co.  the  in- 
voice which  the  plaintiff  had  sent  with  the  pearls ;  it  was  signed 
by  the  plaintiff,  and  was  headed  as  follows :  "  Invoice  of  a  parcel 
containing  two  boxes  of  pearls  shipped  per  steamer  *  Auckland,' 
Captain  Hamilton,  and  consigned  to  Messrs.  Brownrigg  ^  Co.,  of 

>  1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  651  and  note  (3) ;  Moxon  v.  Bright,  L.  B.  4 
Ch.  Ap.  292,  295. 
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Liverpool,  for  sale  and  returns  on  my  account  and  risk."  In  July, 
1847,  Messrs.  Collet  &  Go.  caused  the  pearls  to  be  put  up  for  sale 
by  auction,  but  with  the  exception  of  a  small  part  they  were  bought 
in:  those  that  were  sold  produced  820/.  On  the  28th  August, 
1847,  the  bill  for  2000/.  fell  due,  and  it  not  being  convenient  to 
Messrs.  Brownrigg  &  Co.  to  supply  the  money  required  to  pay  it, 
Messrs.  Collet  &  Co.  at  their  request  accepted  their  bill  for  1680/., 
and  Messrs.  Brownrigg  &  Co.  got  it  discounted,  and  remitted  the 
amount  to  Messrs.  Collet  &  Co.,  in  order  that  therewith  and  with 
the  320/.  tliey  might  take  up  the  bill  for  2000/. :  a  similar  transac- 
tion took  place  between  the  parties  on  the  bill  for  1680/.  becoming 
due.  On  the  27th  November,  1847,  Messrs.  Brownrigg  &  Co. 
stopped  payment.  Messrs,  Collet  &  Co.'s  last  acceptance  fell  due 
in  January,  1848,  and  they  paid  the  holder  the  amount  of  it:  all 
the  bills  drawn  by  the  plaintiff  against  the  pearls,  except  one  of 
small  amount,  were  dishonoured.  On  the  4th  March,  1848, 
Messrs.  *  Forbes  &  Co.,  to  whom  the  plaintiff  had  sent  a  *448 
power  of  attorney  to  receive  the  pearls,  applied  to  Messrs. 
Brownrigg  &  Co.  for  them,  when  Messrs.  Brownrigg  &  Co.  replied 
(but  not  until  the  7th  March)  that  the  pearls  were  in  the  hands  of 
Messrs.  Collet  &  Co.,  who  had  claims  against  them  (Messrs. 
Brownrigg  &  Co.).  On  the  8th  March,  Messrs.  Forbes  &  Co.  in- 
quired the  date  and  amount  of  the  advance,  and  on  the  9th  March 
Messrs.  Brownrigg  &  Co.  replied  that  the  post  which  brought 
Messrs.  Forbes  &  Co.'s  letter  of  the  8th  March,  advised  the  sale 
of  the  residue  of  the  pearls  by  Messrs.  Collet  &  Co!,  and  that  the 
net  proceeds  would  not  exceed  1500/.,  which  Messrs.  Collet  &  Co. 
would  naturally  hold  to  reduce  the  balance  due  to  them  from 
Messrs.  Brownrigg  &  Co.  in  account.  The  pearls  were  sold  by 
private  contract  on  the  8th  March  by  a  person  employed  by  Messrs. 
Collet  &  Co.,  and  produced  1800/. ;  and  on  the  11th  March  those 
gentlemen  wrote  in  reply  to  a  letter  to  them  of  the  10th  March 
from  the  plaintiff's  solicitors,  that  having  accepted  and  paid  bills 
on  account  of  the  pearls,  the  proceeds  were  credited  accordingly. 

Under  these  circumstances  the  bill  was  filed,  charging  the  de- 
fendants with  fraud,  and  praying  for  an  account  and  payment  of 
the  proceeds  of  the  pearls.  The  cause  came  on  to  be  heard  before 
the  Vice-Chancellor  Lord  Cranworth  in  June,  1851,  and  his  Lord- 
ship having  dismissed  the  bill  as  above  stated,  the  plaintiff  appealed 
to  the  Lord  Chancellor.    The  question  between  the  parties  de- 
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pended  on  the  effect  to  be  giyen  to  the  Factors  Act,  5  <&  6  Yict. 
c.  39. 

Mr.  Beihell  and  Mr.  Lewis^  for  the  plaintiff.  —  They  repeated 

in  substance  the  argument  addressed  by  them  to  the  Yice-Chan* 

cellor,  and  which  is  fully  given  in  the  report  before  men- 

*  444    tioned.    They  referred  to  the  provisions  *  of  the  several 

statutes  relating  to  pledges  of  goods  by  factors,  namely,  4 
Geo.  4,  c.  88,  6  Geo.  4,  c.  94,  and  5  &  6  Vict.  c.  89,  and  to  the 
cases  of  Evans  v.  2Vu«97tan,  (a)  CHll  v.  Kymer^  (ft)  Haynes  v. 
Foster,  (c)  Upon  the  point  of  the  form  of  the  suit,  as  a  bill  in 
respect  of  a  single  transaction,  they  cited  Mackenzie  v.  JohnBtarij  (ji') 
and  Mit.  PI.  159,  ed.  4. 

Mr.  Bolt  and  Mr.  Goldsmidj  for  the  defendants,  supported  the 
decision  of  the  Y ice-Chancellor.  —  The  line  of  argument  adopted 
by  them  was  similar  to  that  which  will  be  found  taken  by  the 
Lord  Chancellor  in  his  judgment.  They  cited  Stedman  v.  Mar» 
tinnanty  (e)  Ux  parte  Skinner.  (^)  In  reference  to  the  form  of 
the  suit,  they  mentioned  Adams  v.  Fisher^  (A)  Lockwood  v.  Abdy^  (%) 
King  v.  Bossett^  (k)  Foley  v.  JKK,  (J)  Phillips  v.  Phillips,  (m) 

Mr.  Lewis  replied. 

The  Lord  Chancellor. — This  is  a  case  of  very  great  impor- 
tance to  the  mercantile  world,  and  depends  upon  certain  Acts  of 
Parliament,  which  are  framed  in  rather  a  peculiar  manner.  The 
general  question  is  as  to  the  right  of  the  plaintiff  to  recover  the 
proceeds  of  two  boxes  of  pearls  which  he  consigned  to  this  country 
for  sale,  and  which  were  pledged  by  the  consignee,  and  were  after* 
wards  sold  by  the  pledgee  under  circumstances  which  I  shall  pres- 
ently state. 

*  445       *  It  is  impossible  to  refer  with  any  advantage  to  the  facts 

of  the  case,  without  first  ascertaining  what  the  law  is  as 

(a)  1  Moody  &  R.  10.  (h)  8  M.  &  C.  626. 

(6)  6  Moore,  503.  (»)  14  Sim.  437. 

(c)  2  Cromp.  &  M.  237.  (Ar)  2  You.  &  J.  83. 

((Q  4  Madd.  873.  (0  1  PhU.  399. 

(6)  13  East,  427.  (m)  9  Hare,  471. 
Ig)  1  Deac.  &  Ch.  408. 
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regards  the  right  of  the  factor  to  pledge  the  goods  which  are 
intmsted  to  him  for  sale,  that  is,  the  right  to  do  so  as  between 
him  and  the  person  to  whom  he  pledges  them.  Upon  this  subject 
the  common  law  was  yery  strict,  for  not  only  the  factor  could  not 
pledge  the  goods,  however  necessary  it  might  be  to  raise  money 
for  the  purposes  of  the  principal,  but  even  where  he  had  accepted 
bills  for  the  pi:incipal,  he  could  not  pledge  the  goods  so  as  to  give 
the  pledgee  the  right  to  retain  the  produce  of  those  goods  if  he 
sold  them,  even  to  pay  bills  drawn  upon  the  original  agent  and 
paid  by  the  pledgee  to  the  credit  and  honour  of  the  principal :  so 
that,  in  point  of  fact,  there  could  by  the  common  law  be  no  dealing 
by  way  of  pledge  with  goods  which  had  been  remitted  to  an  agent, 
without  an  express  authority  to  pledge.^  That  was  found  to  be 
inconvenient,  and  several  Acts  of  Parliament  were  passed  succes- 
sively, in  order  to  meet  the  case ;  but  it  is  by  slow  degrees  that 
the  present  state  of  the  law  has  been  arrived  at. 

The  first  Act,  the  4th  Geo.  4,  c.  88,  went  a  very  short  way :  it 
merely  gave  to  the  person  who  took  the  goods  pledged  a  right  co- 
extensive with  that  of  the  person  pledging. 

Then  can^e  the  6th  Oeo.  4,  c.  94,  which  went  a  great  deal  further. 
It  in  the  first  place  provided  by  the  second  section,  that  any  person 
or  persons  intrusted  with  and  in  possession  of  bills  of  lading,  &c., 
should  be  <}eemed  to  be  the  true  owners  of  the  goods  mentioned 
in  them,  so  far  as  to  give  validity  to  any  contract  or  agreement  to 
be  made  by  such  person  or  persons  so  intrusted  and  in  pos- 
session with  any  person  or  persons  for  the  sale  or  ♦  disposi-  *  446 
tion  of  the  said  goods,  or  for  the  deposit  or  pledge  thereof, 
Ac. ;  provided  that  such  person  or  persons  had  not  notice  by  such 
documents,  or  either  of  them,  or  otherwise  that  such  person  or 
persons  so  intrusted  as  aforesaid  were  not  the  actual  and  bond  fide 
owners  of  such  goods.    Tliis  enabled  the  agent,  as  regarded  third 

'  Sach  is  still  the  law  in  the  United  States,  excepting  in  those  States  where 
the  legislature  has  interfered  and  established  a  different  rule.  Dunlap^s  Paley^s 
Agency,  213  and  note;  2  Kent  (11th  ed.)>  625,  626;  Urquhart  o.  Mclver,  4 
John.  108;  Van  Amringe  o.  Peabody,  1  Mason,  440;  Kinder  o.  Shaw,  2  Mass. 
d98 ;  Odiome  i;.  Maxcy,  13  Mass.  181 ;  Newbold  v.  Wright,  4  Rawle,  195 ; 
Sterens  o.  Wilson,  6  Hill,  513;  Rodriguez  r.  Ileffernan,  5  John.  Ch.  429; 
Jarvis  v.  Rogers,  15  Mass.  396 ;  Hewes  r.  Dodridge,  1  Rob.  (Va.)  143 ;  NoweU 
f.  Pratt,  5  Cush.  Ill;  Warner  t?., Martin,  11  How.  (U.  S.)  209,  224;  Hoffman 
V.  Noble,  6  Met  68 ;  Laussatt  r.  Lippencott,  6  Serg.  &  R.  386 ;  1  Am.  Licad. 
Cas.  (4th  ed.)  668  and  notes. 
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persons,  to  sell  or  to  pledge  property,  provided  the  person  to 
whom  he  sold  or  with  whom  he  pledged  it  did  not  know  that  he 
(the  person  selling  or  pledging)  was  not  the  actual  and  bond  fide 
owner  of  the  property.  Thus  an  agent  could  only  be  safely  dealt 
with  for  sale  or  pledge  if  he  was  not  known  to  be  such  agent 
Then  followed  the  important  clause  in  the  fourth  section,  which  is 
still  operative,  and  is  very  different  from  that  just  noticed :  it  is, 
that  after  the  day  named  it  shall  be  lawful  for  any  person  to  con- 
tract with  any  agent  intrusted  with  any  goods,  wares,  or  merchan- 
dise,  or  to  whom  the  same  may  be  consigned  (not  saying  for  what 
purpose,  but  generally),  for  the  purchase  of  any  such  goods,  wares, 
and  merchandise,  and  to  receive  the  same  of  and  pay  for  the  same 
to  such  agent,  and  such  contract  shall  be  binding  upon  the  owners, 
'^  provided  such  contract  and  payment  be  made  in  the  usual  and 
ordinary  course  of  business,  and  that  such  person  or  persons,  &c., 
shall  not,  when  such  contract  is  entered  into  or  payment  made, 
have  notice  that  such  agent  or  agents  is  or  are  not  autliorized  to 
sell  the  said  goods,  wares,  and  merchandise,  or  to  receive  the  said 
purchase-money."  This  clause  takes  entirely  another  view  of  the 
case  from  that  presented  in  the  second  section,  where  the  validity 
of  the  transaction  is  made  to  depend  upon  the  person  dealing  not 
knowing  that  he  is  dealing  with  an  agent,  whereas  in  this  fourth 
section  the  person  dealing  does  know  that  he  is  dealing  with  an 
agent,  but  though  he  know  this,  if  he  does  not  a)so  know 

*  44X    that  the  agent  has  not  authority  *  to  do  the  act,  he  is  per- 

fectly safe  in  buying  the  goods.  So  far,  therefore,  the  law 
is,  that  a  man  may  safely  buy  of  an  agent,  knowing  him  to  be 
such,  if  he  does  not  know  (and  this  is  absolutely  necessary)  that 
the  agent  is  prevented  from  selling.  The  Act  also  gives  to  persons 
accepting  goods  in  pledge  from  known  agents,  the  interest  of  the 
person  who  makes  the  pledge,  and  there  is  a  provision  making  the 
act  of  the  agent,  where  he  acts  contrary  to  his  authority,  a  misde- 
meanor, on  which  I  shall  have  an  observation  to  make  presently : 
so  that  whilst  the  legislature  gave  to  merchants  and  persons  deal- 
ing with  agents  every  possible  security,  it  did  not  give  impunity  to 
the  agent  who  did  a  wrongful  act  in  making  a  pledge  or  sale  which 
his  authority  did  not,  as  between  him  and  his  principal,  enable 
him  to  carry  into  execution. 

There  were,  however,  after  the  passing  of  this  Act,  still  further 
difficulties  to  be  dealt  with,  for  it  will  be  found,  on  looking  at  the 
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second  Bection,  that  it  relates  only  to  purchases  and  pledges  where 
the  person  taking  the  property  does  not  know  that  the  party  from 
whom  he  takes  is  an  agent,  and  the  fourth  section  only  provides 
for  the  cases  of  sale  or  purchase.    The  6  &  6  Vict.  c.  89,  however, 
carried  the  law  further.     After  reciting  the  former  Act  of  Parlia- 
ment, it  recites,  **  but  under  the  said  Act  and  the  present  state  of 
the  law,  advances  cannot  safely  be  made  upon  goods  or  documents 
to  persons  known  to  have  possession  thereof  as  agents  only ; "  it 
thus  states  that  as  the  law  then  stood,  advances  could  not  safely 
be  made  to  a  man  whom  you  knew  to  be  an  agent  only,  which  was 
trae  enough :   it  then  recites,  and  a  very  important  recital  it  is, 
'^  whereas  advances  on  the  security  of  goods  and  merchan- 
dise have  become  an  usual  and  ordinary  course  *  of  business,    *  448 
and  it  is  expedient  and  necessary  that  reasonable  and  safe 
facilities  should  be  afforded  thereto,  and  that  the  same  protection 
and  validity  should  be  extended  to  band  fide  advances  upon  goods 
and  merchandise  as  by  the  said  recited  Act  is  given  to  sales,  and 
that  owners  intrusting  agents  with  the  possession  of  goods  and 
merchandise,  or  of  documents  of  title  thereto,  should  in  all  cases 
where  such  owners  by  the  said  recited  Act  or  otherwise  would  be 
bound  by  a  contract  or  agreement  of  sale,  be  in  like  manner  bound 
by  any  contract  or  agreement  of  pledge  or  lien  for  any  advances 
bond  fide  made  on  the  security  thereof."    The  Act  of  Parliament 
in  fact  states  that  money  could  not  then  be  safely  advanced  upon 
the  pledge  of  goods  with  a  known  agent,  and  says  that  advances 
on  the  security  of  goods  had  become  an  usual  and  ordinary  course 
of  business,  and  that  it  is  desirable  to  put  such  advances  upon 
precisely  the  same  footing  as  purchases  stood  under  the  former 
Act  of  Parliament ;  it  recites  that  much  litigation  had  arisen,  and 
that  it  was  desirable  that  the  law  should  be  put  on  a  clear  and 
certain  basis ;  and  it  then  takes  an  entirely  new  mode  of  carrying 
this  into  effect.     By  the  6  Oeo.  4,  the  way  in  which  it  was  carried 
into  effect  was  by  saying  that  a  man  might  purchase  from  a  known 
agent,  provided  that  it  was  in  the  usual  course  of  business,  and 
tiiat  he  did  not  know  that  the  agent  had  not  authority ;  so  that 
only  two  things  were  necessary  to  give  validity  to  a  sale  by  even 
a  known  agent ;  namely,  first,  that  it  was  in  the  ordinary  course  of 
business,  and,  secondly,  that  the  person  dealing  did  not  know  that 
the  agent  had  not  authority  to  sell.     The  Act  of  the  5  &  6  Vict.  c. 
39,  intenduig  then  to  put  pledges  upon  exactly  the  same  footing  as 
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purchases,  states  that  ^^  advances  on  the  security  of  goods  and 
merchandise  have  become  an  usual  and  ordinary  course  of 

*  449    business ; "  *  this  must  mean  an  usual  and  ordinary  course 

of  business  of  general  agents,  that  is,  of  general  agents  for 
sale.  Then  observe  the  difference  in  the  machinery.  The  former 
Act  says  that  a  man  is  safe  in  buying  of  a  known  agent  in  the 
ordinary  course  of  business,  if  he  is  not  aware  that  the  agent  has 
not  authority ;  but  this  Act  recites  that  the  pledge  is  in  the  ordi- 
nary course  of  business,  and  does  not  therefore  make  that  any  longer 
a  condition,  but  assumes  that  the  pledge  will  be  in  the  ordinary 
course  of  business ;  and  it  then  provides,  that  after  the  passing  of 
the  Act  any  agent  who  shall  thereafter  be  intrusted  with  the  pos- 
session of  goods,  or  of  the  documents  of  title  to  goods,  shall  be 
deemed  and  taken  to  be  the  owner  of  such  goods  and  documents, 
so  far  as  to  give  validity  to  any  contract  or  agreement  by  way  of 
pledge,  lien,  or  security  bond  fide  made  by  any  person  with  such 
agent,  as  well  for  any  original  loan,  advance,  or  payment  made 
upon  the  security  of  such  goods  or  documents,  as  also  for  any 
further  or  continuing  advance ;  and  such  contract  or  agreement 
shall  be  binding  upon  and  good  against  the  owner  of  such  goods 
and  all  other  persons  interested  therein,  notwithstanding  the  pei^ 
son  claiming  such  pledge  or  lien  may  have  had  notice  that  the 
person  with  whom  such  contract  or  agreement  is  made,  is  only  an 
agent.  The  Act  no  longer  says  that  the  transaction  must  be  in 
the  ordinary  course  of  business,  because  it  states  that  it  is  so,  but 
for  the  purpose  of  giving  title  to  the  pledgee  it  constitutes  at  once 
the  agent  the  owner ;  it  says  that  a  person  dealing  with  an  agent 
for  pledge  of  property  may  safely  consider  him  as  the  owner, 
although  he  knows  him  to  be  an  agent,  provided  only  such  person 
is  acting  bond  fide,  and  that  he  is  not  bound  to  ask  for  the  agent's 

authority.    This  places  the  matter  on  a  totally  different 

*  450    ground  to  that  on  which  it  stood  previously ;  the  agent  is  *  to 

be  deemed  the  owner  of  the  property,  and  may  be  dealt 
with  as  such,  provided  the  party  dealing  with  him  acts  b(md  fide. 
Then  comes  the  proviso  in  the  third  section,  upon  which  every 
thing  turns :  it  is,  that  every  thing  in  the  Act  contained  shall  be 
deemed  and  construed  to  give  validity  to  such  contracts  and  agree- 
ments only,  and  to  protect  only  such  loans,  <&c., ''  as  shall  be  made 
bond  fide,  and  without  notice  that  the  agent  making  such  contracts 
or  agreements  as  aforesaid  has  not  authority  to  make  the  same,  or 
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is  acting  maid  fide  in  respect  thereof  against  the  owner  of  such 
goods  and  merchandise : "  it  further  provides,  that  nothing  therein 
contained  shall  be  construed  to  extend  to  or  protect  any  lien  or 
pledge  for  or  in  respect  of  any  antecedent  debt  owing  from  the 
agent  to  the  person  to  whom  the  pledge  is  given.  It  was  not  of 
course  the  object  of  the  legislature  to  authorize  an  agent  to  pledge 
another  man's  property  or  to  deviate  from  any  orders  or  authority 
received  from  the  owner,  and  therefore,  as  the  Act  expresses  it, 
for  the  purpose  and  to  the  intent  of  protecting  bond  fide  loans  and 
advances  (though  made  with  notice  of  the  agent  not  being  the 
owner,  but  without  any  notice  of  the. agent's  acting  without  author^ 
it]r),  and  to  no  furtlier  or  other  intent  or  purpose,  such  contract  or 
agreement  shall  be  binding. 

Under  this  Act,  therefore,  an  agent  may  be  treated  as  the  owner 
of  the  property  in  accepting  from  him  a  pledge  of  goods  known  to 
have  been  deposited  with  or  transmitted  to  him  as  agent,  if  the 
transaction  is  band  fide  (it  is  assumed  it  will  be  in  the  ordinary 
course  of  business)  and  there  is  no  notice  that  the  agent  is  making 
the  contract  either  maid  fide  or  beyond  his  authority.  There  is  a 
farther  provision  as  regards  the  misdemeanor,  which  still  contin- 
ues, but  with  a  very  important  alteration,  to  which  I  shall  pres- 
ently refer. 

*  So  far,  then,  nothing  can  be  plainer  than  the  Act  of  *  451 
Parliament :  but  the  question  naturally  arises,  what  is  the 
sort  of  notice  which  is  to  bind  the  person  accepting  the  pledge. 
This  point  came  before  Lord  Tenterden  at  Nisi  Prius,  in  the  case  of 
Evans  v.  Tniemanj  (a)  and  his  Lordship,  referring  to  the  Act  6  Geo.  4, 
which  is  still  binding  as  regards  purchases,  as  the  Act  of  the  pres- 
ent Queen  is  as  regards  pledges,  lays  down  the  rule  generally,  and 
says,  *^  The  expression  of  the  statute  is,  that  a  party  is  to  be  enti- 
tled to  its  protection  if  he  shall  not  have  notice  by  the  documents 
or  otherwise  that  the  pledger  was  not  the  actual  and  bond  fide 
owner  of  the  goods  pledged :  a  person  may  have  knowledge  of  a 
fact  either  by  direct  communication,  or  by  being  aware  of  circum- 
stances which  must  lead  a  reasonable  man,  applying  his  mind  to 
them,  and  judging  from  them,  to  the  conclusion  that  the  fact  is 
so :  knowledge  acquired  in  either  of  these  ways  is  enough,  I  think, 
to  exclude  a  party  from  the  benefit  of  the  provisions  of  this  stat- 

(a)  1  Moody  &  R.  10. 

VOL.  n.  28  [  858  ] 


*  451  CASES  IN  CHANGERT. 

< 

ute ;  slight  suspicion  I  think  will  not."  This  last  statement 
appears  to  be  laid  down  a  little  too  much  at  large :  I  do  not  mean 
to  say  that  circumstances  may  not  be  equivalent  to  an  actual  notice, 
because  they  may  be  stronger  than  any  words ;  but  I  should  say 
that  no  mere  suspicion  would  affect  the  transaction.  The  Act  was 
intended  to  give  validity  to  general  dealings  in  the  city  of  London ; 
and  it  would  never  do  to  say,  that  a  person  may  deal  with  another 
who  is  an  agent,  but  who,  as  regards  him,  is  considered  as  the 
owner,  provided  he  is  acting  bond  fide  and  has  not  notice  that  the 
agent  goes  beyond  his  authority,  and  then  to  hold  that  suspicion 
would  fix  him  with  notice.     If  there  is  any  mala  fides^  there  is  an 

end  of  the  case  ;  but  if  the  person  is  acting  in  good  faith,  it 
*  452    is  impossible  to  say  that  any  mere  suspicion  can  take  *  from 

him  tl\e  protection  with  which  he  is  surrounded  by  the 
Act.  I  think,  therefore,  that  Lord  Tentebden  did  not  put  the  case 
so  strongly  as  it  should  have  been  put  in  favour  of  the  plaintiff;  but 
I  do  not  find  the  least  fault  with  the  way  in  which  the  case  was  left 
to  the  jury :  his  Lordship  says,  ^^  The  question  I  shall  leave  to 
the  jury  in  this  case,  where  there  is  no  evidence  of  direct  commu- 
nication is,  whether  the  circumstances  were  such  that  a  reasonable 
man  and  a  man  of  business,  applying  his  understanding  to  them, 
would  know  that  the  goods  were  not  Nevitt's ; "  not  whether  he 
would  draw  a  conclusion,  or  might  believe  or  fancy  or  have  implied 
notice,  but  he  put  it  to  the  jury  whether  a  reasonable  man,  in  the 
common  course  of  business,  applying  his  mind  to  the  matter, 
would  know  it.^  It  is  necessary,  therefore,  even  according  to  this 
case,  to  fix  a  man  with  knowledge  of  the  want  of  authority  in 
order  to  take  from  him  the  benefit  of  the  statute  ;  and  in  that  way 
I  entirely  agree  with  the  view  which  the  learned  Judge  took  of  the 
construction  of  the  Act  of  Parliament. 

In  the  case  before  me,  the  goods  were  sent  by  the  plaintiff  Mr. 
Navulshaw  to  Messrs.  Brownrigg  for  sale,  there  is  no  doubt  about 
that ;  and  it  is  argued,  and  properly  argued,  that  by  the  common  law 

*  To  prove  such  knowledge  it  is  sufficient  to  show  that  the  circumstances 
attending  the  transaction  were  such  as  that  a  reasonable  man,  and  a  man  of 
business,  applying  his  understanding  to  them,  would  certainly  infer  that  the 
agent  had  not  authority  to  make  the,  pledge,  or  that  he  was  acting  maid  fide  in 
respect  thereof  against  his  principals.  Gobind  Chunder  Sein  ».  Ryan,  8  Jur. 
N.  S.  343 ;  10  W.  R.  155 ;  5  L.  T.,  N.  S.  559 ;  9  Moore,  Ind.  App.  140 ;  S.  P. 
Douglas  V.  Ewing,  6  Ir.  C.  L.  B.  395. 
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the  power  of  sale  would  not  authorize  a  pledge :  that,  however, 
was  the  very  thing,  subject  only  to  the  proviso  before  noticed,  which 
was  intended  to  be  remedied  by  the  statute.  Mr.  Navulshaw  al- 
most immediately  drew  upon  Messrs.  Brownrigg  as  against  his 
consignment  for  a  sum  largely  exceeding  the  value  of  the  goods 
which  he  had  transmitted ;  and  there  is  no  doubt  that  this  act, 
though  under  the  old  law  it  would  have  gtven  the  pledgee  no  right, 
even  if  he  had  paid  the  bills,  to  have  retained  the  goods, 
which  is  a  *  very  hard  case,  rendered  a  pledge  almost  neces-  *  453 
sary,  unless  it  is  supposed  that  Messrs.  Brownrigg  could  pay 
without  it.  We  have,  of  course,  no  right  to  look  at  the  insolvency ; 
it  must  be  considered  a  matter  of  accident  or  misfortune,  and 
though  bearing  hardly  on  the  plaintiff,  it  has  nothing  to  do  with 
the  law  of  the  case.  In  drawing,  therefore,  for  that  large  amount 
Mr.  Navulshaw  gave  a  colour  to  the  very  right  to  pledge,  and  no 
doubt  drove  the  agents  to  the  necessity  of  pledging  with  the  Lon- 
don house,  in  order,  at  all  events,  to  be  in  funds  to  meet  their 
liabilities  for  those  bills.  It  may  be  taken  for  granted  that  a 
consignment  of  this  nature  is  for  sale,  and  in  dealing  with  an 
agent  it  must  in  every  case  be  assumed  that  he  has  a  pow^r  to 
sell,  and  the  Act  says  that  it  has  become  an  usual  course  of  busi- 
ness to  pledge.  It  was  not  legal,  but  it  had  become  the  usual 
coarse  of  business,  and  the  meaning  is  to  give  legal  effect  to  that 
usual  course  of  business.  When,  therefore,  a  man  is  dealing  for 
pledge  with  an  agent  who  has  the  consignment,  the  knowledge 
that  he  has  the  power  to  sell  appears  to  me  to  amount  to  nothing, 
for  every  agent  who  has  the  disposition  of  goods  must  be  supposed 
to  have  such  a  power :  the  pearls  here  were  sent  over  not  to  be 
cast  into  the  Mersey,  but  to  be  disposed  of:  the  agents  had  there- 
fore a  power  to  sell,  and  having  that  power,  the  Act  means  to  give 
them  power  to  pledge  in  the  clearest  and  strongest  terms ;  and 
the  circumstance  that  the  person  dealing  with  them  knows  of  the 
power  to  sell  (the  way  in  which  he  knows  is  another  question,  but 
1  will  assume  that  in  the  present  instance  Messrs.  Collet  &  Go.  had 
a  clear  knowledge  that  there  was  a  power  of  sale  by  express  in- 
timation before  they  accepted  the  bill  and  took  the  pledge),  would 
not  alter  the  right,  because  even  if  not  informed  of  it,  he  must  be 
considered  to  know  it.  I  am  assuming  a  case  in  which  the 
person  dealing  knows  that  he  is  dealing  with  *  an  agent,  *  454 
and  then  either  the  agent  has  the  right  to  pledge  the  prop- 
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ertj  when  cadet  qtuestioy  or  he  must  have  the  right  to  sell  (and 
because  the  property  must  be  in  his  hands  for  some  object  of  mer- 
chandise, the  person  dealing  must  have  knowledge  of  that  right) : 
but  something  further  is  wanted  than  the  right  positively  to  sell, 
there  must  be  a  prohibition  from  the  owner  to  pledge.  If,  when 
Mr.  Navulshaw  sent  over  those  goods,  he  had  said,  ^^  I  send  them 
to  you  for  sale,  but  I  direct  you  not  to  pledge  them :  I  will  not 
authorize  you  to  pledge  them,  but  I  direct  a  sale  by  yourselves," 
and  that  had  been  communicated  to  the  London  house,  I  am  per- 
fectly clear  that  they  could  not  then  have  advanced  money  by  way 
of  pledge,  because  they  would  have  known  that  the  Liverpool  firm 
was  making  the  contract  without  authority,  that  is,  that  they  were 
prohibited  from  making  it.  In  any  other  view  of  the  law,  I  do  not 
see  where  the  safety  of  the  Act  lies :  in  every  case  the  agent  must 
be  assumed  to  have  power  to  sell,  and  it  is  not  to  be  assumed  that 
he  has  not  power  to  pledge ;  there  is  no  obligation  to  inquire, 
and  under  the  statute  it  is  necessary  that  it  should  be  known  that 
he  was  prohibited  from  pledging,  in  order  to  endanger  the  taking 
a  pledge.  If  we  are  to  speak  about  probabilities  in  the  dealings 
which  occur  in  a  great  city,  where  there  are  ten  thousand  of 
these  transactions  occurring  constantly,  what  presumption  can  be 
more  reasonable  than  that  which  happened  in  the  case  before  the 
Court  should  happen  ?  Messrs.  Brownrigg  were  in  the  possession 
of  these  goods  of  value ;  they  were  known  to  possess  them  as 
agents ;  they  went  to  Messrs.  Collet  &  Co.,  saying,  "  We  have 
received  these  pearls  from  India,  and  we  desire  you  to  have  them 
valued,  with  a  view  to  a  sale."  The  actual  deposit  of  the  goods 
was,  it  will  be  observed,  in  clear  furtherance  of  the  directions 
of  Mr.  Navulshaw  himself,  for  it  was  not  supposed  that 
*  455  *  the  house  at  Liverpool  were  going  themselves  to  sell  the 
pearls ;  I  take  for  granted,  therefore,  that  the  deposit  was 
in  furtherance,  and  not  at  all  in  disobedience  of  the  instructions 
they  had  received,  or  a  breach  of  their  authority.  The  pearls  were 
valued  accordingly  at  2050/. ;  Messrs.  Brownrigg  then  go  to  the 
London  house,  in  whose  possession  tlie  goods  had  been  for  nearly 
a  month,  and  say, ''  We  want  an  advance :  "  it  is  manifest  that  at 
that  time,  and  the  subsequent  sales  showed  it,  tliese  articles  did 
not  meet  with  a  ready  or  good  sale.  Messrs.  Brownrigg  say, 
"  We  want  you  to  advance  2000Z.  "  (it  is  a  question  who  offered 
the  2000Z.,  but  that  has  nothing  to  do  with  the  case),  ^^  we  want 
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jou  to  make  an  advance  on  these  pearls."  That  application  was 
as  good  a  security  as  a  man  could  have  that  the  transaction  was 
hand  fide :  it  was  made  in  the  ordinary  course  of  business,  and 
there  was  nothing  to  lead  to  suspicion,  the  goods  having  been  left 
nearly  a  month  with  Messrs.  Collet,  and  not  a  shilling  having  been 
previously  demanded  upon  them.  In  point  of  fact,  although  the 
London  house  did  not  know  it,  Messrs.  Brownrigg  had  accepted 
before  that  period  bills  to  the  amount  of  24662.  in  favour  of  Mr. 
Navulshaw,  for  which  of  course  they  would  have  held  and  been 
entitled  to  hold  the  pearls  as  a  security.  I  consider,  therefore, 
the  very  application  for  the  loan  as  an  assurance  on  the  pait  of 
Messrs.  Brownrigg  that  they  had  a  right  to  pledge,  and  I  think 
that  in  that  view  Messrs.  Collet  &  Co.  had  a  right  to  deal  with 
them  as  if  they  were  the  owners  of  the  property,  dealing  with  them 
as  holders  (for  the  whole  turns  upon  that)  with  perfect  bona  fides. 
Independently  of  that,  the  only  admission  as  to  knowledge  is  that 
read  from  the  answer  of  Jacob  Collet,  in  these  words :  "  They  be- 
lieve that  shortly  before  the  pearls  arrived  in  England,  Mr. 
Brownrigg  verbally  informed  the  defendants'  *  firm  that  *456 
they  expected  to  receive  from  India  parcels  of  pearls  for 
sale ; "  but  it  would  be  a  very  strong  thing  to  say  that  that  general 
statement,  before  the  pearls  arrived,  should  be  taken  as  bringing 
to  this  party  knowledge  that  this  was  the  identical  parcel  of  pearls 
which  were  sent  to  him  for  sale ;  the  answer  does  not  say  for  sale 
and  for  no  other  purpose.  It  may  be  observed  also  how  very  likely 
it  was^  even  if  this  were  strictly  the  view  of  it,  that  Mr.  Navulshaw 
when  drawing  those  bills  for  2466/.,  which  must  have  been  a  large 
proportion,  even  in  his  view,  of  the  value  of  the  pearls,  would  at 
the  same  time  write  and  say  that  he  did  not  object  to  their  being 
pledged  for  that  sum  in  case  the  Liverpool  house  found  it  incon- 
venient to  make  the  advance,  and  directing  them  not  to  hurry  tlie 
sale  because  he  expected  a  good  return  on  it:  he  did  not  say, 
^'  Sell  those  goods  and  get  rid  of  them  as  quickly  as  you  can,  what- 
ever the  state  of  the  market  may  be,"  but  he  desired  to  have  a 
ready  although  a  beneficial  sale.  It  would  be  the  most  unsafe 
tiling  in  the  world  to  deal  with  matters  of  this  sort  upon  the  pre- 
sumption that  the  man  taking  the  pledge  did  know  all  that  had  oc- 
curred, or  did  not  know  that  nothing  had  occurred  subsequently  to 
the  information  thus  communicated  to  him  that  a  given  parcel  of 
pearls,  taking  this  to  be  that  parcel,  had  been  transmitted  to  the 
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house,  or  was  to  be  transmitted  to  the  house  for  sale.  I  think, 
therefore,  even  in  that  view,  taking  Messrs.  Collet  &  Co.  to  have 
had  full  knowledge  that  the  pearls  were  transmitted  for  sale  (not 
thinking  that  that  would  prevent  them  dealing  with  the  agent  as 
for  a  pledge),  and  Messrs.  Brownrigg  taking  upon  themselves  the 
disposition  of  the  property  in. a  bond  fide  transaction,  which  I  must 
treat  under  the  Act  to  be  a  transaction  in  the  ordinary  course 

*  457    of  business  without  *  any  necessity  of  further  inquiry,  that 

this  cannot  be  considered  a  case  in  which  there  was  any 
notice  to  Messrs.  Collet  &  Co. 

I  have  already  pointed  out  that  in  the  Act  of  the  6  Geo.  4,  c. 
94,  it  is  required  that  the  purchase  shall  be  in  the  ordinary  course 
of  business,  and  that  in  the  Act  of  the  present  Queen  no  such  thing 
is  required,  for  the  reasons  I  have  stated :  that  statute  takes  a  new 
shape,  making  the  agent  the  owner  for  the  purpose  of  conferring 
a  title  by  way  of  pledge,  though  he  is  known  to  be  agent,  provided 
the  person  dealing  is  acting  bond  fide^  and  does  not  know  that  the 
agent  has  not  power  to  make  the  pledge.  I  am  therefore  clearly 
of  opinion,  that  I  could  not  give  effect  to  the  claim  of  the  appel- 
lant without  striking  at  the  clear  intent  of  this  Act  of  Parliament. 

In  regard  to  what  has  been  argued  in  reference  to  the  advances 
and  bills  drawn,  the  two  Acts  before  referred  to  have  taken  a 
singular  form  when  providing  for  its  being  a  misdemeanor  in  an 
agent  to  exceed  his  authority  by  pledging  the  goods  of  his  princi- 
pal. In  the  first  Act,  the  6  Geo.  4,  c.  94,  where  it  is  called  a 
misdemeanor  to  do  so,  but  the  case  of  the  agent  depositing  to  se- 
cure a  debt  due  to  himself  by  the  principal  is  excepted,  it  is  pro- 
vided expressly  by  the  eighth  section,  "that  the  acceptance  of  bills 
of  exchange  by  such  person  or  persons,  drawn  by  or  on  account 
of  such  principal  or  principals,  shall  not  be  considered  as  consti- 
tuting any  part  of  such  debt  so  due  and  owing  from  such  principal 
or  principals,  within  the  true  intent  and  meaning  of  this  Act,  so 
as  to  excuse  the  consequence  of  such  a  deposit  or  pledge,  unless 
such  bills  shall  be  paid  when  the  same  respectively  shall 

*  468    become  due :  "  thus  a  man  was  not  to  escape  from  the  *  pen- 

alty of  the  misdemeanor  because  he  had  accepted  bills  in 
favour  of  the  owner,  unless  he  had  also  paid  the  bills.  The  later 
Act  of  Parliament,  however,  the  5  &  6  Vict.  c.  39,  took  a  very 
different  form,  for  it  provides  by  the  sixth  section  that  the  agent 
shall  not  .be  liable  tx)  any  prosecution  for  depositing  goods,  &c., 
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"  in  case  the  same  shall  not  be  made  a  security  for  or  subject  to 
the  payment  of  any  greater  sum  of  money  than  the  amount  which 
at  the  time  of  such  consignment,  deposit,  transfer,  or  delivery  was 
justly  due  and  owing  to  such  agent  from  his  principal,  together 
with  the  amount  of  any  bills  of  exchange  drawn  by  or  on  account 
of  such  principal,  and  accepted  by  such  agent ; "  so  that  the  agent 
is  allowed  to  bring  into  the  account,  in  order  to  save  him  from 
punishment,  any  bills  of  exchange  drawn  by  or  on  account  of  such 
principal  and  accepted  by  the  agent,  not  clogging  it  with  the  con- 
dition that  the  bills  are  actually  paid  by  the  agent.  Thus,  then, 
the  mere  drawing  of  the  bills  by  Messrs.  Brownrigg,  amounting 
as  they  did  in  point  of  fact  to  more  than  the  value  of  the  goods, 
would  save  them  from  being  indicted  for  misdemeanor ;  and  that, 
I  think,  puts  an  end  to  the  case  as  regards  the  renewal  of  the  bill. 
The  notice  which  Messrs.  Collet  received  from  the  heading  of  the 
invoice  sent  to  them,  being  no  more  than  an  express  notice  that 
Messrs.  Brownrigg  had  received  the  goods  for  sale,  goes,  in  my 
opinion,  and  for  the  reasons  before  stated,  for  nothing. 

It  is  not  necessary  in  my  view  of  the  matter  to  consider  the 
question,  but  I  am  very  clear  that  the  second  bill  was  merely  in 
substance  (and  I  must  look  at  this  in  substance)  a  continuance  of 
the  original  transaction :  it  was  one  loan  or  advance  of  2000/.,  of 
which  320Z.  was  paid  off  by  means  of  the  sale  which  took 
place  *  of  some  of  the  pearls ;  the  fact  that  a  new  bill  was  *  469 
drawn  and  discounted,  and  the  320/.  paid  off  is  matter  of 
form,  not  of  substance,  and  did  not  alter  the  original  advance. 
Nothing  could  be  more  fair  or  right  than  the  transaction;  the 
pearls  sold  went  in  part  liquidation  of  the  sum  advanced,  and  the 
security  was  not  for  any  new  sum,  but  for  the  balance  of  the  old 
sum.  I  am  therefore  of  opinion,  if  it  were  necessary  to  go  into  it, 
that  that  was  a  transaction  covered  by  the  original  dealing. 

I  may  here  add,  that  I  see  no  necessity  for  this  suit ;  it  is  a 
single  transaction,  and  the  plaintiff  might,  if  he  had  been  entitled, 
have  recovered  in  an  action,  without  coming  here.  The  founda- 
tion of  the  bill  is  the  allegation  of  fraud  and  contrivance,  and 
malice,  and  so  on,  but  all  that  having  entirely  failed,  I  am  of 
opinion  that  the  appeal  must  be  dismissed  with  costs. 

[  359] 


459  CASES  IN  CHANCEBT. 


THE  DEAN  OF  ELY  v.  BLISS. 

1852.    July-  81.    Before  the  Lord  Chancellor  Lord  St.  Leonards. 

The  Act  2  &  3  Will  4,  c.  100,  is  anaffected  hy  the  proTlsions  of  the  Act  3  &  4 
Will.  4,  c.  27 ;  the  interpretatioa  clause  of  the  latter  Act,  although  enacting 
that  the  word  "  land  *^  shall  in  its  meaning  extend  to  tithes,  has  rvferenoe  to 
an  estate  in  tithes,  and  not  to  tithes  as  a  chattel,  and  the  second  section, 
therefore,  does  not  embrace  the  case  of  a  render  of  tithes  as  a  chattel  by  the 
person  bound  to  pay  to  the  tithe  owner. 

The  bill  in  this  suit  was  filed  by  the  Dean  and  Chapter  of  Ely, 

on  the  4th  January,  1840,  to  establish  their  right  to  the  single 

value  of  the  tithes  of  corn  and  grain,  and  lambs  and  wool; 

*  460    against  the  occupiers  ♦  of  a  large  tract  of  land,  known  as 

the  Lakenheath  Fen  in  the  county  of  Cambridge. 

The  bill  stated  the  title  of  the  plaintiffs,  under  letters-patent 
dated  the  10th  September,  38  Hen.  8,  to  the  rectorial  tithes 
within  the  parish  of  Lakenheath ;  that  there  was  within  the  parish 
of  Lakenheath,  and  the  tithable  places  thereof,  a  large  tract  of 
land  which  was  formerly  uninclosed  ;  that  the  same  had  been  par- 
tially drained,  by  the  powers  of  an  Act  passed  in  15  Car.  2,  when 
the  same  was  inclosed,  divided,  and  allotted  in  severalty ;  that 
under  the  provisions  of  another  Act,  passed  in  8  Geo.  3,  the 
drainage  was  improved,  so  that  the  fen,  which  had  been  previously 
unproductive,  or  had  produced  tithable  matters  or  things  of  very 
inconsiderable  value,  became  fit  to  cultivate ;  and  that  about  fifty 
years  ago,  the  fen  was  used  and  cultivated  as  arable,  meadow,  and 
pasture  land,  and  had  produced  tithable  matters  and  things  of 
considerable  value,  the  tithes  of  wliich  were  rectorial,  and  which 
ought,  since  the  21st  December,  1837,  to  have  been  rendered  or 
paid  to  the  plaintiffs.  The  bill  then  stated,  that  the  defendants 
were  occupiers,  and  held  parts  of  the  fen,  and  that  they  had  in 
every  year,  since  the  21st  December,  1837,  taken  on  and  from  the 
said  lands  various  tithable  matters,  which  they  had  converted  to 
their  own  use,  without  rendering  to  the  plaintiffs  the  tithes  thereof, 
or  making  any  satisfaction  for  the  same.  The  bill  charged,  that 
if  it  should  be  proved  that  the  lands  had  not  theretofore  paid  some 
of  the  tithes  demanded,  the  same  was  owing  to  the  circumstance 
that  the  lands  were  in  former  times  frequently  under  water,  and 
were  not,  till  about  fifty  years  before  the  filing  of  the  bill,  brought 
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into  regular  cultiyation,  and  did  not  produce  any  corn  or  grain, 
or  not  in  any  considerable  quantities ;  but  that,  neverthe- 
lessy  *  the  tithes  of  lamb  and  wool  were  paid  to  the  dean    *  461 
and  chapter,  as  rector,  or  to  their  lessees,  and  that  the 
tithes  of  agistment  were  also  paid  to  the  yicar  of  the  parish. 

The  bill  charged,  by  way  of  further  evidence,  that  the  fen  was 
not  exempt,  or  discharged  from  the  payment  of  tithes,  that  in 
1808,  certain  parties  claiming  under  a  demise  then  subsisting,  but 
which  bad  since  expired,  from  the  dean  and  chapter,  filed  their 
bill  for  the  tithes  of  com  and  grain,  lambs  and  wool,  against  the 
then  occupiers  of  the  fen,  who  by  their  answer  among  other  things 
alleged,  that  tlie  lands  in  question  were  exonerated  from  tithes,  by 
reason  of  their  having  been  parcels  of  the  possessions  of  the 
Monasteries  of  St.  Peter  and  St.  Ethelred,  but  that  they  were 
decreed  to  account  for  the  tithes  then  claimed.  The  bill  then 
stated  a  pretence  on  the  part  of  the  defendants,  that  no  tithes 
whatever,  of  the  nature  claimed  by  the  bill,  had  at  any  time  within 
sixty  years  or  upwards  been  rendered,  or  any  satisfaction  given  in 
respect  of  the  same  to  the  plaintiffs  or  any  persons  claiming  under 
them ;  and  that  by  reason  thereof,  and  by  virtue  of  the  Act  3  &  4 
Will.  4,  c.  27,  the  right  of  the  plaintiffs  had  become  extinct; 
whereas  the  plaintiffs  charged,  that  by  an  indenture  made  between  the 
dean  and  chapter  of  the  one  part,  and  Hugh  R.  Evans  of  the  other 
part,  the  rectory  of  Lakenheath  and  the  tithes  thereto  belonging, 
and  claimed  by  the  bill,  were  demised  to  H.  R..  Evans  for  a  term  of 
years  subsisting,  and  which  had  not  expired  at  the  time  of  the 
passing  of  the  last-mentioned  Act,  and  that  the  same  was  subsistr 
ing  till  the  21st  December,  1837. 

To  this  bill  one  of  the  defendants  pleaded  the  statute  of 
limitations  (3  &  4  Will.  4,  c.  27)  as  a  bar  to  the  •  plaintiffs'  ♦  462 
title.  The  plea  set  forth  the  following  sections  of  the 
statute :  Sect.  1,  whereby  it  was  enacted,  ^^  that  the  words  and 
expressions  hereinafter  mentioned,  which  in  their  ordinary  signi- 
fication have  a  more  confined  or  a  different  meaning,  shall  in  this 
Act,  except  where  the  nature  of  the  provision  or  the  context  of 
the  Act  shall  exclude  such  construction,  be  interpreted  as  follows 
(that  is  to  say),  the  word  ^  land'  shall  extend  to  manors,  messuages, 
and  all  other  corporeal  hereditaments  whatsoeyer,  and  also  to 
tithes  (other  than  tithes  belonging  to  a  spiritual  or  eleemosynary 
corporation  sole),  and  also  to  any  share,  estate,  or  interest  in  them, 

[861] 


1 


*  462  CASES  IN  CHANCERT. 

or  any  of  them,  whether  the  same  shall  be  a  freehold  or  chattel 
interest,  and  whether  freehold  or  copyhold,  or  held  according  to 
any  other  tenure ;  and  the  word  *  rent '  shall  extend  to  all  heriote 
and  to  all  services  and  suits  for  which  a  distress  may  be  made,  and 
to  all  annuities  and  periodical  sums  of  money,  charged  upon  or  pay- 
able out  of  any  land  (except  moduses  or  compositions  belonging  to 
a  spiritual  or  eleemosynary  corporation  sole)."  .  •  .  Sect.  2, 
whereby  it  was  enacted,  "  that  after  the  81st  day  of  December, 
1833,  no  person  shall  make  an  entry  or  distress,  or  bring  an  action 
to  recover  any  land  or  rent,  but  within  twenty  years  next  after  the 
time  at  which  the  right  to  make  such  entry  or  distress,  or  to  bring 
such  action,  shall  have  first  accrued  to  some  person  through  whom 
he  claims,  or  if  such  right  shall  not  have  accrued  to  any  person 
through  whom  he  claims,  then  within  twenty  years  next  after  the 
time  at  which  the  right  to  make  such  entry  or  distress,  or  to  bring 
such  action,  shall  have  first  accrued  to  the  person  making  or  bring- 
ing the  same."  Sect.  24,  whereby  it  was  enacted,  "  that  after  the 
said  31st  day  of  December,  1833,  no  person  claiming  any  land  or 

rent  in  equity,  shall  bring  any  suit  to  recover  the  same  but 
*  468   within  the  period  during  which,  by  virtue  of  the  *  provisions 

hereinbefore  contained,  he  might  have  made  an  entry  or 
distress,  or  brought  an  action  to  recover  the  same  respectively,  if 
he  had  been  entitled  at  law  to  such  estate,  interest,  or  right,  in  or 
to  the  same  as  he  shall  claim  therein  in  equity."  Sect.  84,  whereby 
it  was  enacted,  "  that  at  the  determination  of  the  period  limited  by 
this  Act  to  any  person  for  making  an  entry  or  distress,  or  bring- 
ing any  writ  of  quare  impedity  or  other  action  or  suit,  the  right 
and  title  of  such  person  to  the  land,  rent,  or  advowson,  for  the 
recovery  whereof  such  entry,  distress,  action,  or  suit  respectively, 
might  have  been  made  or  brought  within  such  period,  shall  be 
extinguished."  The  plea  then  proceeded:  "And  this  defendant 
for  further  plea  saith  that  if  the  said  complainants  ever  had  any  right 
to  make  an  entry  or  distress,  or  bring  an  action  or  suit  to  recover 
the  tithes  of  the  tract  of  land  called  Lakenheath  Fen  in  the  said 
bill  mentioned,  which  this  defendant  in  nowise  admits,  such  right 
to  make  such  entry  or  distress,  or  to  bring  such  action  or  suit,  did 
not  first  accrue  to  the  said  complainants,  or  to  any  person  through 
whom  they  claim,  within  twenty  years  next  before  the  institution 
of  this  suit ;  and  that  neither  the  said  complainants,  nor  any  person 
or  persons  through  whom  they  claim,  have  or  hath,  in  respect  to 
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the  estate  or  interest  claimed  by  the  said  complainants,  been  in 
possession  or  in  receipt  of  the  profits  of  the  said  tithes  or  any  of 
them,  within  twenty  years  next  before  the  institution  of  this  suit ; 
and  that  an  acknowledgment  of  the  title  (if  any)  of  the  said 
complainants  to  the  said  tithes  or  any  of  them  hath  not  been  given 
to  said  complainants  or  their  agents,  in  writing  signed  by  this  defend- 
ant, nor  to  his  knowledge  or  belief  by  any  other  person  or  persons 
in  possession  or  in  receipt  of  the  profits  of  the  said  tithes,  within 
twenty  years  next  before  the  institution  of  this  suit." 

•  This  plea  was  argued  on  the  10th  May,  1842,  before  Lord   *  464 
Langdale,  the  late  Master  of  the  Rolls,  who  allowed  it.    A 
report  of  tlie  case  will  be  found  in  the  fifth  volume  of  Mr.  Beavan's 
Reports,  p.  574. 

Against  that  decision  the  plaintifis  the  dean  and  chapter  ap- 
pealed to  the  Lord  Chancellor  (Lord  Lyndhurst),  who  was  of 
opinion  that  whatever  might  be  the  construction  of  the  Act  3  &  4 
Will.  4,  c.  27,  in  reference  to  tithes,  it  did  not  include  mixed  tithes, 
but  only  predial  tithes ;  but  the  question  at  issue  being  more  a 
question  of  law  than  of  equity,  he  directed  a  case  to  be  sent  to  the 
Court  of  Exchequer,  for  the  opinion  of  that  Court  upon  the  plain- 
tiffs* title :  the  case,  after  considerable  discussion,  was  drawn  so  as 
to  extend  to  the  whole  of  the  tithes  claimed  by  the  bill.  The 
Barons  of  the  Exchequer,  before  whom  the  question  was  argued  in 
May  and  June,  1846,  returned  their  certificate,  to  the  effect  that 
the  plaintiffs  were  entitled  to  recover  from  the  defendant  treble 
the  value  of  the  predial  tithes  claimed  by  the  suit,  (a) 

Upon  this  certificate  the  cause  came  back  before  the  Lord  Chan- 
cellor (Lord  Cottenham),  upon  the  equity  reserved.  His  Lordship, 
not  being  satisfied  with  the  conclusion  arrived  at  by  the  Court  of 
Exchequer,  on  the  12th  June,  1846,  sent  the  same  case  to  the  Court 
of  Common  Pleas,  where  it  was  argued  in  Hilary  Term,  1849,  before 
the  then  Lord  Chief  Justice  (Sir  Thomas  Wilde),  and  three  other 
Judges  of  that  Court,  viz..  Justices  Maule,  Cresswell,  and  Williams, 
but  no  decision  was  given  by  them  until  the  7th  May,  1851,  when, 
without  assigning  any  reasons,  they  made  their  certificate,  of  which 
flie  following  is  a  copy:  — 

*  "  This  case  has  been  argued  before  us  by  counsel,  and  *  465 
we  are  of  opinion,  that,  in  the  action  mentioned  in  the 

(a)  Sub  nomine  Dean  of  Ely  v.  Cash,  16  M.  &  W.  617. 
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case  proposed  to  us,  the  plaintiffs  are  entitled  to  recover  from  the 
defendant  treble  the  value  of  the  predial  tithes  claimed  by  the 
Dean  and  Chapter  of 'Ely  in  the  said  suit. 

"  C.  Cmsswell. 

"  Edward  Vauohan  Williams." 

Mr.  Justice  Maule  was  of  opinion  that  the  plaintiffs  were  not 
entitled  to  recover.  The  Lord  Chief  Justice  did  not  sign  the  cer- 
tificate, in  consequence  of  his  having  in  the  mean  time  been  ap- 
pointed to  the  office  of  Lord  Chancellor. 

The  cause  now  came  on  to  be  heard  before  the  Lord  Chancellor 
(Lord  St.  Leonards),  on  the  equity  reserved. 

Mr,  Bethell^  Mr.  Lloydy  and  Mr.  Flemingj  for  the  plaintiffs.  — 
The  sole  question  is,  did  the  legislature,  by  the  Act  3  &  4  Will.  4, 
c.  27,  intend  by  implication  to  repeal  the  Act  2  &  3  Will.  4,  c. 
100  ?  This  could  not  have  been  the  intention,  as  is  shown  by  the 
fact  that  another  Act,  4  &  5  Will.  4,  c.  83,  was  passed  the  next  year, 
suspending  the  operation  of  the  Act  2  &  S  Will.  4,  c.  100,  but  in 
no  other  way  affecting  its  provisions.  It  is  submitted,  however, 
that  the  period  of  twenty  years,  prescribed  by  the  Act  3  4  4  Will.  4, 
c.  27,  has  no  reference  to  tithes  as  a  chattel.  Before  the  Reforma- 
tion, no  suit  could  have  been  brought  in  the  temporal  courts  for  tithes, 
which  were  an  ecclesiastical  inheritance  issuing  out  of  land  ;  but 
by  the  Act  32  Hen.  8,  c.  7,  §  7,  tithes  and  other  ecclesiastical 
matters  were  first  made  the  subject  of  conveyance  and  recovery  in 

the  temporal  courts,  though  as  between  spiritual  persons 
*  466    there    still  remained  an  *  appeal  to  the  spiritual  courts. 

The  remedy  for  the  subtraction  of  tithes  as  a  chattel  con- 
tinued in  the  ecclesiastical  court  until  by  the  Act  2  &  3  Edw.  6,  c. 
13,  a  person  was  enabled  to  bring  an  action  at  law  for  the  sub- 
traction of  predial  tithes  to  the  extent  of  three  times  the  value, 
and  Courts  of  Equity,  in  aid  of  the  common  law,  sanctioned  the 
institution  of  suits  for  the  recovery  of  tithes  simply.  By  the  5th 
section  of  the  Act  53  Ceo.  3,  c.  127,  the  time  within  which  any 
action  or  suit  could  be  instituted  for  the  recovery  of  tithes  was 
limited  to  "  six  years  from  the  time  when  such  tithes  became  due," 
but  that  limitation  was  clearly  as  between  owner  and  occupier  only, 
and  up  to  the  time  of  the  passing  of  the  Act  2  &  3  Will.  4,  c. 
100,  the  mere  non-payment  of  tithes  for  any  period,  however  long, 
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was  no  ground  of  exemption  ;  but  by  that  Act,  which  was  to  come 
into  operation  one  year  after  it  passed,  periods  of  limitation  were 
for  the  first  time  prescribed,  with  reference  to  exemptions  from 
tithes.  The  difficulty  arises  from  the  interpretation  clause  of  the 
Act  8  &  4  WilL  4,  c.  27,  which  enacts  that  the  word  "  land  " 
shall  extend  to  tithes,  and  also  upon  the  second  section  of  that  stat- 
ute, by  which  it  is  enacted,  that  no  action  shall  be  brought  for  the 
recovery  of  any  land  or  rent,  but  within  twenty  years  after  the  right 
of  action  shall  have  first  accrued.  Looking,  however,  to  the 
whole  scope  of  the  Act,  and  to  the  language  of  its  particular  pro- 
visions, it  is  clear  that  the  legislature  did  not  afiect  to  deal  with 
tithes  as  a  chattel.  Thus,  an  action  brought  to  recover  the  tithes 
as  a  hereditament  is  consistent  with  the  declaration  in  the  second  sec- 
tion, ^^  but  within  twenty  years  after  the  right  to  make  such  entry 
or  distress,  or  to  bring  such  action,  shall  have  first  accrued,"  but 
is  inapplicable  to  the  word  tithes  as  a  chattel,  which  cannot  be  said 
to  exist  until  the  land  itself  or  tlie  inheritance  be  recovered.  The 
clause  of  the  third  section,  which  must  be  read  along  with  the 
second,  "  when  *  the  person  claiming  such  land  or  rent  shall,  *  467 
in  respect  of  the  estate  or  interest  claimed,"  also  shows 
that  the  legislature  was  not  referring  to  tithes  as  a  chattel.  So, 
again,  the  language  of  the  14th  section  imports  that  the  subjectr 
matter  of  the  Act  is  some  estate  recoverable  in  equity,  which,  if 
legal,  would  have  been  recoverable  at  law,  which  clearly  could  not 
be  predicated  of  a  tithe  lamb,  &c. :  these  sections  explain  any  am- 
biguity which  otherwise  might  have  existed,  if  the  interpretation 
clause  was  alone  to  be  regarded.  In  short,  the  Act  does  not  apply 
as  between  tithe  owner  and  occupier,  but  must  be  understood  as 
applying  to  persons  claiming  adverse  interests  in  the  inheritance : 
and  the  right  of  the  tithe  owner  cannot  be  extinguished  so  long  as 
it  remains  in  a  tenant. 

Mr.  Bolt  and  Mr,  Eagle^  contra.  —  It  is  said  that  the  Statute  8 
k  4  Will.  4,  c.  27,  can  only  be  pleaded  by  a  tithe  owner  against 
a  tithe  owner,  and  not  by  a  tithe  occupier  aginst  an  alleged  owner ; 
but  the  interpretation  clause  of  that  statute  in  terms  includes  tithes 
whether  as  an  inheritance  or  as  a  chattel,  and  there  is  no  reason 
why  the  incident  should  be  separated  from  the  inheritance.  If 
&e  occupier  happened  to  be  himself  the  owner,  it  will  not  be  de- 
nied that  the  statute  might  be  used  as  a  shield.    The  defendant 
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here  is  not  concerned  to  show  that  the  right  is  in  him  ;  if  he  had 
shown  that  the  right  of  the  plaintiffs  was  taken  away  by  convey- 
ance, it  would  have  been  sufficient,  without  showing  in  whom  the 
estate  was  vested,  and  a  fortiori^  where  the  right  is  extinguished, 
as  it  is  by  the  operation  of  the  34th  section  of  this  statute,  the 
benefit  of  which  may  be  taken  advantage  of  by  every  person.  K 
the  right  of  the  plaintiffs  is  extinguished  for  one  pur|K>se,  it  is  a 

peremptory  and  inflexible  rule  of  law  that  it  is  extinguished 
*  468    for  every  purpose.     Thus  in  the  *  case  of  Cholmondeley  v. 

Clinton^  (joC)  Sir  T.  Plumer  says :  "  However  clear  and 
indisputable  the  title,  if  the  merits  could  be  inquired  into,  how- 
ever demonstratively  to'rtious  and  wrongful  the  adverse  possession, 
the  fact  of  such  possession  and  the  time  preclude  all  investigation 
of  the  title.  The  door  of  justice  is  closed.  The  claimant  cannot 
be  heard  to  show  his  title.  It  is  a  decisive  answer  to  him  that  he 
comes  too  late.  That  alone  is  the  bar :  his  title  remains,  but  he 
has  lost  his  remedy."  In  short,  mere  non-perception  for  twenty 
years  is  a  positive  bar.  Nepeany,  Knightj(b^  Culleyv.  Tayhr- 
8on^  (c)  James  v.  Salter^  (<i)  Governor  of  Luctan  School  v. 
Smith,  (e)  The  defendant  does  not  contend  that  the  Act  3  A  4 
Will.  4  repeals  the  former  Act  2  &  3  Will.  4  altogether ;  but  if 
there  is  any  inconsistency  between  the  two  Acts,  it  is  clear  that 
the  former  would  be  repealed. 

Mr,  JBethellj  in  reply. 

The  only  object  of  the  legislature  in  passing  the  Act  3  &  4  Will. 
4,  c.  27,  was,  that  tithes  as  an  inheritance  should  not  be  treated  on 
a  different  footing  from  any  other  inheritance. 

The  Lord  Chancellor.  —  All  the  difficulties  in  the  present  case 
have  arisen  from  the  way  in  which  the  legislation,  as  i-egarded 
tithes  and  real  property,  was  carried  on.  Lord  Tenterden  had  his 
own  plans,  which  were  carried  into  effect  by  several  Acts  of  Par- 
liament, and  iu'the  meantime  bills  with  similar  objects  emanating 
from  the  real  property  commissioners,  were  proceeded  with,  but  in 
each  case  without  that  communication  between  the  parties  which 
ought    to    have    taken    place.      Two    things   were   intended  to 

(a)  2  J.  &  W.  1 ;  see  p.  139.       (c)  11  A.  &  E.  1008. 
(6)  2  M.  &  W.  894.  {d)   3  Bingh.  N.  C.  644. 

(c)  3  E.  &  y.  1117 ;  S.  C,  M'U.  17. 
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be  *  provided  for,  in  reference  to  tithes.  One  was  the  es-  *  469 
tate  in  tithes ;  tithes  in  lay  hands  being  jnst  as  much  a 
subject  of  conveyance,  enjoyment,  transfer,  and  disposition,  as  the 
land  itself  or  any  other  property,  and  were  capable  of  being,  not 
perhaps  strictly  divested,  but  of  being  diverted  from  the  right 
owner  into  other  channels,  and  in  respect  to  which  the  right  owner 
himself  had  a  remedy  under  the  law  as  it  stood  before  the  Acts  of 
Parliament,  now  under  consideration,  passed.  Oil  the  other  hand, 
there  was  the  common  render  of  tithes,  which  was  a  distinct  sub- 
ject, being  simply  the  render  of  a  chattel,  and  having  nothing 
whatever  to  do  (except  that  it  sprang  out  of  the  right  to  the  in- 
heritance, or  the  freehold)  with  the  inheritance  itself  or  the  person 
to  whom  it  belonged.  The  Acts  of  Parliament  before  me  intended 
no  doubt  to  provide  in  different  ways  for  both  those  rights.  The 
first  Act,  2  &  3  Will.  4,  c.  100,  only  intiended  to  apply  to  the  case 
of  tithes  as  a  chattel,  and  to  moduses,  compositions  real,  and  the 
like,  and  not  to  an  estate  in  tithes,  as  between  adverse  claimants. 
There  had  been  a  very  great  contest,  which  was  put  an  end  to  by 
the  case  of  Salkeldy.  Johnstan,  (a)  whether  or  not  a  mere  non-pay- 
ment could  be  set  up  under  that  Act  of  Parliament  in  discharge  of 
tithes,  without  showing  a  foundation  to  which  that  non-payment 
was  to  be  referred ;  in  other  words,  without  showing  a  composition 
real,  or  a  conveyance  which  would  account  for  the  non-payment  of 
the  tithes ;  it  has,  however,  by  a  very  liberal  construction,  but  by 
considerable  authority,  been  decided  that  a  mere  non-payment  is 
within  that  Act  of  Parliament.  It  is  singular  enough  that  that 
Act,  providing  as  it  did  for  rights  to  tithes,  and  shortening  the 
time  for  making  out  a  claim  in  discharge  of  tithes  (in  which  re- 
spect it  is  decidedly  a  statute  of  limitations  as  regards  tithes, 
though  it  operates,  as  has  been  pointed  out,  in  a  very  dif- 
ferent way  from  the  other  ♦  statute,  8  &  4  Will.  4,  c.  27),  •  470 
does  not  anywhere  provide  strictly  for  the  mere  recovery  of 
tithes  as  tithes  in  the  ordinary  sense  of  a  render  of  tithes,  and  it 
was  not  necessary  to  do  so,  for  the  Acts  of  Parliament  which  were 
then  in  existence  had  already  provided  sufficient  remedies  for  the 
tithe  owner  as  against  the  tithe  payer,  and  the  time  of  six  years 
had  been  limited  within  which  arrears  could  be  recovered.  That 
Act  passed,  though  it  was  not  to  come  into  operation  until  the 

(a)  1  Mac.  &  G.  242. 
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expiration  of  one  year  from  the  end  of  the  session  in  which  it 
passed,  but  before  that  time  had  arrived,  the  Act  8  &  4  Will.  4,  c. 
27,  received  the  royal  assent ;  and  the  question  is,  whether  the 
latter  Act  has  or  not  repealed  a  portion  of  the  Act  of  the  preced- 
ing session,  by  lessening  the  time  prescribed  by  that  Act,  and 
creating  a  less  bar  in  the  case  of  a  claim  to  tithes  as  a  chattel ;  or 
whether  the  latter  Act  refers  only  to  a  dispute  between  two  persons 
claiming  adversely  the  estate  in  the  tithes,  to  be  rendered  by  a 
third  person.  Without  reference  to  the  language  of  the  Acts,  it 
would  certainly  require  a  very  strong  and  clear  case  to  enable  the 
Court  to  say  that  a  statute,  passed  so  recently  after  a  former  one 
(upon  tlie  occasion  of  which  it  is  impossible  to  suppose  that  there 
was  not  some  knowledge  of  the  former  statute,  creating  as  it  did 
at  the  time  a  great  sensation  with  respect  to  the  rights  of  the 
church),  and  which  does  not  profess  to  repeal  a  leading  enactment 
in  that  former  statute,  should  by  implication  have  that  eflect. 
Under  such  circumstances,  it  would  be  natural  to  expect  to  find 
upon  the  face  of  the  later  Act,  a  reference  to  what  had  been  done 
the  year  before,  —  an  intention  to  diminish  the  time  limited  by  the 
previous  Act,  and  to  make  a  new  enactment  upon  the  subject. 
Still,  however,  if  by  the  later  Act  the  legislature  has  really  done 
what  is  represented,  I  must  give  effect  to  it,  though  the  operation 
would  be  to  abrogate  a  portion  of  the  former  Act  of  Parliament. 

I  may  here  observe,  without  giving  too  much  weight 
*  471    *to  it,  that  I  cannot,  in  the  consideration  of  this  question, 

shut  out  the  Act  5  &  6  Will.  4,  c.  85,  referring  as  it  does  to 
the  Act  2  &  3  Will.  4,  c.  100,  and  acting  upon  the  provisions  of 
that  statute  as  if  it  were  altogether  intact,  and  nowhere  affording 
the  slightest  grounds  for  supposing  that  the  intermediate  Act  had 
altered  any  of  the  leading  provisions  of  the  first  Act.  Dismissing 
the  Act  6  &  6  Will.  4,  c.  85,  with  that  observation,  I  then  have  to 
consider  what  is  the  real  operation  of  the  Act  3  &  4  Will.  4,  c. 
27.  There  has  been  a  great  deal  of  discussion,  which  I  am  not 
surprised  at,  in  regard  to  the  meaning  of  the  words ;  but  it  is  to 
be  observed,  that  although  the  meaning  of  the  words  is  defined  by 
the  statute,  yet  that  statute  declares  (what  would  have  been  sup- 
plied if  it  had  not  been  so  expressed),  that  the  words  are  not  to 
have  that  meaning  attached  to  them  in  the  interpretation  clause, 
if  a  contrary  intention  appears.  It  has  been  very  much  doubted, 
and  I  concur  in  that  doubt,  whether  these  interpretation  clauses, 
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which  are  of  modern  origin,  have  not  introduced  more  mischief 
than  they  have  avoided,  for  they  have  attempted  to  put  a  general 
construction  on  words  which  do  not  admit  of  such  a  construction 
m  the  different  senses  in  which  they  are  introduced  in  the  various 
clauses  of  an  Act  of  Parliament.    Thus  much,  however,  is  per^ 
fectly  clear,  that  the  word  .^^  land  "  is  made  to  extend  to  tithes,  with 
the  exception  of  those  belonging  to  spiritual  or  eleemosynary  cor- 
porations sole  (which  are  not  intended  to  be  touched),  and  ^^  any 
share,  estate,  or  interest  in  them  or  any  of  them,  whether  the  same 
shall  be  a  freehold  or  chattel  interest,  and  whether  freehold  or  copy- 
hold, or  held  according  to  any  other  tenure ; "  and  then  the  word 
^'  rent "  is  made  to  extend  to  various  periodical  payments,  except 
moduses  or  compositions  belonging  to  a  spiritual  or  eleemosynary 
corporation  sole ;  it  was  said  that  that  showed  an  intention 
to  extend  the  Act  to  a  chattel,  that  is,  to  a  mere  render  *  of  *  472 
tithes.    I  cannot  follow  that  argument,  because,  although 
'^  land  "  is  made  to  include  tithes,  and  ^^  rent "  is  -made  to  include 
periodical  payments,  yet  in  each  case  the  exception  is  introduced  so 
as  to  exclude  tithes,  or  what  represented  tithes,  moduses,  or  com- 
positions belonging  to  a  spiritual  or  eleemosynary  corporation  sole ; 
and  that,  therefore,  leaves  it  to  be  ascertained,  after  all,  in  what 
sense  the  word  is  used  when  we  come  to  the  particular  provision 
(section  2)  which  is  to  govern  this  case.    Bearing  in  mind  that  an 
estate  in  tithes  was,  for  all  purposes  of  this  section,  precisely  the 
same  as  an  estate  in  land,  —  it  might  be  lost,  it  might  be  recovered, 
it  might  be  the  subject  of  disposition  in  every  way,  just  as  land,  — 
the  section  enacts,  that  after  the  81st  December,  1838,  ^^  no  person 
shall  make  an  entry  or  distress,  or  bring  an  action  to  recover  any 
land  or  rent,  but  within  twenty  years  next  after  the  time  at  which  the 
right  to  make  such  entryordistres8,orto  bring  such  action,  shall  have 
first  accrued,  to  some  person  through  whom  he  claims ;  or  if  such 
right  shall   not  have  accrued  to  any  person  through  whom  he 
claims,  then  within  twenty  years  next  after  the  time  at  which  the 
right  to  make  such  entry  or  distress,  or  to  bring  such  action,  shall  have 
first  accrued  to  the  person  making  or  bringing  the  same."    It  was 
not  attempted  to  be  denied  that  these  words  properly  applied  to  the 
estate  in  land,  or  in  a  rent,  and  to  the  estate  in  tithes ;  but  it  was 
supposed,  that  even  if  that  be  admitted,  yet  that  the  defendant 
could  maintain  his  plea.    No  doubt  considerable  difficulty  in  the 
VOL.  n.  24  [  869  ] 


♦  472  CASES  IN   CHANCEBT. 

construction  of  this  Act  of  Parliament  has  arisen  in  the  way  in 
which  it  has  used  the  word  "  rent,"  and  afterwards  in  the  way  in 
which  it  speaks  of  '^  profits ; "  but  I  think  it  clear,  from  repeated 
consideration  of  it,  that ''  rent,"  in  the  sense  in  which  it  is  spoken 
of  in  the  second  section,  means  rent  of  inheritance,  and  that  it  does 
not  mean  rent  reserved  by  a  lease,  for  example,  or  rent  in 

*  473    the  common  *  and  ordinary  form  of  a  render  of  rent  for 

property.  That  construction  of  the  word  "  rent "  will  by 
analogy  assist  in  the  interpretation  to  be  put  on  the  word  '^  land : " 
the  word  '^  land "  speaks  for  itself;  it  means  the  inheritance  of 
land,  the  freehold  of  land,  and  the  Act  does  not  deal  with  land  in 
any  other  sense  than  in  that  where  a  person  has  the  right  to  the  land 
itself.  Then,  by  the  interpretation  clause,  the  word  "  land "  is 
made  to  include  titlies.  It  would  seem  to  follow,  unless  there  is 
some  reason  against  it,  that  if  land  represents  tithes,  tithes,  being 
to  be  represented  by  land,  must  be  subject  to  the  same  rule  of 
construction,  and  open  to  the  same  interpretation  as  land  itself. 
There  are  two  subjects,  —  land,  rent.  Rent  means  the  subject  of 
inheritance ;  land  has  the  same  signification :  must  not  therefore 
tithes,  which  are  represented  by,  and  treated  as  included  in  land, 
mean,  primd  facie ^  the  very  same  thing?  There  is  clearly  the 
same  subject  for  the  Act  to  operate  upon.  There  was  also  clearly 
the  same  intention  as  regards  the  barring  of  adverse  claims.  But 
has  the  legislature  in  that  Act  given  to  tithes  any  other  and  more 
extensive  operation  ?  It  would  then  have  interfered  with  the 
former  Act  of  Parliament.  If  the  word  "  tithes,"  as  represented 
by  land,  is  to  be  confined  to  that  which  is  its  natural  interpreta- 
tion,  and  if  it  receives  as  extensive  an  operation  as  the  words  in 
which  it  is  in  company,  no  violence  will  be  done  to  the  former  Act 
of  Parliament,  which  has  not  been  repealed,  and  which  will  be  left 
to  operate  in  the  very  case  now  before  me,  independently  of  the 
other  statutory  provisions,  as  regards  the  arrears  of  rent  or  inter- 
est to  be  recovered.  These  Acts  of  Parliament  are  in  pari 
mcUeridy  and  ought  to  be  read  as  consistent  with  each  other,  and 
with  the  view  of  providing  for  the  difierent  cases  they  respectively 
intended  to  remedy ;  but,  according  to  the  defendant's  construc- 
tion, one  statute  is  to  be  set  up  against  the  other,  and 

*  474    *  an  enlarged  construction  is  to  be  given  to  the  later  stat- 

ute, for  the  mere  purpose  of  partially  repealing  the  former 
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one,  not  on  account  of  its  being  a  casus  om%89tui,  which  required 
to  be  provided  for,  but  in  order  to  provide  for  a  case  which,  in  my 
opinion,  is  already  sufficiently  provided  for. 

I  will  postpone  the  consideration  as  to  how  far  the  two  Acts  are 
consistent  with  each  other  until  I  shall  have  ascertained  whether 
there  is  any  thing  in  the  furtlier  provisions  of  the  later  Act  in 
order  to  justify  such  a  construction  as  that  which  has  been  con- 
tended for  by  the  defendant.  The  24th  section  of  the  Act  3  &  4 
Will.  4,  c.  27,  is,  as  it  appears  to  me,  in  terms  very  much  against 
the  plea  ;  it  enacts  that  after  a  certain  day  ^'  no  person  claiming 
any  land  or  rent  in  equity,"  &c,  I  have  already  observed  that 
^^  rent "  does  not  mean  rent  in  the  common  and  ordinary  accepta- 
tion of  rent  payable  by  a  tenant  to  a  landlord,  and  by  the  interpre- 
tation clause  "land"  includes  tithes,  and  therefore  the  section 
may  be  read  thus:  "No  person  claiming  any  land  (or  tithes), 
or  rent  in  equity,  shall  ^bring  any  suit  to  recover  the  same,  but 
within  the  period  during  which,  by  virtue  of  the  provisions  herein- 
before contained,  he  might  have  made  an  entry  or  distress,  or 
brought  an  action  to  recover  the  same  respectively  if  he  had  been 
entitled  at  law  to  such  estate,  interest,  or  right  in  or  to  the  same 
as  he  shall  claim  therein  in  equity."  There  is  hardly  a  word'  in 
this  section  but  what  militates  against  the  claim  set  up  by  the 
defendant  in  this  case.  It  is  clearly  confined  to  the  estate.  When 
the  words  "  entry  and  distress  "  are  used,  they  are  referred  prop- 
erly to  rent,  and  the  action  or  suit  is  referred  properly  to  the 
estate  in  land ;  and  thus,  when  any  person  brings  a  suit  to  recover 
tithes  "  under  the  provisions  hereinbefore  contained  "  (and 
we  have  already  seen  that  those  provisions,  according  *  to  *  475 
section  2,  would  only  enable  the  person  to  recover  them 
in  respect  of  an  estate  in  the  tithes,  and  would  not  enable  him  to 
recover  them  qua  tithes  from  the  person  who  was  bound  to  render 
them),  it  is  perfectly  clear  that  no  perspn  can  in  equity  go  beyond 
the  time  which  is  before  limited  for  the  recovery  of  the  estate  in 
the  tithes.  The  construction  I  have  now  adopted  gives  to  every 
word  in  this  section  its  proper  operation,  and  tells  very  much  in 
favour  of  the  plaintiffs'  contention. 

There  are  other  clauses  of  this  Act  which  are  calculated  some- 
what to  embarrass  the  decision  of  this  case.  I  particularly  allude 
to  the  43d  clause.  That  clause  enacts,  that  after  a  given  period 
^<  no  person  claiming  any  tithes,  legacy,  or  other  property  for  the 
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recovery  of  which  he  might  bring  an  action  or  suit  at  law  or  in 
equity,  shall  bring  a  suit  or  other  proceeding  in  any  spiritual  court 
to  recover  the  same,  but  within  the  period  during  which  he  might 
bring  such  action  or  suit  at  law  or  in  equity."  It  is  very  difficult  to 
say  how  that  was  intended  to  operate.  It  was  insisted,  that  it  proves 
clearly  that  in  that  section  the  legislature  was  dealing  with  tithes 
as  a  chattel,  even  though  it  may  be  admitted  that  in  the  previous 
sections  it  was  dealing  with  tithes  as  an  inheritance.  But  there  is 
this  difference  between  the  24th  and  43d  sections ;  namely,  when, 
in  the  24th  section,  the  legislature  is  speaking  of  a  remedy  in 
equity  being  only  co-extensive  with  the  right  at  law,  it  is  speaking 
of  the  right  to  recover  "  by  virtue  of  the  provisions  hereinbefore 
contained ; "  when,  however,  it  is  speaking  in  the  43d  clause,  in 
which  it  is  intended  to  bind  the  proceedings  in  spiritual  courts,  no 
reference  is  made  to  ^'  the  provisions  hereinbefore  contained,"  but 
it  appears  to  be  a  general  provision,  that  ^^  no  person  claiming  any 

tithes,  legacy,  or  other  property,  for  the  recovery  of  which 
*476   he  might  bring  an  action  or  suit  at  •law  or  in  equiiy 

(whether  under  that  Act  of  Parliament,  br  any  other  Act 
of  Parliament),  ^^  shall  bring  a  suit  or  other  proceeding  in  any 
spiritual  court  to  recover  the  same,  but  within  the  period  during 
which  he  might  bring  such  action  or  suit  at  law  or  in  equity." 
When,  therefore,  I  find  one  clause  in  the  Act  of  Parliament  con- 
fining the  proceedings  in  a  Court  of  Equity,  in  analogy  to  the 
remedies  at  law,  and  confining  that  to  the  provisions  thereinbefore 
contained,  and  I  find  another  limiting  proceedings  in  another 
Court  by  the  remedies  at  law  or  in  equity,  but  not  referring  to  any 
previous  provisions  contained  in  the  particular  Act,  I  am  bound  to 
consider  that  the  legislature  was,  in  the  latter  instance,  dealing 
generally  with  all  rights  of  action  or  suit,  and  merely  meant  to 
prevent  proceedings  in  the  spiritual  courts  to  recover  tithes,  or 
moduses,  by  persons  who  Qould  not  within  the  same  time  have  re- 
covered at  law  or  in  equity,  leaving  it  entirely  open  under  what 
provisions  or  what  Acts  of  Parliament  that  remedy  might  be 
enforced. 

My  opinion  therefore  is,  on  every  part  of  this  Act  of  Parliament 
(8  &  4  Will.  4,  c.  27),  which  I  have  often  had  occasion  to  con- 
sider, that  the  second  section,  governed  and  regulated  by  the  other 
sections,  does  not  embrace  the  case  which  it  was  insisted  it  did 
embrace,  namely,  the  case  of  a  render  of  tithes  by  the  person 
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bound  to  render  them,  to  the  person  who  is  entitled  to  receive 
them. 

It  was  argued,  with  great  ingenuity,  that  if  that  be  so,  still  that 
the  defendant's  contention  was  perfectly  right,  for  that  if  the  word 
^^  tithes ''  was  to  be  confined  to  the  estate,  yet  that  in  this  case  the 
defendant  had  a  title  by  adverse  possession.  I  confess  I  do  not 
see  how  that  doctrine  bears  on  the  case.  It  is  perfectly  settled 
that  adverse  possession  is  no  longer  necessary,  in  the  sense 
in  *  which  it  was  formerly  used,  but  that  mere  possession  *  477 
may  be,  and  is  sufficient  under  many  circumstances,  to 
give  a  title  adversely;  and  although  perhaps  now  no  better  ex- 
pression than  adverse  possession  can  be  used,  yet  it  is  not  adverse 
in  the  sense  in  which  that  phrase  was  used  before  these  Acts  of 
Parliament  were  passed.  But  taking  that  to  be  immaterial,  which 
I  think  it  is  not,  it  was  said,  and  said  truly,  that  by  the  34th 
section  of  the  Act  8  &  4  Will.  4,  c.  27,  where  the  remedy  is  gone, 
the  right  and  title  of  the  person  to  the  land,  &c.,  shall  be  extin- 
guished, and  that  in  this  respect  it  differed  from  the  former 
statutes  of  limitation,  which  were  held  not  to  bar  the  right,  but 
merely  the  remedy.  It  was  argued  by  the  plaintiffs,  that  the  mere 
duty  of  rendering  tithes  could  not  be  extinguished ;  that  question 
need  not  embarrass  the  Court,  because  the  Act  of  Parliament  says' 
the  right  shall  be  extinguished ;  and  it  would  not  be  necessary, 
therefore,  to  show  (if  the  case  was  within  this  Act)  that  the  right 
was  transferred  to  somebody  else,  because  extinguishment  would 
be  sufficient.  The  defendant,  however,  contended,  that  if  any  claim 
between  two  persons,  who  are  proceeding  adversely  one  against 
the  other  for  the  estate  in  the  tithes  is  extinguished,  the  ex- 
tinguishment must  take  place  to  all  intents  and  purposes,  and  for 
the  benefit  of  the  whole  world,  and  that  therefore  the  person  liable 
to  render  the  tithes,  the  landholder  subject  to  tithes,  ought  to  have 
the  benefit  of  that  extinguishment,  and  to  be  wholly  discharged 
from  the  payment  of  tithes.  The  fallacy  of  that  argument  lies  in 
this,  that  the  case,  supposed  from  the  very  nature  of  it,  is  one  in 
which  the  landholder  is  rendering  the  tithes  without  dispute  ;  tiiere 
is  no  dispute  as  to  his  liability  to  pay  tithes,  but  the  dispute  is 
between  a  person  who  has  been  receiving  the  tithes  for  a  certain 
number  of  years,  without,  as  another  person  alleges,  having  a  title 
to  those  tithes ;    and  the  rival  claimant  having   brought   his 
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*  478   action,  *  tlie  statute  being  set  up,  is  defeated ;  as  regards 

bim  tbe  rigbt  is  extinguisbed,  if  be  ever  bad  any  rigbt ;  but 
what  is  tbe  consequence  ?  Tbere  is  no  dispute  or  doubt  raised  as 
to  tbe  liability  of  tbe  person  wbo  is  to  render  tbe  titbes,  and  wbo 
is  not  before  tbe  Court ;  and  tbe  primd  facie  result  of  such  an 
action  would  be,  that  the  person  wbo  bad  succeeded  in  defeating 
tbe  claimant,  would  remain  in  possession  of  tbe  tithes,  which  had 
been  up  to  that  time  rendered  to  bim.  The  question  of  the 
liability  to  render  tithes  could  only  arise  on  a  claim  against  the 
tithe  payer,  and  never  can  be  affected  by  a  contest  or  litigation 
between  persons  claiming  the  estate  in  tbe  tithes.  Whether  tbe 
case  might  arise,  in  which  one  claimant  being  barred  by  tbe 
statute  set  up  by  the  other,  the  latter  could  not  afterwards  maintain 
an  action  against  a  person  claiming  exemption  from  tbe  tithes,  I  do 
not  say.  I  have  nothing  to  do  with  such  a  case.  I  am  looking  at 
this  Act  of  Parliament,  to  see  whether  in  this  particular  case  I  can 
apply  the  doctrine  of  extinguishment  so  as  to  give  a  title  to  the 
defendant.  What  possible  ground  is  there  for  the  assertion  of 
such  a  title  in  tbe  defendant  here  ?  Tbe  plaintiff  is  claiming  the 
render  of  tithes,  and  there  is  no  contest  about  tbe  title  to  tbe 
estate  in  the  tithes ;  in  this  sense  there  are  not  two  claimants 'to 
the  tithes  ;  if  the  plaintiffs'  title  be  not  good,  nobody  else  cau 
claim  the  tithes  on  this  record.  No  plea  has  been  set  up  here  that 
another  person  has  been  receiving  the  tithes  as  claimed.  It  is  a 
simple  question,  whether  this  spiritual  corporation  is  or  is  not 
entitled  to  tbe  tithes  in  kind.  It  is  a  question  of  render  of  tithes, 
not  involving  a  question  of  title  as  between  two  adverse  claimants 
to  the  estate  in  tbe  tithes,  and  therefore  tbe  34th  section  has,  I 
think,  no  bearing  on  the  real  merits  of  the  case  in  point  of 
law. 

Tbe  result,  in  my  opinion,  is  that  tbe  Act  3  &  4  WiU. 

*  479    *  4,  c.  27,  does  not  take  away  the  right  of  the  plaintifib  as 

against  tbe  defendant.  Looking  at  tbe  leading  provisions 
of  both  these  Acts  of  Parliament,  I  am  of  opinion  that  tbe  Courts 
of  Law,  to  which  this  case  has  been  referred,  have  very  properly 
considered  that  the  two  Acts  stand  consistently  with  each  other. 
Standing  as  they  do  together,  yet  each  having  its  own  operation, 
they  appear  to  form  a  very  useful  and  convenient  body  of  law ; 
and  I  am  not  at  all  disposed,  nor  am  I  entitled,  to  break  in  upon 
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a  STstem  so  established  in  the  way  I  should  do  if  I  were  to 
sustain  the  defence  set  up. 

The  consequence  therefore  is,  that  the  plea  must  be  overruled, 
and  the  case  must  then  proceed  in  the  ordinary  course. 


♦  VISCOUNT  B ARRINGTON  v.  LIDDELL.i  ♦  480 

1852.    November  15,  16, 24.    Before  the  Lord  Chancellor  Lord  St.  Leonards. 

B7  the  marriage  settlement  of  A.  B.,  the  grandnephew  of  the  testator,  certain 
family  estates  were  settled  so  as  to  give  to  the  father  of  A.  B.  an  estate  for 
life  and  then  an  estate  for  life  to  A.  B.  himself,  both  these  estates  being 
subject  to  a  term  of  years  the  trusts  of  which  were  to  raise  portions  for 
younger  children  of  the  marriage  to  an  amount  in  the  whole  varying  according 
to  the  number  of  such  children,  and  which  in  the  events  which  happened  was 
40,0002.  The  testator  by  his  will  made  a  large  provision  for  A.  B.,  and  then 
reciting  the  settlement  bequeathed  to  his  executors  a  sum  of  15,000^  on  trust 
to  invest  and  accumulate  the  income  during  the  life  .of  A.  B. ;  but  if  A.  B. 
should  die  within  twenty  years  from  his  the  testator^s  death,  then  the  accumu- 
lation to  be  continued  for  so  long  a  time  as  would  make  up  the  twenty  years, 
and  upon  the  completion  of  the  accumulation,  on  trust  to  stand  possessed  of 
the  trust  moneys  to  pay  and  apply  the  same  or  a  competent  part  thereof  in 
satisfaction  of  the  portions  and  in  exoneration  of  the  settled  estates,  and 
subject  thereto  upon  the  trusts  of  the  testator's  residuary  personal  estate : 
the  testator  also  provided  that  if,  before  the  expiration  of  the  period  of  accu- 
mulation, the  accumulated  fund  should  be  sufficient  to  answer  the  aforesaid 
purposes,  then  the  accumulation  should  cease.  A.  B.  lived  beyond  twenty- 
one  years  from  the  testator^s  death;  and  at  the  expiration  of  twenty-one 
years,  a  sum  of  S5,622Z.  was  accumulated.  A  question  being  raised  in  refer- 
ence to  the  application  of  this  fund,  proceedings  were  subsequently  instituted 
for  obtaining  the  opinion  of  the  Court  on  the  point,  at  which  time  the  accu- 
mulations amounted  to  43,643/. :  HM,  that  the  case  fell  within  the  terms  of 
the  second  exception  contained  in  the  second  section  of  the  Thellusson  Act, 
and  that  the  fund  directed  to  be  raised  was  applicable  according  to  the  trusts 
of  the  testator^s  will.* 


»  S.  C,  10  Hare,  429. 

*  See  Tench  v.  Cheese,  19  Beav.  3;  6  De  G.,  M.  &  6.  453;  Maynard  v. 
Wright,  26  Beav.  285 ;  Drewett  r.  Pollard,  27  Beav.  196 ;  Heywood  v.  Hey- 
wood,  29  Beav.  9 ;  Wall  v.  Wood,  2  De  G.  ft  S.  58 ;  Varlo  v.  Faden,  1  De  G., 
F.  &  J.  211 ;  27  Beav.  255 ;  on  appeal,  29  L.  J.  Ch.  234 ;  1  Jarman  Wills 
(Sd  Eng.  ed.),  285  ei  teq. ;  Burt  v.  Sturt,  10  Hare,  415 ;  Beech  0.  Lord  St. 
Vincent,  3  De  G.  &  S.  678 ;  3  Jur.  N.  S.  762 ;  Mathews  v.  Eeble,  L.  R.  3  Ch. 
Ap.  691 ;  S.  C,  4  Eq.  467 ;  Lewin  Trusts  (5th  Eng.  ed.).  75. 
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• 

Bj  the  terms  of  the  first  exception  in  the  second  section  of  the  Act,  a  grantor, 
settlor,  or  deirisor,  or  other  person  or  persons,  may  make  provision  generally 
for  the  payment,  not  only  of  his  own  debts,  but  also  of  the  debts  of  any  other 
person :  and  the  provision  for  raising  portions  for  any  child,  &c.,  mentioned  in 
the  second  exception  includes  portions  already  created,  and  enables  a  grantor, 
settlor,  or  devisor  to  make  the  same  provision  for  the  children  of  other  persons 
as  for  his  own,  except  that  as  to  the  former  they  must  be  the  children  of 
persons  who  take  an  interest  under  **  such  conveyance,  settlement,  or  devise  ^* 
as  is  referred  to  in  the  clause. 

The  words  **  such  conveyance,  settlement,  or  devise  ^^  relate  to  the  instrument  by 
which  the  grantor,  settlor,  or  devisor  has  made  a  provision  for  the  portions, 
but  it  is  not  necessary  that  the  gift  to  the  parent  should  be  in  the  very  clause 
of  the  will  which  creates  the  provision  for  the  children,  or  that  it  should  be 
an  interest  in  the  very  property  directed  to  be  accumulated. 

Semble,  that  however  small  the  sum  may  be  which  is  given  to  the  parent,  it 
would  still  be  an  interest  within  the  meaning  of  the  clause.^ 

Cases  may  arise  in  which,  although  an  interest  be  given  to  the  parent  and  some 
provision  afterwards  made  for  the  children,  that  provision  may  not  be  made 
in  the  way  of  portions  so  as  to  bring  the  case  within  the  exception  in  ques- 
tion. 

Thie  cases  of  Eyre  v.  Marsden,  2  Keen,  664,  and  Shaw  v.  Rhodes,  1  M.  &  C. 
135,  and  S.  C,  on  appeal,  tub  nomine,  Evans  v.  Hdlier,  5  CI.  &  Fin.  114, 
observed  upon." 

This  was  an  appeal  by  the  Right  Honourable  William 
*  481  Keppel  Viscount  Barrington,  one  of  the  *  plaintiflFs,  from 
an  order  made  by  the  Vice-Chancellor  Sir  George  Turner, 
dated  the  12th  July,  1852,  on  a  special  case  stated  for  the  opinion 
of  the  Court  pursuant  to  the  provisions  of  the  Act  13  &  14  Vict, 
c.  35. 

The  case  stated,  among  other  things,  that  by  indentures  of  lease 
and  release,  dated  the  20th  and  21st  April,  1823,  being  the  settle- 
ment made  on  the  marriage  of  the  said  plaintiff,  certain  estates  in 
the  county  of  Berks  were  settled  to  the  use  of  H.  T.  Liddell  and 
Sir  R.  Price  for  a  term  of  two  thousand  years  upon  certain  trusts, 
and  subject  thereto  to  the  use  of  George  Keppel,  the  late  Viscount 
Barrington,  for  his  life,  with  remainder  to  trustees  to  preserve  con- 
tingent remainders,  vrith  remainder  to  the  use  of  the  said  plaintiff 
for  his  life,  with  remainder  to  trustees  to  preserve,  with  remainder 

>  See  Burt  v.  Sturt,  10  Hare,  423;  Edwards  v.  Tuck,  8  De  G.,  M.  &  6.  40; 
I  Jarman  Wills  (3d  £ng.  ed.),  290,  291 ;  Lewin  Trusts  (5ih  £ng.  ed.),  76. 

*  Lord  Cranwobth  in  Edwards  o.  Tuck,  3  De  G.,  M.  &  G.  40,  60,  remark- 
ing upon  the  decision  in  Barrington  o.  Liddell,  says:  ''I  think  it  was  a  per- 
fectly right  decision.^* 
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to  the  use  of  the  wife  of  the  said  plaintiff  to  enable  her  to  receiye 
an  annual  rent-charge  of  1600Z.  for  her  jointure,  and  subject  thereto 
to  the  use  of  the  first  son  of  the  said  plaintiff  on  the  body  of  his 
said  wife  in  tail  male,  with  divers  remainders  over :  the  trusts  of 
the  term  of  two  thousand  years  were  declared  to  be,  that  in  case 
there  should  be  any  child  or  children  of  the  intended  marriage 
other  than  an  eldest  son,  whether  born  in  the  lifetime  of  the  said 
William  Keppel  (the  plaintiff,  the  present  Viscount),  or  after  hiB 
decease,  and  whether  there  should  be  issue  male  of  the  marriage  or 
not,  that  then  the  trustees  should,  after  the  decease  of  the  Burvivor 
of  the  said  George  Keppel  (the  late  Viscount),  and  William  Keppel, 
or  in  the  lifetime  of  them  or  the  survivor  of  them,  if  they  or  he  should 
80  direct  by  any  deed,  Ac.,  by  demising,  assigning,  or  otherwise  dis- 
posing  of  the  hereditaments  comprised  in  the  said  term  of  two 
thousand  years  or  any  part  of  such  hereditaments  for  the  whole 
or  any  part  of  such  term,  raise  for  the  portion  or  portions 
of  such  child  or  children  the  sum  or  several  *  sums  of   *  482 
money  after  mentioned,  namely,  if  there  should  be  only  one 
such  child  other  than  an  eldest  or  only  son,  the  sum  of  20,000/. 
for  the  portion  of  such  one  child,  to  become  an  interest  vested  in 
and  after  the  decease  of  the  said  George  Keppel  to  be  paid  to  such 
one  child  at  such  age  or  time  as  the  said  William  Keppel  should  by 
deed  or  will,  Ac,  appoint,  and  for  want  of  such  appointment  to  be 
an  interest  vested  in  such  only  yoimger  child  being  a  son  at  his  age 
of  twenty-one  years,  or  being  a  daughter  at  her  age  of  twenty-one 
years  or  marriage  with  consent,  &c,j  and  the  money  to  be  paid  to 
him  or  her  on  or  at  the  same  age  or  day  if  it  should  happen  after 
the  decease  of  the  survivor  of  them  the  said  George  Keppel  and 
William  Keppel,  but  if  such  day  should  happen  in  the  lifetime  of 
flie  said  George  Keppel  or  William  Keppel  or  the  survivor  of  them, 
then  to  be  paid  within  six  calendar  months  after  the  decease  of  the 
survivor  of  them,  and  if  there  should  be  two  such  children  and  no 
more,  then  the  sum  of  S0,000{.  for  the  portions  of  such  two  chil- 
dren, and  if  there  should  be  three  or  more  such  children,  then  the 
sum  of  40,000/.  for  their  portions  to  be  divided  between  or  among 
the  children  for  whom  the  portions  were  provided  in  such  shares, 
and  to  vest  in  and  after  the  decease  of  the  said  George  Keppel  to 
be  paid  to  them  respectively  on  or  at  such  ages  or  days  and  to  be 
subject  to  such  limitations  over  for  the  benefit  of  some  one  or  more 
of  such  children  as  the  said  William  Keppel  should  by  deed  or 
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will,  &c.,  appoint,  and  for  want  of  such  appointment,  the  sums  of 
30,000i.  or  40,000/.  were  to  be  divided  between  such  younger 
or  other  children  to  be  vested  as  to  sons  at  twenty-one,  and  as  to 
daughters  at  twenty-one  or  marriage  with  consent,  &c.,  in  equal 
shares,  and  to  be  paid  at  such  ages  or  days  if  the  same  should 
happen  after  the  decease  of  the  survivor  of  them  the  said  George 
Eeppel  and  William  Eeppel,  bat  if  not  then  within  six 

*  483    months  after  the  *  decease  of  such  survivor :   that  there 

were  ten  children  of  the  marriage,  several  of  whom  attained 
twenty-one  years  of  age,  the  consequence  of  which  was  that  the 
sum  raisable  under  the  term  was  40,0002. :  that  Shute  Bishop 
of  Durham,  the  great-uncle  of  the  said  plaintiff,  by  his  will,  dated 
the  10th  December,  1825,  recited  that  upon  the  marriage  of  his 
great-nephew,  the  said  plaintiff,  the  said  hereditaments  in  the  county 
of  Berks  were  limited  to  uses  in  strict  settlement  under  some  of 
which  the  daughters  and  younger  sons  of  his  said  great-nephew  by 
his  wife  Jane  Elizabeth,  Viscountess  Barrington,  might  eventually 
become  entitled  to  a  portion  or  portions  amounting  to  20,000Z., 
80,0002.,  or  40,000/.  as  the  case  should  happen;  and  the  testator 
bequeathed  unto  his  executors  therein  named  the  sum  of  15,000/., 
upon  trust  that  they  and  the  survivors  and  survivor  of  them,  and  the 
executors,  administrators,  and  assigns  of  such  survivor,  should  within 
three  calendar  months  next  after  his  decease  invest  the  same  in  the 
public  stocks  or  ftmds  of  Great  Britain  or  at  interest  upon  govern- 
ment or  real  securities  in  England  or  Wales  in  their  or  his  names 
or  name,  to  be  from  time  to  time  altered  Or  varied  into  or  for  other 
stocks,  funds,  and  securities  of  the  like  nature  when  they  or  he 
should  think  proper,  and  should  accumulate  all  the  interest,  divi- 
dends, and  annual  income  of  the  said  trust  moneys,  stocks,  funds, 
and  securities  during  the  life  of  his  said  great-nephew,  or  if  his 
said  ^eat-nephew  should  depart  this  life  within  the  term  of  twenty 
years  to  be  computed  from  his,  the  said  testator's  decease,  then 
the  accumulation  to  be  continued  for  so  long  a  period  as  with  the 
time  that  should  elapse  in  the  lifetime  of  his  said  great-nephew 
would  make  up  the  Ml  term  of  twenty  years  to  be  computed  from 
.  his  the  said  testator's  decease,  and  upon  the  completion  of  the  ac- 
cumulation aforesaid,  the  trustees  or  trustee  for  the  time 

*  484    being  should  stand  possessed  of  *  and  interested  in  all  the 

same  trust  moneys,  stocks,  funds,  securities,  and  accumular 
tions,  upon  trust  to  apply  the  same  or  a  competent  part  thereof  in 
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satisfaction  and  discharge  of  the  portions  so  intended  for  the 
daughters  and  younger  sons  of  the  testator's  great-nephew  by  the 
said  Viscountess  Barrington  when  and  as  the  same  respectively 
should  become  payable  and  in  exoneration  of  the  hereditaments 
charged  therewith,  and  subject  thereto  upon  and  for  the  several 
trusts,  intents,  and  purposes,  and^  with,  under,  and  subject  to  the 
several  powers,  provisoes,  and  declarations  in  the  will  contained 
of  the  said  testator's  residuary  personal  estates  then  subsisting  or 
capable  of  taking  effect;  provided  always,  that  if  before  the  expira- 
tion of  the  said  period  of  accumulation,  the  accumulated  fund  should 
be  of  sufficient  amount  or  value  for  answering  the  purposes  afore- 
said, the  accumulation  should  thereupon  immediately  cease ;  and 
as  to  all  the  residue  of  the  testator's  personal  estate,  the  testator 
directed  that  it  should  be  divided  into  two  equal  parts ;  and  the 
testator  bequeathed  one  half  of  the  said  residue  to  his  nephew  the 
said  George,  late  Viscount  Barrington,  his  executors,  administrators, 
and  assigns,  and  the  other  half  of  the  said  residue  to  Henry  Bishop 
of  Exeter,  James  Baker,  and  John  Burley,  their  executors,  adminis- 
trators, and  assigns,  upon  trust  from  and  after  the  decease  of  the 
surrivor  of  the  said  Greorge,  late  Viscount  Barrington,  and  Eliza- 
beth Viscountess  Barrington,  then  his  wife,  for  all  the  children  of 
the  said  (George  Viscount  Barrington  then  bom  or  thereafter  to 
be  bom  who  being  a  son  or  sons  (but  not  an  eldest  or  only  son) 
had  attained  or  thereafter  should  attain  twenty-one,  or  who  being 
a  daughter  or  daughters  had  attained  or  thereafter  should  attain 
that  age  or  marry,  their  respective  executors,  administrators,  and 
assigns,  to  be  divided  between  or  among  the  said  children 
if  more  than  one  in  *  equal  shares,  and  if  there  should  be    *  485 
but  one  such  child,  then  the  whole  should  be  in  trust  for 
that  one  child,  his  or  her  executors,  administrators,  or  assigns ; 
and  the  testator  thereby  appointed  the  said  Qeorge,  late  Viscount 
Barrington,  William  Keppel  Viscount  Barrington,  and  Augustus 
Barrington,  executors  of  his  said  will:   that. the  testator  died  on 
the  25th  March,  1826,  and  the  late  Viscount  Barrington  on  the  3d 
March,  1829 :  that  by  deeds  dated  the  17th  June,  1842,  and  the 
'7th  Angust,  1844,  an  undivided  one-tenth  part  of  the  premises 
comprised  in  the  term  of  two  thousand  years  was  with  the  consent 
of  the  plaintiff  assigned  to  Augustus  Barrington  by  way  of  mort- 
gage to  secure  the  sums  of  5382.  28.  and  7217. 148.,  the  sums  thus 
raised  being  for  the  advancement  of  one  of  the  younger  children 
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of  the  plaintiff:  that  George  William  Barrington,  the  eldest  son 
of  the  plaintiff,  having  attained  twenty-one  years  of  age,  the  estate 
tail  created  by  the  settlement  of  1828  was  barred,  and  the  estates 
were  resettled  upon  other  uses  and  trusts :  that  the  15,000Z.  given 
by  the  testator  upon  trust  for  accumulation  was  duly  invested  to 
accumulate,  and  the  accumulations  on  the  24th  March,  1847, 
being  twenty-one  years  after  the  death  of  the  testator,  amounted 
to  35,622^.,  and  at  the  institution  of  the  suit  to  48,643Z. :  that  the 
two  sums  of  5S81.  2s,  and  721/.  14«.  still  remained  a  charge  on  the 
premises  included  in  the  term  of  two  thousand  years :  that  the  said 
plaintiff.  Viscount  Barrington,  and  the  other  persons  interested  un- 
der the  resettlement  (these  parties  being  made  co-plaintiffs),  were 
desirous  that  by  means  of  the  accumulated  trust  fund  the  heredita- 
ments comprised  in  the  term  of  two  thousand  years  should  be  ex- 
onerated from  the  portions  or  sums  of  money  charged  upon  the 

said  hereditaments  under  the  trusts  of  the  term. 
*  486        *  Under  these  circumstances  the  plaintiffs  and  defendants, 
these  latter  being  the  trustees  of  the  term  and  the  parties 
interested  in  the  residuary  estate  of  the  testator,  sought  the  opin- 
ion of  the  Court  on  the  following  points:     First,  Wliether  the 
trust  for  accumulation,  so  as  aforesaid  directed  by  the  will  of 
the  said  testator,  Shute  Bishop  of  Durham  deceased,  is  valid  for 
the  whole  of  the  life  of  the  said  plaintiff  William  Keppel  Lord 
Barrington,  or  for  the  period  only  of  twenty-one  years  from  the 
death  of  the  said  testator,  or  for  any  and  what  other  limited  period, 
and  to  what  extent  is  such  trust  for  accumulation  valid  ?    Second, 
Whether,  according  to  the  true  construction  of  the  said  will  and 
the  said  indentures  of  settlement  of  the  20th  and  21st  April,  1823, 
the  said  accumulated  trust  fund  or  any  and  what  part  thereof  and 
to  what  amount  is  now  applicable  in  exoneration  of  the  estates 
comprised  in  the  said  term  of  two  thousand  years  created  by  the 
said  last-mentioned  indentures  of  settlement  from  the  said  portions 
or  sum  of  40,000/.,  or  in  exoneration  of  the  said  estates  from  the 
said  mortgage  debts  or  sums  of  583/.  2^.  and  721Z.  14^.,  and  the 
interest  thereof,  and  any  other  and  what  part  or  parts  of  the  said 
portions  or  sum  of  40,000/.    Third,  Whether  any  and  what  appro- 
priation, and  in  whose  names  as  trustees,  ought  to  be  now  made 
of  any  and  what  part  of  the  said  accumulated  trust  fund  to  answer 
and  pay  at  any  and  what  future  time  or  times  any  and  what  part 
or  parts  of  the  said  portions  or  sum  of  40,000/.,  so  as  to  exone- 
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rate  and  discharge  the  residuary  estate  of  the  said  testator,  Shute 
Bishop  of  Durham  deceased,  from  all  further  or  other  liability  in 
respect  of  the  trusts  for  accumulation  of  the  said  fund.  Fourth, 
In  what  manner  is  the  income  of  the  said  accumulated  trust  Amd, 
whether  there  be  any  appropriation  or  not,  to  be  dealt  with  until 
ilie  estates  are  by  means  of  the  fund  exonerated  from  the 
portions  or  sum  of  40,000/.,  *or  who  is  entitled  to  such  *487 
income  from  the  period  when  if  at  all  the  trust  for  accumu- 
lation ought  to  have  ceased. 

The  case  was  heard  before  the  Yice-Chancellor  Sir  George 
Turner,  in  June,  1852 ;  and  on  the  12th  July,  1852,  his  Honor 
made  an  order  declaring  that  the  trust  for  accumulation  directed 
by  the  will  of  the  Bishop  of  Durham  was  not  valid  for  the  whole 
of  the  life  of  the  plaintiff  William  Eeppel  Viscount  Barrington, 
but  was  valid  for  the  period  only  of  twenty-one  years  from  the 
death  of  the  testator ;  and  also  declaring  that  the  accumulated 
trust  fund  was  not  nor  was  any  part  thereof  then  applicable  in 
exoneration  of  the  estates  comprised  in  the  term  of  two  thousand 
years  created  by  the  indentures  of  settlement  of  the  20th  and  21st 
April,  1823,  from  the  mortgage  debts  or  sums  of  5332.  2s,  and 
1211. 14».  and  the  interest  thereof  or  any  part  thereof,  or  from 
any  other  part  or  parts  of  the  portions  or  sum  of  40,000Z. ;  and 
also  declaring  that  no  appropriation  ought  to  be  then  made  of  any 
part  of  the  accumulated  trust  fund  to  answer  and  pay  at  any  future 
time  or  times  any  part  of  the  portions  or  sum  of  40,0002.  so  as  to 
exonerate  and  discharge  the  residuary  estate  of  the  testator  from 
all  farther  or  other  liability  in  respect  of  the  trust  for  accumulation 
of  the  said  fund ;  and  also  declaring  that  the  income  which  since 
the  24th  March,  1847  (the  expiration  of  twenty-one  years  from 
tJie  death  of  the  testator),  had  accrued  or  should  thereafter  accrue 
due  in  respect  of  the  funds  or  sums  which  on  the  said  24th  March, 
1847,  constituted  the  accumulated  trust  frind,  and  of  the  stocks, 
funds,  and  securities  into  which  the  same  or  any  part  thereof 
might  have  been  converted  or  transposed  ought  to  be  held  and 
applied  by  the  plaintiff,  William  Keppel  Viscount  Barrington,  and 
Augustus  Barrington,  as  the  trustees  and  executors  of  the 
testator's  will,  as  income  arising  from  the  testator's  *  resid-    *  488 
uary  estate,  and  be  divided  between  and  paid  to  the  re- 
siduary legatees  accordingly  until  the  accumulated  trust  fund 
should  after  the  death  of  the  plaintiff  William  Keppel  Viscount 
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Barrington  be  actually  applied  in  part  discharge  of  the  portions  or 
sum  of  40,0002.  in  exoneration  of  the  settled  estates,  and  that 
such  residuary  legatees  of  the  testator  were  entitled  to  such  income 
from  the  period  when  the  trust  for  accumulation  ceased  to  be  valid 
as  thereinbefore  declared. 

From  this  order  the  plaintiff,  Lord  Barrington,  appealed  to  the 
Lord  Chancellor  as  before  mentioned,  praying  that  it  might  be 
declared  that  the  trust  for  accumulation  was  viJid  for  the  whole  of 
the  life  of  the  plaintiff,  William  Keppel  Viscount  Barrington ;  or 
if  the  Court  should  be  of  opinion  that  the  trust  for  accumulation 
was  valid  for  the  period  only  of  twenty-one  years  from  the  death 
of  the  testator,  then  that  it  might  be  declared  that  the  fands  or 
sums  which  on  the  24th  day  of  March,  1847  (the  expiration  of 
twenty-one  years  from  the  death  of  the  said  testator),  constituted 
the  accumulated  trust  fund,  or  a  sufficient  part  thereof,  were  ap- 
plicable in  exoneration  of  the  estates  comprised  in  the  said  term 
of  two  thousand  years  from  the  mortgage  debts  or  sums  of  5332. 
2s.  and  721/.  14«.,  and  the  interest  thereof,  and  that  the  residue  of 
the  said  last-mentioned  funds  or  sums,  after  satisfying  the  said 
mortgage  debts  and  interest,  ought  to  be  appropriated  to  answer 
and  pay  at  any  future  times,  when  the  same  should  be  required, 
any  other  part  of  the  said  portions  or  sum  of  40,0002.,  so  as  to 
exonerate  and  discharge  the  residuary  estate  of  the  testator  from 
all  further  or  other  liability  in  respect  of  the  said  trust  for  accu- 
mulation of  the  said  fund. 

Sir  W,  Page  Wood  and  Mr,  G.  L.  Itti$8ell,  for  the  appel- 
*489  lant.  —  *They  supported  the  contention  raised  by  the 
prayer  of  the  petition  of  appeal,  arguing  that  the  testator's 
intention  was  merely  to  create  a  fund  to  pay  off  the  portions  so 
far  as  could  be  done  consistently  with  the  rules  of  law,  and  that 
the  direction  to  accumulate  was  valid  within  the  exception  con- 
tained in  the  second  section  of  the  Thellusson  Act.  They  cited 
Chriffiths  V.  Vercy  (a)  Half  or d  v.  Stains  ^  (i)  and  Bourne  v.  Buck- 
ton,  (c)  In  reference  to  the  manner  in  which  the  income  of  the 
accumulations  should  be  disposed  of  after  the  twenty-one  years, 
as  distinguished  from  the  income  of  the  original  fund,  they  re- 
ferred to  and  commented  on  the  cases  of  O^NeiU  v.  Lucob^  (jt) 

(a)  9  Ve«.  127.  (c)  2  Sim.  N.  S.  91. 

(6)  16  Sim.  4S8.  (d)  2  Keen,  SIS. 
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and  Crawley  v.  Crawley^  (a)  which  were  said  to  be  in  favour  of 
that  income  going  to  the  residuary  legatees.  They  mentioned 
also  McDonald  v.  Bryce,(J>)  and  submitted  that  the  statute  in 
question  contained  no  directions  applicable  to  this  part  of  the 
case. 

Mr.  Chandle98  and  Mr.  Greene^  for  the  residuary  legatees, 
supported  the  decision  of  the  Vice-Chancellor.  —  They  contended 
generally  that  the  present  case  did  not  fall  within  the  exception 
relied  on  by  the  plaintiff,  submitting  that  portions  mentioned  in 
the  second  section  of  the  Act  did  not  mean  portions  given  by  an 
antecedent  instrument  or  other  portions  than  those  created  by  the 
person  directing  the  accumulation  ;  also  that  the  provisions  made 
by  the  Bishop  of  Durham  could  not  be  regarded  as  portions,  the 
children  of  Lord  Barrington  not  being  the  objects  of  the  testator's 
bounty,  though  their  father  was ;  and  further,  that  the  words  ^^  such 
conveyance,  settlement,  or  devise  "  in  the  second  section 
referred  *  to  the  settlement  or  disposition  mentioned  in  the  *  490 
first  section.  They  submitted  further,  that  the  provision 
not  being  for  the  testator's  own  children,  it  was  necessary  that  the 
parent  should  take  an  interest  in  the  property  to  be  accumulated, 
or  irom  which  the  accumulations  were  to  be  made,  and  that  inas- 
much as  the  parent  took  no  such  interest  the  case  did  not  fall 
within  the  exception  relied  on.  They  also  contended,  that  after 
the  twenty-one  years  the  residuary  legatees  were  entitled  to  the 
income  of  the  accumulations  as  well  as  to  that  of  the  original 
fund.  [They  cited  and  commented  on  Shaw  v.  Rhode%^  (c)  Hal- 
ford  V.  &aintry  (d),  Beech  v.  Lord  St.  Vineenty  (e)  Morgan  v.  Mor- 
gan j  (jf)  Jones  V.  Magga^  (A)  Bourne  v.  BvA!kton.^(iy] 

Mr.  Criasse  appeared  for  the  trustees,  but  took  no  part  in  the 
argument. 

Sir  W.  P.  Wood  replied. 

(a)  7  Sim.  427.  (6)  2  Keen,  276»  517. 

(c)   1  M.  &  C.  135 ;  S.  C,  on  appeal,  aub  nomine  Evans  v.  Helller,  5  CL  & 
Fin.  lU. 

((2)  16  Sim.  488.  {%)  9  Hare,  605. 

(e)    14  Jot.  731.  (t)   2  Sim.  N.  S.  91. 

{g)  20  Law  J.  Ch.  109. 
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Nov.  24. 

The  Lobd  Chancellor. — The  question  raised  in  this  case 
arises  upon  the  will  of  the  late  Bishop  of  Durham,  and  involyes 
points  of  considerable  importance  upon  the  construction  of  the  Act 
commonly  called  the  Thellusson  Act. 

It  appears  that  certain  family  estates  were,  on  the  marriage  of 

the  present  plaintiff,  settled  to  common  uses  in  strict  settlement, 

so  as  to  give  the  late  Lord  Barrington  an  estate  for  life,  and  then 

an  estate  for  life  to  the  present  Lord  Barrington :  a  term 

*  491   of  years  was  *  also  created  for  raising  portions  for  the 

younger  children  of  the  marriage ;  and  in  the  events  which 
have  happened,  a  sum  of  40,000Z.  has  become  raisable,  the  pro- 
vision being  that  in  case  the  children  exceeded  a  certain  number 
that  sum  should  be  raised,  and  the  number  of  children  having 
greatly  exceeded  the  limit.  The  40,000/.  therefore  became  a 
charge  on  the  property,  but  did  not  become  absolutely  raisable  in 
the  present  Lord  Barrington's  lifetime,  so  as  to  charge  his  life 
estate  unless  he  directed  it  to  be  raised :  some  parts,  however,  of 
these  portions  to  a  small  amount  have  been  charged  by  him,  and 
are  therefore  immediately  raisable  ;  and  these  charges  were  made 
after  the  death  of  the  Bishop  of  Durham. 

The  Bishop  of  Durham,  having  no  power  over  the  settled  estates, 
but  meaning  greatly  to  benefit  his  family,  made  by  his  will  lai^ 
provisions  for  his  nephew  and  grandnephew,  the  late  and  present 
Lord,  and  amongst  other  things,  gave  chattels  of  considerable 
value  as  heirlooms  to  go  with  the  settled  estates,  and  directed  a 
sum  of  80,000/.  to  be  laid  out  in  the  erection  of  a  mansion-house 
upon  the  settled  estates :  he  then,  by  a  provision  upon  which  the 
question  arises,  set  apart  a  sum  of  15,000/.  for  the  purpose  of 
relieving  the  settled  estates  from  the  portions  to  which  they  were 
liable  under  the  settlement  to  which  I  have  referred.  The  will 
recites,  that  upon  the  marriage  of  his  grandnephew  the  estates 
were  settled  in  the  way  already  mentioned  so  as  to  raise  portions 
in  certain  events  either  of  20,000/.,  or  80,000.,  or  40,000/.,  as  the 
case  should  happen ;  and  the  testator  then  bequeaths  to  his  execu- 
tors 15,000/.  in  trust  that  they  shall  within  three  calendar  months 
lay  out  those  moneys,  and  shall  accumulate  all  the  interest  during 

the  life  of  his  great-nephew  the  present  Lord,  but  if  his 

*  492    great-nephew  *  should  depart  this  life  within  twenty  years 

to  be  computed  from  his  the  testator's  death,  then  the  ac- 
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camulation  was  to  be  continued  for  so  long  a  period  as  with  the  time 
that  should  elapse  during  the  lifetime  of  his  great-nephew  would 
make  up  the  twenty  years  to  be  computed  from  his  the  testator's 
death,  and  upon  the  completion  of  the  accumulation  aforesaid, 
the  trustees  were  to  stand  possessed  of  the  trust-moneys  in  trust 
to  pay  and  apply  the  same  or  a  competent  part  thereof  in  satisfac- 
tion of  the  portions  and  in  exoneration  of  the  settled  estates 
charged  with  those  portions,  and  subject  thereto  upon  the  several 
trusts  declared  of  his  residuary  personal  estate.  There  then  fol^ 
lowed  a  proviso  of  great  importance  in  this  case,  by  which  the 
testator  declared,  that  if  before  the  expiration  of  the  said  period 
of  accumulation  the  accumulated  fund  should  be  of  sufficient 
amount  for  answering  the  purposes  aforesaid,  these  purposes  being 
the  payment  of  the  20,000/.,  30,000Z.,  or  40,0002.,  as  the  case  might 
be,  the  accumulation  should  thereupon  immediately  cease. 

The  first  question  which  arises  upon  this  will  is,  what  is  the 
true  construction  of  it,  irrespective  and  independent  of  the  Thellus- 
son  Act.  The  testator  meant  no  doubt  the  accumulation  to  go 
on,  if  necessary,  during  the  life  of  Lord  Barrington ;  but  he  has 
expressly  provided,  that  if  the  sum  payable,  whatever  the  amount 
might  be,  should  become  raisable  before  the  expiration  of  that 
term,  then,  the  object  being  answered,  the  accumulation  should 
cease.  He  did  not  mean  an  accumulation  during  the  whole  life,  he 
had  no  object  in  that ;  but  he  meant  an  accumulation  for  a  par- 
ticular period,  in  order  to  raise  a  particular  charge :  and  further, 
he  directs  that  if  Lord  Barrington  should  die  before  twenty  years 
have  expired,  the  accumulation  shall  go  on  for  twenty  years, 
if  (the  proviso  again  overrides  the  *  direction)  that  term  shall  *  493 
be  necessary  in  order  to  raise  the  money.  It  is  here  to  be 
observed,  that  if  Lord  Barrington  had  died  within  twenty  years 
after  the  death  of  the  Bishop,  and  the  money  had  not  then  been 
raised,  and  the  remaining  time  to  make  up  the  twenty  years  would 
have  been  sufficient  to  raise  the  portions,  the  consequence  would  have 
been  that  the  portions,  whatever  was  the  amount  of  them  that 
could  be  raised  in  that  time,  would  have  been  an  immediately 
available  fund :  it  was  not  necessary  that  the  sum  of  20,0002., 
30,0002.,  or  40,000/., should  be  actually  raised:  the  testator  wished  it 
to  be  raised  if  the  time  would  allow,  but  he  meant  that  whatever  could 
be  raised  within  the  period  mentioned  should  be  a  fund  applicable 
as  far  as  it  would  go  to  the  portions ;  he  also  directed  the  portions 
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to  be  paid  when  and  as  they  become  due  and  payable.  Looking, 
then,  at  the  natural  and  proper  construction  of  this  will,  it  is 
simply  this  (the  order  of  the  clauses  is  of  no  consequence,  the 
whole  must  be  taken  together),  —  the  testator  directs  the  accumu- 
lation to  go  on  during  the  life  of  Lord  Barrington  unless  the 
portions  shall  be  sooner  raised,  the  limitation  being  that  if  the 
portions  cau  be  sooner  raised,  then  the  accumulation  is  to  cease ; 
so  in  the  case  already  supposed  of  Lord  Barrington  dying  before 
the  twenty  years,  and  the  accumulation  then  continuing  for  the 
remainder  of  the  twenty  years,  if  the  portions  were  raised  sooner 
than  the  expiration  of  the  twenty  years,  the  limitation  would  ^ply 
to  this  state  of  circumstances  and  the  twenty  years  would  cease. 

There  is  nothing  in  what  I  have  thus. referred  to  which  contravenes 
the  Thellusson  Act ;  it  is  a  question  simply  of  intention  upon  the 
construction  of  the  instrument.  The  testator  intended  that  what- 
ever fund  could  be  raised  within  the  limit  of  his  will  should  be  at 

once  applicable  to  the  payment  of  portions ;  and  if,   for 
*  494  example,  •  20,000Z.  or  80,000Z.  only  had  been  to  be  raised, 

it  would  have  been  raised  within  the  legal  limit,  and  the 
children  would  have  taken  their  portions  under  the  provisions  of 
the  will,  without  touching  the  Thellusson  Act.  Lord  Barrington 
has,  however,  lived  longer  than  the  twenty  years ;  this  takes  the 
case  out  of  the  direction  of  the  testator  in  that  respect,  and  brings 
it  within  the  terms  of  the  Act.  A  sum  of  35,622/.  was  accumulated 
during  the  twenty-one  years  allowed  by  the  Act.  That  this 
35,622Z.  has  been  properly  and  legally  raised  even  within  the  terms 
of  the  Thellusson  Act,  and  that  it  is  applicable  to  the  portions,  ad- 
mits of  no  doubt ;  and  the  only  question  is,  when,  having  regard  to 
the  circumstances  just  mentioned,  it  is  to  be  so  applied.  Looking 
at  the  matter  in  a  common-sense  point  of  view,  I  should  say  that 
the  testator  has  himself  provided  for  the  case,  when  he  uses  the 
words  '^  when  and  as  the  same  respectively  shall  become  due  and 
payable."  It  is,  however,  said  by  the  learned  Vice-Chancellor, 
whose  judgment  is  entitled  to  very  great  attention,  that,  looking 
at  the  nature  of  the  trust  and  the  statute  combined,  the  portions 
cannot  be  payable  during  the  life  of  Lord  Barrington,  because  the 
direction  is  that  the  fund  shall  accumulate  during  the  whole  of  the 
life  of  Lord  Barrington,  and  that  although  the  40,000Z.  cannot  be 
raised  according  to  the  statute  and  according  to  the  will  within  the 
life  of  Lord  Barrington,  yet,  as  the  accumulation  has  been  stopped 
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bj  the  operation  ot  the  statute,  which  also  directs  that  the  income 
of  the  fund  sought  to  be  accumulated  shall  go  in  a  particular 
manner,  the  income  of  the  35,6222.  will  go  in  the  direction  so 
pointed  out,  and  that  therefore  the  85,622/.  itself  cannot  be  applied 
during  Lord  Barrington's  life  to  the  payment  of  the  portions.  It 
would  be  very  much  to  be  regretted  if  that  were  the  true  construc- 
tion of  the  will  and  of  the  statute,  because  it  would  defeat 
every  intention  which  the  Bishop  had,  and  which  *  he  has  *  495 
clearly  expressed,  and  expressed  within  the  legal  limit. 
We  have  already  seen,  that  supposing  a  sum  had  been  raised 
within  the  period  allowed  by  law  independent  of  the  statute,  it 
would  be  applicable  at  once;  and  as  the  statute  only  stops  the 
accumulation  and  directs  the  application  so  long  as  the  accumu- 
lation is  directed  contrary  to  its  provisions,  the  point  to  be  con- 
sidered is,  what  is  the  duration  of  time*  pending  which  the 
accumulation  is  so  directed. 

It  has  been  decided  in  the  cases  of  Qriffitha  v.  Vere  (a)  and 
Longdon  v.  Simpson  (6)  that  although  the  Act  says  that  these 
directions  for  accumulation  shall  be  null  and  void,  yet  they  are 
only  made  null  and  void  pro  tantOy  that  is,  for  the  period  which  in 
the  event  shall  be  found  to  exceed  the  limit  of  twenty-one  years ; 
the  consequence  of  which  is  that  the  fund  will  go  over  to  the  per- 
sons who  but  for  the  direction  to  accumulate  would  have  been 
entitled  only  during  the  time  that  the  accumulation  has  been 
directed  contrary  to  the  intention  of  the  Act.^  I  therefore  cannot 
bring  my  mind  to  see  where  the  difficulty  is  in  holding  the  fund  in 
the  present  case  to  be  at  once  applicable,  because,  although  the  stat- 
ute stops  the  accumulation  and  directs  that  the  interest  shall  go  to 
other  parties  during  the  time  that  the  testator  has  contravened  the 
provisions  of  the  Act,  yet  it  is  not  to  go  for  any  more  time,  and  there 
is  nothing  to  prevent  the  time  being  measured  which  is  exceeded. 
What,  then,  is  the  measure  of  time  that  is  exceeded  ?  it  is  the  time 
that  it  takes  after  the  35,622/.  was  actually  raised  till  the  40,000/.  was 
raised.  As  a  measure  of  time  a  perfect  rule  is  aiforded,  as  the 
money  happens  to  have  been  accumulated ;  but  if  it  had 
not,  I  could  have  directed  a  *  computation,  and  there  would  *  496 
have  been  no  difficulty  in  ascertaining  how  far  the  Act  of 
Parliament  was  contravened.     If  the  testator  did  not  intend,  as 

(a)  9  Ves.  127.  '  (6)  12  Ves.  296. 

^  See  1  Jarman  Wilis  (3d  Eng.  ed.),  286. 
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clearly  he  did  not,  that  the  accumulation  should  go  on  for  the 
whole  life  of  Lord  Barrington  if  the  portions  could  be  sooner 
raised,  and  the  Act  of  Parliament  steps  in  and  cuts  down  the 
accumulation  beyond  the  85,6222.,  then,  if  I  give  to  the  Act  of  Par^ 
liament  its  fiill  operation  from  tlie  raising  of  that  sum  to  the  rais- 
ing of  the  40,000Z.,  I  shall  accomplish  every  intention  which  this 
testator  had  that  the  law  will  enable  me  to  carry  into  effect,  and 
put  a  sound  and  rational  construction  upon  the  Act.  I  shall  give 
to  the  statute  its  full  force  without  any  strain  or  pressure,  and 
take  from  it  no  operation  which  the  words  naturally  and  properly 
have,  while  at  the  same  time  I  shall  give  effect  to  the  intention.  I 
am,  therefore,  clearly  of  opinion,  that,  as  regards  this  first  point, 
the  35,6222.,  when  and  as  soon  as  the  40,0002.  was  raised,  became 
a  fund  applicable  in  the  first  instance  to  pay. the  portions  of  the 
children  of  Lord  Barrington  already  payable,  and  would  equally 
be  a  fund  applicable  for  the  payment  of  the  rest  of  the  portions 
when  they  became  payable.  In  the  mean  time,  of  course,  that  is 
between  the  raising  of  tlie  85,6222.  and  the  40,0002.,  the  interest 
of  the  fund  would  go,  according  to  the  directions  of  the  will,  to 
the  residuaiy  legatees.  The  case  will  therefore  stand  thus,  so  far 
as  the  first  section  of.  the  statute  is  concerned. 

Then  comes  the  very  important  question,  namely,  what  is  the 
operation  of  the  second  section  of  the  statute,  and  whether  it  does 
or  does  not  include  this  particular  case.  There  has  always  been  a 
great  deal  of  difficulty  felt  in  putting  a  sound  construction  upon 

this  section :  it  was  introduced  into  the  bill  in  the  House 
*  497    of  *  Commons,  but  must  have  gone  back  to  the  House  of 

Lords,  and  no  subject  has  ever  been  more  considered ;  al- 
though, therefore,  nobody  can  deny  that  it  is  very  vaguely  and 
loosely  expressed,  yet  it  must  be  conceded,  I  think,  that  the  great- 
est authorities  of  that  day  considered  that  it  sufficiently  expressed 
what  their  intention  was.  The  words  are  certainly  inaccurate,  but 
they  do  not,  as  it  strikes  me,  admit  of  very  great  doubt  in  their 
construction :  they  are,  ^'  That  nothing  in  this  Act  contained 
shall  extend  to  any  provision  for  payment  of  debts  of  any  gran- 
tor, settlor,  or  devisor,  or  other  person  or  persons ;  or  to 
any  provision  for  raising  portions  for  any  child  or  children  of  any 
grantor,  settlor,  or  devisor,  or  any  child  or  children  of  any 
person  taking  any  interest  under  such  conveyance,  settlement,  or 
devise ;  or  to  any  direction  touching  the  produce  of  timber  or 
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wood  upon  any  lands  or  tenements,  but  that  all  such  provisions 
and  directions  shall  and  may  be  made  and  given,  as  if  this  Act 
had  not  passed."  In  order  to  arrive  at  the  true  construction  of 
this  section,  as  it  bears  upon  the  present  case,  we  have  to  consider, 
in  reference  to  the  former  provisions  of  the  Act,  what  the  meaning 
is  of  the  words,  ^^  that  nothing  in  this  Act  contained  shall  extend 
to  any  provision  for  payment  of  debts  of  any  grantor,  settlor,  or 
devisor,  or  other  person  or  persons." 

I  observe  that  the  Yice-Chancellor  was  of  opinion,  and  rested 
upon  that  opinion  in  coming  to  the  conclusion  that  he  did  on  the 
remaining  part  of  the  section,  that  the  words,  ^^  or  other  person  or 
persons,"  having  reference  to  the  first  section  of  the  Act,  did  not 
mean  that  a  testator  or  grantor  might  provide  for  the  debts  of  any- 
body but  himself,  but  that  they  meant  that  any  other  person  or 
persons  might  provide  for  his  or  their  own  deBts.  That  is  a  conclu- 
sion to  which  I  cannot  come.  I  am  of  opinion  that  the  true 
construction  is  to  read  the  *  whole  as  one  sentence.  A  man  *  498 
may,  by  his  will,  provide  for  the  debts  of  himself  or  any- 
body else  within  the  old  limit :  it  is  a  praiseworthy  thing  to  pay 
debts,  and  a  man  is  not  likely  to  provide  gratuitously  for  the  debts 
of  any  indifferent  person,  though  he  is  very  likely  to  provide  for 
the  debts  of  a  father  or  son.  The  legislature,  then,  meant  that  a 
man  should,  within  the  limit  allowed  by  law,  be  able  to  provide 
not  only  for  his  own  debts,  but  for  the  debts  of  such  other  persons 
as  he  should  think  fit,  it  being  perfectly  certain  that  the  power 
was  one  which  it  would  not  be  very  dangerous  to  intrust  to  any- 
body. It  is  clear  also  that  the  provision  as  to  debts  must  relate  to 
past  debts ;  ^  and  nobody  can  deny  that  a  man  being  able  by  his 
will  under  this  Act  to  provide  for  his  debts  generally,  this  will  in- 
clude his  future  debts. 

That  being  so,  one  of  the  grounds  upon  which  the  learned  Yice- 
Chancellor  relied  is  removed.  The  section  proceeds,  but  I  will 
read  the  whole  sentence,  ^^  That  nothing  in  this  Act  contained 
shall  extend  to  any  provision  for  payment  of  debts  of  any  grantor, 
settlor,  or  devisor,  or  other  person  or  persons  ;  or  to  any  provision 
for  raising  portions  for  any  child  or  children  of  any  grantor,  set- 
tlor, or  devisor,  —  "    Stopping  here,  I  remark  that  the  Vice-Chan- 

'  See  per  Lord  Campbell,  L.  C.  in  Yarlo  v.  Faden,  1  De  G.,  F.  &  J. 
211.  224. 
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cellor  of  England  decided  in  the  case  of  Halford  v.  StainSj  (a) 
that  these  latter  words  included  portions  already  charged;  and 
nothing  can  be  more  reasonable  than  that  a  man  should  have  the 
power  thus  given.^  As  far,  then,  as  regards  a  grantor,  settlor,  or 
devisor,  it  is  clear  that  portions  already  created,  as  well  as  Aiture 
portions,  are  intended,  although  I  agree  that  without  the  words 
'^  for  raising  portions,''  the  clause  rather  looks  to  future  provisions 
than  to  any  already  created.    Then  there  is  no  break  in 

•  499    this  clause  (any  more  than  there  was  in  the  *  other  clause, 

between  the  words,  "  grantor,  settlor,  or  devisor,"  and  the 
words  "  or  other  person  or  persons  *')  ;  the  whole  sentence  that  I 
am  going  to  read  is  governed  by  the  words,  '^  or  to  any  provision 
for  raising  portions,"  and  it  runs,  '^  raising  portions  for  any  child 
or  children  of  afty  grantor,  settlor,  or  devisor,  or  any  child  or  chil- 
dren  of  any  person  taking  any  interest  under  such  conveyance,  8e^ 
tlement,  or  devise  ;  —  "  I  think,  therefore,  it  is  perfectly  clear, 
that  whatever  a  grantor  or  settlor  may  do  with  regard  to  his  own 
children,  he  may  do  with  regard  to  the  children  of  any  other  per- 
son as  to  past  portions  or  future  portions ;  because  there  is  no 
distinction  between  them,  except  that  the  persons  whose  children 
may  have  portions  provided  for  them  by  a  grantor,  settlor,  or  devi- 
sor, must  be  persons  who  take  an  interest  under  ^^  such  convey- 
ance, settlement,  or  devise," 

The  question  then  arises,  upon  which  the  whole  depends ;  namely, 
what  is  the  meaning  of  the  words  ^^  child  or  children  of  any  person 
taking  any  interest  under  such  conveyance,  settlement,  or  devise  ?  " 
It  has  been  repeatedly  observed  that  the  words,  "  under  such  con- 
veyance, settlement,  or  devise,"  are  very  inaccurate ;  and  certainly 
they  are  so,  but  they  admit,  I  think,  of  an  easy  interpretation.  It 
would  be  difficult,  strictly  speaking,  to  find  the  antecedent  to  the 
words  "such  conveyance,  settlement,  or  devise;"  but  when  the 
first  part  of  the  section  has  spoken  of  a  man  making  provision  by 
a  gift,  or  a  settlement,  or  a  devise,  calling  him  a  '^grantor,  settlor, 
or  devisor,"  where  is  the  difficulty  of  construing  them,  if  the  mind 
of  the  framer  of  the  Act  is  considered  as  having  passed  on  to  the 
instrument  itself  by  which  the  grantor,  settlor,  or  devisor  makes 

the  provision.    But,  taking  that  to  be  so,  it  was  said  that  the 

*  600    words,  "  such  conveyance,  settlement,  or  devise,"  *  make  it 

(a)  16  Sim.  4S8. 

^  See  Lewin  Trusts  (5th  Eng.  ed.),  76 ;  Middleton  v.  Losh,  1  Sm.  &  Gii.  61. 
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necessary  that  the  gift  to  the  person  who  is  to  take  an  in- 
terest under  the  conveyance,  settlementy  or  devise,  must  be  by 
the  very  clause  which  creates  the  portion.  With  that  construction 
I  cannot,  however,  agree ;  for,  supposing  it  to  be  necessary  that 
the  parent  should  take  an  interest  in  the  very  property  out  of 
which  portions  are  to  be  raised,  and  an  estate  was  given,  by  the 
first  part  of  the  will,  to  a  person  for  life,  and  then,  by  the  latter 
part  of  the  same  will,  portions  were  directed  to  be  raised  for  his 
children  out  of  that  very  estate,  a  case  coming  directly  within  the 
intention  and  words  of  the  Act  in  their  strictest  construction :  to 
hold  in  such  a  case  that  because  the  estate  for  life  was  found  in 
one  part  of  the  will,  and  the  direction  to  raise  the  portions  in  an- 
other, the  father  did  not  take  under  the  devise,  would  be  a  most 
Tiolent  construction,  and  one  not  warranted  by  the  words  of  the 
Act,  and  clearly  contrary  to  what  must  have  been  its  intention. 
There  is  no  magic  in  the  word  ^^  devise  ; "  it  means  a  disposition 
by  will,  and  in  the  sentence  ^'  under  such  conveyance,  settlement, 
or  devise,"  stands  as  representing  the  instrument  in  which  it  is 
contained.  With  regard  to  the  words  "  conveyance  "  and  "  settle- 
ment," the  case  is  clear,  and  so  as  to  '^  devise,"  which  is  a  dispo- 
sition by  will ;  and  it  cannot  matter  in  what  part  of  the  instrument 
Hie  particular  interest  which  is  created  is  found. 

The  great  question,  then,  at  last  comes  to  this :  what  is  the  in- 
terest which  a  person  whose  children  are  to  be  provided  for  is  to 
take  under  such  conveyance,  settlement,  or  devise?  The  Yice- 
Ghancellor  has  held,  as  I  understand,  that  it  must  be  an  interest 
in  the  very  property  which  is  directed  to  be  accumulated :  I  can,  how- 
ever, collect  no  such  intention  in  the  Act;  and  nothing  could 
have  been  so  easy  as  to  have  expressed  the  intention  *  if  it  *  501 
had  actually  existed.  When  the  legislature  intended  to 
provide  for  a  case  of  that  sort  they  particularly  specify  the  prop- 
erty: thus,  when  speaking  of  the  time  which  is  allowed  for  accu- 
mulation, or  beyond  which  there  is  a  prohibition,  they  say  it  may 
be  ^'during  the  minority  or  respective  minorities  of  any  person  or 
persons  who  shall  be  living  or  in  ventre  sa  mire  at  the  time  of  the 
death  of  such  grantor,  devisor,  or  testator,  or  during  the  minority 
or  respective  minorities  only  of  any  person  or  persons  who,  under 
the  uses  or  trusts  of  the  deed,  surrender,  will,  or  other  assurances 
directing  such  accumulations,  would  for  the  time  being,  if  of  foil 
age,  be  entitled  unto  the  rents,  issues,  and  profits,  or  the  interest, 
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dividends,  or  annual  produce  so  directed  to  be  accumulated." 
When,  therefore,  the  legislature  meant  to  provide  for  the  case  of 
a  person  being  entitled  to  the  actual  fund,  they  knew  how  to  ex- 
press their  intention ;  and  therefore,  when  I  find  in  this  section 
that  it  is  not  to  prohibit  any  provision  for  any  child  or  children 
of  any  person  taking  an  interest  under  such  conveyance,  settlement, 
or  devise,  I  am  compelled  to  say  that  the  legislature  meant  that  a 
child  should  not  be  provided  for  unless  an  interest  was  given  to 
the  parent.    Is  there  any  thing  in  this  irrational,  or  requiring 
emendation  or  addition  in  order  to  give  effect  to  it  ?    I  think  not. 
Some  definition  was  to  be  given  of  the  parents  of  the  children  of 
strangers;   and  the  legislature  not  intending  to  permit  the  pro- 
vision to  be  made  for  everybody,  said  that  if  a  testator,  upon  the 
face  of  his  will,  made  a  person  the  object  of  his  bounty,  he  might 
by  the  same  wiU  accumulate  a  fiind  within  the  limit  allowed  by 
law  for  the  children  of  that  person.    This  does  not  exclude  the 
case  of  a  man  having  an  estate  for  life,  for  example,  in  a  property 
given  to  him  by  will,  and  the  portions  being  directed  to  be  raised 
out  of  that  estlite  for  his  children :  that  is  the  highest  case 
*  602    that  can  be  put,  but  the  clause  *  is  not  confined  to  such  a 
case  only.     A  definition  of  who  are  to  be  the  children  of 
'^  other  persons  "  was  absolutely  necessary ;  and  I  think  that  I  do 
no  violence  to  the  words,  and  do  not  carry  them,  and  I  do  not  in- 
tend to  cariy  them,  beyond  their  plain  .and  natural  import  in  the 
view  I  have  taken  of  their  construction.     The  subjects  of  this 
country  had  a  right  by  law  to  accumulate  within  a  certain  limit, 
but  it  was  considered  dangerous  that  the  limit  should  in  all.  cases 
be  allowed  to  remain,  and  it  was  therefore  restricted  by  the  Act 
of  Parliament :  the  same  Act,  however,  specifies  the  cases  to  which 
the  restriction  shall  not  apply ;  and  this  being  so,  why  am  I  to  go 
beyond  the  words  of  the  Act  in  order  to  do  something  which,  if  it 
had  been  intended,  the  legislature  would  have  expressed  ?    Those 
who  drew  and  passed  the  Act  knew  better  what  they  meant  than 
I  can  possibly  conjecture:   I  intend,  therefore,  to  do  nothing  by 
conjecture.     In  thus  dealing  with  the  statute,  I  do  no  violence 
whatever  to  the  terms  of  it ;  I  am  only  putting  a  strict  construc- 
tion upon  it,  giving  to  every  word  its  natural  and  proper  import, 
but  importing  into  it  no  new  words,  or  in  any  way  straining  it  to 
meet  this  particular  case. 

My  opinion,  then,  upon  the  whole  of  the  Act  with  reference  to 
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the  settlement  is,  that  the  present  is  a  case  within  the  exception, 
and  that  these  portions  are  properly  raisable  as  being  within  the 
time  limited  by  law,  independent  of  the  statute. 

With  regard  to  the  authorities  which  have  been  referred  to,  I 
will  just  adyert  to  them  before  I  conclude,  though  I  do  not  see  that 
any  of  them  bear  very  closely  upon  the  case.  In  Eyre  y. 
Marsden^  (a)  it  was  held  that  the  case  *  was  not  within  the  *  508 
exception  :  the  grantor's  children,  for  whose  benefit  the  ac- 
cumulation was  directed,  were  not  the  children  of  any  person  who 
took  an  interest  under  the  will,  and  Lord  Langdale,  besides,  held 
that  the  accumulations  were  not  for  raising  portions,  properly  so 
called :  the  parents  of  some  of  the  children  who  took  interests, 
had  small  annuities  given  to  them  for  life  out  of  the  fund.  Inde- 
pendently of  the  reasons  given  by  Lord  Langdale,  as  to  which  I 
Bay  nothing,  I  should  have  been  clearly  of  opinion,  that  if  the  par- 
ents of  all  the  children  had  been  provided  for  by  small  annuities 
oat  of  the  fund,  that  that  would  have  been  a  clear  case  within  the 
proviso,  for  the  reasons  which  I  have  already  given. 

In  Morgan  v.  Morganj(b^  before  the  Lord  Justice  Knight 
Bbuce,  then  Vice-Chancellor,  there  were  specific  legacies  of  con- 
siderable value  given  to  a  mother,  and  then  legacies  to  the  daugh- 
ters of  5000/.  each  on  their  marriage,  with  all  accumulations  of 
interest  thereon  from  the  time  of  the  testatrix's  death;  and  it 
was  held  not  to  be  within  the  exception.  There  is  a  very  short 
judgment  indeed ;  I  do  not  know  whether  it  is  accurately  reported, 
but  it  is  so  short  that  I  cannot  discover  the  precise  grounds  of  the 
learned  Judge's  opinion ;  it  does  not,  however,  I  think,  touch  the 
present  question,  so  as  to  afiect  the  view  which  I  take  of  the  case 
now  before  me. 

There  is  also  the  case  of  Shaw  v.  Hhodes  Qe)  before  the  Lords 
Commissioners,  and  which  has  been  referred  to  and  relied  upon 
in  subsequent  cases.  The  passage  in  which  Mr.  Justice  Bosan- 
QUET,  who  sat  as  one  of  the  commissioners  and  assisted  Lord  Cot- 
TENHAM  in  the  decision  of  the  case,  seems  to  fancy  that  the  gift 
was  not  within  the  statute,  is  in  page  159 :  he  there  says, 
"  But  independently  *  of  this  answer  "  (about  the  children  *  504 
being  illegitimate,  and  therefore  that  the  parent  was  not 
provided  for,  which  was  not  a  fact  before  the  Court)  "  I  do  not 

(a)  2  Keen,  564.         (b)  2Q  Law  J.  Ch.  109.         (e)  1  M.  &  C.  135. 
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think  that  the  case  falls  within  the  meaning  of  the  exception: 
where  the  whole  rents  and  profits  are  given  in  the  first  place  to 
persons  during  the  lives  of  their  parents,  with  the  exception  of 
small  annuities  only,  to  be  paid  thereout  to  the  parents  themselves 
for  their  own  lives,  and  a  gift  to  the  same  persons  after  the  death 
of  their  pai'ents  is  superadded,  to  be  paid  out  of  the  subsequent 
rents  and  profits,  I  cannot  think  that  the  superadded  gift  is  to  be 
considered,  within  the  meaning  of  the  statute,  in  the  nature  of  a 
portion  to  the  children  of  persons  taking  an  interest  under  the 
devise."  The  learned  Judge  was,  I  think,  here  looking  rather  to 
what  wasa  portion  in  the  children,  than  to  what  was  a  sufficient 
interest  in  the  parent,  and  what  he  says  amounts  to  nothing  more 
than  an  obiter  dictum.  Gases  may  no  doubt  arise  in  which,  although 
an  interest  is  given  to  the  parent  and  some  provision  afterwards 
made  for  the  children,  the  provision  may  not  be  made  in  the  way  of 
portions  so  as  to  bring  them  within  the  second  exception ;  but  in  the 
instance  before  me,  the  provision  is  clearly  made  as  portions,  and 
I  am  therefore  relieved  from  considering  the  point.  Lord  Gotten- 
HAM,  in  giving  his  judgment  in  Shaw  v.  Rhodes^  does  not  even  refer 
once  to  the  second  exception,  and  therefore  it  was  not  considered : 
the  case  was,  however,  undoubtedly  within  it.  The  scune  cause 
came  on  by  way  of  appeal  in  the  House  of  Lords  [^Evaits  v. 
Hellier  (a)]  ;  but  the  judgment  is  not  very  satisfactory,  because 
Lord  GoTTENHAM  simply  refers  to  what  he  had  before  said.    Li 

the  course,  however,  of  the  argument,  the  point  I  have  just 
*505    mentioned  as  to  interest  was  referred  to.    The  *  counsel 

were  arguing  that  it  was  impossible  to  conceive  that  the 
legislature  could  have  meant  to  sanction  an  accumulation,  made 
under  the  pretence  that  portions  were  to  be  thereby  provided  for 
the  children  of  a  person  taking  a  mere  legacy  of  small  amount, 
one  pound  for  instance,  under  the  will.  Lord  Ltndhubst  said, 
"  I  think  the  meaning  of  '  any  interest '  is  any  interest  however 
minute."  Then  counsel  said,  *^  The  Act  would  be  nugatory,  if  an 
interest  of  such  small  amount  could  bring  the  accumulations  within 
the  exception."  Lord  Brougham  said,  "  Yes,  and  nugatory  also, 
if  words  in  a  will  giving  even  bL  to  the  parent  during  the  period 
of  accumulation,  would  have  no  efiect."  No  opinion  was  ultimately 
given  upon  the  question,  and  the  Lord  Ghancellor  contented  him- 

(a)  5  CI.  ft  Fin.  114. 
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self  with  referring  to  the  judgment  which  he  had  before  delivered, 
which  did  not  even  glance  at  it ;  but  as  far  as  any  opinion  was 
expressed  during  the  argument,  there  is  no  doubt  that  those  two 
law  lords  considered,  that  however  small  the  sum  was  which  was 
giren  to  the  parent  of  children  for  whom  portions  were  provided, 
it  was  an  interest,  and  brought  the  case  within  the  exception  of 
tlie  Act  of  Parliament. 

The  case  oiJiyne%  v.  Maggs  (a)  was  also  mentioned,  but  that  was 
decided  on  the  ground  that  the  legacy  was  not  a  portion ;  and  I 
do  not  further  refer  to  it,  because  the  case  before  me  is  one  in 
which  the  sums  provided  are  clearly  portions,  and  not  mere 
legacies. 

Upon  the  whole,  therefore,  I  think  that  the  present  case  is  un- 
touched by  decisions  to  which  I  am  bound  to  pay  any  real  defer- 
ence, independently  of  the  opinion  of  the  learned  Judge  of  the 
Court  below ;  and  after  the  most  anxious  consideration,  I 
have  come  certainly  in  my  *  own  mind  to  a  very  clear  con-  *  506 
elusion  that  it  falls  within  the  second  exception  of  the 
statute.  The  result,  therefore,  is  that  the  fund  must  be  applied 
in  the  way  in  which  the  testator  directed ;  that  is,  so  much  of  it  as 
can  be  properly  applied  for  payment  of  portions  now  raisable  must 
be  paid  in  satisfaction  of  them,  and  as  other  portions  shall  become 
raisable  resort  must  be  had  to  the  fund  for  the  like  purpose. 
Beyond  this,  the  fund  will  be  in  the  same  position  as  a  common 
legacy  given  to  provide  for  portions  not  yet  payable  with  a  residu- 
ary gift  until  the  fund  is  wanted ;  the  whole  fund  being  raised,  the 
interest  of  the  portion  of  it  not  required  would  go  to  the  residuary 
legatees.  I  must,  therefore,  reverse  the  decision  of  the  learned 
Yice-Chancellor ;  and  the  declaration  to  be  inserted  in  the  order 
will  be  framed  accordingly. 

I  will  just  add  one  observation.  The  parties  have  been  allowed 
to  come  here  with  a  case  for  the  opinion  of  the  Court,  but  I  do 
not  consider  myself  bound  to  answer  every  question  which  they 
may  have  thought  fit  to  put.  Having  stated  my  opinion  on  the 
Act  of  Parliament,  which  is  the  great  question,  I  consider  that  I 
have  disposed  of  the  matter. 

(a)  9  Hare,  005. 
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*  507    *  THE  ATTORNEY-GENERAL  v.  THE  MAYOR,  BAIL- 

IFFS, AND  COMMONALTY  OF  THE  CITY  OF  EXE- 
TER, Ac. ; 

THE  ATTORNEY-GENERAL  v.  THE  MAYOR,  ALDERMEN, 
AND  BURGESSES  OF  THE  CITY  OF  EXETER,  THOMAS 
HILL  LOWE,  AND  OTHERS,  AND  THE  GOVERNORS  OF 
THE  HOSPITAL  OF  ST.  JOHN ; 

AND 

In  the  Matter  of  ST.  JOHN'S  HOSPITAL  IN  THE  CITY  OF 

EXETER; 

AND 

In  the  Matter  of  the  ACTS  52  GEO.  8,  c.  101,  6  4  6  WILL.  4, 

c.  76,  8  4  4  VICT.  c.  77. 

1852.    June  12.    Before  the  Lord  Chancellor  Lord  St.  Lbonabds. 

By  letters  patent  in  1637,  the  mayor,  recorder,  aldermen,  and  common  council 
of  the  city  of  E.  were  incorporated  and  constituted  the  governors  of  the 
hospital  of  J.  and  of  its  lands,  revenues,  and  goods,  with  power  to  purchase 
and  take  other  lands,  and  to  have  a  common  seal.  The  recorder  was  not  a 
member  of,  though  elected  by,  the  corporation  of  the  city :  MM,  that  since 
the  passing  of  the  Act  5  &  6  Will.  4,  c.  76,  the  corporation  of  the  hospital 
was  so  far  identical  with  the  municipal  corporation,  as  to  be  within  the  spirit, 
if  not  the  letter,  of  the  7l8t  section  of  that  Act,  and  therefore  (without 
deciding  whether  the  corporation  of  the  hospital  any  longer  existed,  or  in 
whom  the  legal  estate  of  the  hospital  lands  was  vested)  that  the  administration 
of  its  trust  estates  was  rightly  transferred  to  the  trustees,  appointed  under 
that  Act,  of  the  charitable  estates  of  the  municipal  corporation.* 

This  was  the  petition  of  the  governors  of  the  Hospital  of  St. 

John,  and  it  stated  in  substance  that  by  letters  patent,  bearing  date 

the  2d  June,  1637,  after  reciting  therein  that  by  a  petition  of  the 

mayor,  bailiffs,  and  commonalty  of  the  city  of  Exeter,  his  Majesty 

was  informed  of  their  charitable  desires  to  erect  an  hospital, 

*  508    *  to  be  called  the  Hospital  of  St.  John,  in  the  said  city,  for 

the  maintenance  and  education  of  children  and  aged  poor 
of  the  locality,  his  Majesty,  affecting  such  pious  and  charitable 
works,  and  out  of  his  royal  inclination  to  promote  and  advance 
the  same,  granted  to  the'  said  mayor,  bailiffs,  and  commonalty 

'  See  Be  The  Huntingdon  Municipal  Charitiefl,  27  Beav.  214. 
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power,  license,  and  authority  to  erect,  found,  and  establish  in  the 
house,  called  St  John's  Hospital,  and  other  the  premises  adjoining, 
an  hospital  house,  for  the  habitation,  relief,  and  maintenance  of 
such  aged  or  impotent  poor  people,  and  of  so  many  children  or 
aged  or  impotent  poor  people,  and  such  other  members  and  officers 
of  the  said  hospital  as  to  the  governors  thereof  and  their  sue* 
cessors,  or  the  greater  part  of  them,  should  seem  meet ;  and  that 
the  governors  should  have  power  to  place  therein  such  master  or 
head  of  the  hospital,  and  number  of  poor  people  and  children, 
and  such  other  members  and  officers  as  to  them,  or  the  greater 
part  of  them,  for  the  time  being  should  seem  convenient.  And 
his  said  Majesty  further  granted  that  the  governors  and  their  suc- 
cessors should  have  power  to  erect  and  establish  in  the  hospital 
and  premises  a  free  grammar-school,  and  a  free  English  school, 
for  the  maintenance  and  education  of  poor  children  of  the  locality, 
as  to  the  governors  for  the  time  being,  or  the  greater  part  of  them, 
should  seem  convenient,  and  likewise  one  or  more  learned,  able, 
and  sufficient  person  or  persons  to  be  schoolmaster  or  schoolmas- 
ters of  the  same  school  or  schools,  and  one  or  more  other  able, 
sufficient  person  or  persons  to  be  usher  or  ushers  thereof.  And 
his  Majesty  further  ordained  that  the  hospital  should  be  incor- 
porated and  called  the  Hospital  of  St.  John,  within  the  city  of 
Exeter,  founded  by  Hugh  Crossing,  Esq.,  and  others,  and  thereby 
erected,  established,  and  confirmed  the  same,  to  have  continuance 
for  ever,  and  appointed  or  ordained  that  the  mayor,  recorder, 
aldermen,  and  common  council  of  the  *said  city  for  the  *509 
time  being  should  be  governors  of  the  hospital,  and  of  the 
lands,  revenues,  and  goods  thereof,  and  be  incorporated  by  the 
name  of  the  governors  of  the  hospital  aforesaid,  with  power  to 
purchase  and  take  lands,  to  sue  and  be  sued  by  their  said  name, 
and  to  have  a  common  seal. 

The  petition  stated,  that  by  an  order  made  by  the  Lord  Chan- 
cellor, dated  the  14th  September,  1886,  upon  the  petition  of  the 
mayor,  aldermen,  and  burgesses  of  the  city  of  Exeter,  and  others, 
it  was  referred  to  the  Master  to  appoint  proper  persons  to  be 
trustees  of  the  charity  estates  or  property  then  vested  in  the  cor- 
poration of  Exeter,  or  any  of  its  members  which  were  affected  by 
the  71st  section  of  the  6  &  6  Will.  4,  c-  76 ;  that  in  pursuance  of 
that  order,  the  Master,  by  his  report  bearing  date  the  31st  Janu- 
ary, 1837,  certified  that  he  approved  of  and  had  appointed  Thomas 
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Hill  Lowe  and  sixteen  other  persons  to  be  trustees  of  the  charity 
property,  then  vested  in  the  corporation  or  any  of  its  members 
affected  by  the  said  71st  section,  and  which  were  particularly 
specified  by  the  Master ;  that  among  the  charities  so  specified,  the 
Master  had  included  St.  John's  Hospital ;  that  by  an  order  of  the 
Lord  Chancellor  made  on  the  4th  February,  1887,  the  report  of 
the  Master  was  confirmed,  and  that  the  trustees  so  appointed  had 
assumed  the  management  of  the  hospitied,  and  of  its  estates  and 
revenues. 

The  petition  submitted,  that  the  Hospital  of  St  John,  and  the 
estates  and  other  property  thereof,  did  not  come  within  and  were 
not  affected  by  the  71st  section  of  the  Act  5  &  6  Will.  4,  c.  76, 
inasmuch  as  the  body  corporate  of  the  city  of  Exeter,  or  any  one 
or  more  of  the  members  thereof,  did  not  at  the  time  of  tlie  passing 

of  the  said  Act  stand  solely  or  together  with  any  person  or 
*610    *  persons  elected  solely  by  such  body  corporate,  or  solely 

by  any  particular  member,  class,  or  description  of  members 
of  such  body  corporate,  seised  or  possessed  for  any  estate  or  in- 
terest whatsoever,  of  any  hereditaments,  or  any  sums  of  money, 
chattels,  securities,  or  any  other  personal  estate,  in  whole  or  in 
part,  or  in  trust,  or  for  the  benefit  of  any  charitable  uses  or  trusts 
to  be  executed  for  the  benefit  of  the  hospital,  or  otherwise  con- 
nected therewith ;  but  that  the  property  and  revenues  of  tiie 
charity,  and  the  control,  management,  disposition,  administration, 
and  disposal  of  the  property,  revenues,  and  affairs  thereof,  and  of 
the  hospital,  were  entirely  and  altogether  vested  in  the  petitioners 
as  a  distinct  and  independent  corporate  body  by  virtue  of  the  let- 
ters patent  incorporating  the  hospital.  The  trustees  so  appointed 
having  advertised  their  intention  of  electing  a  new  head  master, 
in  the  place  of  the  then  existing  one  who  was  about  to  retire,  the 
petition,  after  stating  the  readiness  of  the  petitioners  to  act  as  the 
governors,  and  to  appoint  a  proper  person  as  head  master,  pi*ayed 
that  the  order  of  the  4th  February,  1837,  might  be  discharged,  so 
far  as  the  same  affected  the  estate,  property,  or  revenues  of  the 
hospital ;  and  that  it  might  be  declared  that  the  power  of  the 
petitioners,  as  governors  constituted  under  the  letters  patent,  was 
not  affected  by  the  71st  section  of  the  Act  6  &  6  Will.  4,  c.  76. 

Mr.  Rolt  and  Mr.  FookSj  in  support  of  the  petition.  —  We  sub- 
mit that  the  corporations  of  Exeter  and  of  St.  John's  Hospital 
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are  in  fact  two  distinct  corporations,  having  two  distinct  names  of 
incorporation,  with  two  distinct  corporate  seals,  and  created  with 
two  distinct  purposes  of  existence.    The  mere  accident  of  their 
component  parts  being  identical  could  not  have  affected 
*  their  separate  corporate  existence  ;  but  where,  as  the  fact    *  611 
is  in  the  present  case,  they  are  not  composed  of  the  same 
individuals,  there  being  the  addition  of  the  recorder  to  the  cor- 
poration of  St.  John,  it  cannot  be  said  that  the  natural  members 
of  the  latter  corporation  are  the  same  as  those  who  constitute  the 
corporation  of  Exeter,  and  they  ought  not  to  have  been  con- 
founded ;  the  one  being  a  municipal,  the  other  a  charitable  cor- 
poration, the  latter  is  clearly  neither  within  the  letter  nor  the  spirit 
of  the  Act  5  it  6  Will.  4,  c.  76.     The  case  of  Doe  v.  Norton  (a)  is 
conclusive  on  the  point,  that  the  legal  estate,  of  which  the  corpo- 
ration of  St.  John  was  seised,  remained  in  them,  and  was  not  af- 
fected by  the  71st  section  of  that  Act.    We  further  submit,  that 
even  if  the  Grown  had  repealed  the  charter  of  the  municipal  cor- 
poration of  Exeter,  the  corporation  of  St.  John  would  not  thereby 
have  been  destroyed.    The  Act  was  addressed  to  the  mischief  aris- 
ing from  the  possible  admixture  of  charitable  with  borough  ftinds, 
and  was  not  intended  to  remedy  abuses  in  the  administration  of 
charity  estates.    The  142d  section  of  the  Act  (the  interpretation 
clause),  coupled  with  the  schedules  to  which  it  refers,  clearly  in- 
dicates the  bodies  corporate  to  which  the  Act  applies,  and  serves 
to  show  that  abstract  charitable  corporations,  such  as  that  of  St. 
John,  are  not  within  the  purview  of  the  Act. 

Mr.  Follettj  contra.  —  The  charter,  which  provides  for  the  exist- 
ence and  succession  of  the  corporation  of  St.  John,  designates  it 
as  to  consist  of  the  members  of  the  city  corporation ;  and  if  the 
new  corporation  of  Exeter  does  not  form  the  basis  of  the 
existence  of  the  corporation  of  St.  John,  the  latter  *  must  *  512 
have  ceased  to  exist,  for  it  has  no  independent  corporate 
existence.  It  was  said  that  the  fact  of  the  recorder  being  added, 
constituted  a  distinct  existence;  but  inasmuch  as  the  recorder 
was  an  officer  appointed  by  the  municipal  corporation,  the  case 
falls  expressly  within  the  provisions  of  the  71st  section,  and  that 
officer  being  now  appointed  by  the  Crown,  it  is  a  grave  question 
whether  the  corporation  has  any  principle  of  life  left:  certainly 

(o)  11  M.  &  W.  918. 
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none  as  contemplated  by  the  original  charter.  The  72d,  73d,  and 
92d  sections  show  that  no  money  except  what  was  part  of  the  bor- 
ough funds  was  to  be  received  by  the  mimicipal  corporation.  The 
interpretation  of  the  word  "  trustee  "  in  the  last  section, "  by  what- 
ever name  they  are  designated,"  is  quite  comprehensive  enough  to 
include  this  corporation.  The  point  on  which  reference  was  made 
to  the  case  of  JDoe  v.  Norton  (a)  does  not  aflFect  the  question  now 
before  the  Court,  though  it  is  to  be  observed  that  in  that  case  the 
Court  assumed  that  the  equitable  interest  in,  or  right  of  adminis- 
tering the  estates  of,  the  charity  devolved  on  the  Lord  Chancellor. 

Mr.  JRoltj  in  reply.  —  The  fact  of  the  recorder  being  now  ap- 
pointed by  the  Crown  can  make  no  difference ;  but  in  whatever 
manner  he  is  appointed,  he  is  constituted  a  member  of  the  corpo- 
ration of  St.  John,  which  sufficiently  distinguishes  it  from  the  mu- 
nicipal corporation,  even  if  there  had  been  no  separate  seal. 

The  Lord  Chancellor. — The  corporation  of  Exeter  was  in- 
corporated under  the  title  of  the  mayor,  bailiffs,  and  commonalty 
of  the  city  of  Exeter,  and  under  that  title  it  is  dealt  with  by  the 

Municipal  Corporation  Act,  in  the  second  section  of  schedule 
*  613    *  (A.)  to  that  Act.     Li  the  present  instance,  certain  estates 

have  been  dedicated  to  charitable  purposes ;  the  Crown  has 
granted  a  charter  to  the  effect  that  the  governors  of  the  Hospital 
of  St.  John  should  be  the  mayor,  recorder,  aldermen,  and  com- 
mon council  of  the  city  for  the  time  being,  and  tliey  were  accord- 
ingly incorporated,  to  be  called  the  Hospital  of  St.  John.  It  is 
to  be  observed,  that  in  the  first  .part  of  the  charter  they  were  in- 
corporated expressly  as  tlie  mayor,  bailifis,  and  commonalty,  and 
power  was  given  to  them  as  such  to  found  the  hospital.  That 
might  be  very  well  taken  either  as  a  separate  incorporation,  or  it 
might  have  been  considered  in  law  a  corporation  for  distinct  pur- 
poses, though  consisting  of  the  same  members.  Speaking  from  recol- 
lection, I  think  the  corporation  of  London  is  of  the  latter  sort;  but 
undoubtedly  there  are  cases  where  corporations  of  the  same  name, 
and  consisting  of  the  same  component  parts,  have  been  taken  to 
form  different  corporations  for  distinct  and  separate  purposes, 
and  having  each  a  distinct  seal,  of  course  they  would  be  treated 
as  distinct  corporations. 

(a)  11  M.  &  W.  913. 
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The  question,  however,  before  me  is,  whether  the  corporation  of 
St.  John,  which  was  existing  at  the  time  of  the  Municipal  Corpora- 
tions Act  as  trustee  of  the  charity,  does  or  not  fall  within  the 
provisions  of  that  Act.  The  case  of  Doe  V.  Norton^  (a)  which  has 
been  relied  upon  by  the  petitioners,  is  not  applicable,  because  there 
there  were  several  demises,  both  by  the  old  and  the  new  corporar 
tion ;  the  Court  was  only  dealing  with  the  legal  estate,  which  they 
were  of  opinion  was  not  taken  out  of  the  old  corporate  body  by 
the  statute ;  they  were  not  dealing  with  a  question  at  all  analogous 
to  the  present ;  and  I  observe  that  Baron  Parke,  in  deliver- 
ing *  the  judgment  of  the  Court,  did  not  at  all  dissent  from  *  514 
the  doctrine  that  the  trust  estate  might  have  been  dealt 
with  by  this  Court  under  the  71st  section  of  the  Act. 

No  doubt  there  is  a  corporation  of  Exeter,  and  a  mayor,  alder- 
men, and  common  council,  but  then  they  exist  in  a  very  different 
character;  they  may  have  the  same  name,  but  they  are  a  very 
difierently  constituted  body.  The  recorder  is  no  longer  appointed 
by  the  corporation,  but  is  nominated  by  the  Crown :  it  may  be  a 
very  considerable  question  whether  under  these  altered  circum- 
stances of  their  condition  the  corporation  of  St.  John  can  be  held 
to  be  existing  or  not  as  a  corporation :  I  do  not  decide  that  point ; 
I  have  only  to  determine  whether  or  not  they  fall  within  the  pro- 
visions of  the  Act  of  Parliament. 

I  understand  the  argument  to  be,  that  the  Act  of  Parliament 
does  not  deal  with  charities,  and  that,  unless  it  does,  I  am  not  at 
liberty  to  adjudicate  upon  the  present  application.  The  Act  of 
Parliament  is  singular  in  its  phraseology ;  although  it  deals  with 
the  money,  it  does  not  affect  the  estate ;  but  by  section  1,  it  abro- 
gates ^^  so  much  of  all  royal  and  other  charters,  grants,  and  letters 
patent  now  in  force  relating  to  the  several  boroughs  named  in  the 
schedules  (A)  and  (B)  to  this  Act  annexed,  or  to  the  inhabitants 
thereof,  or  to  the  several  bodies  or  reputed  bodies  corporate  named 
in  the  said  schedules,  or  any  of  them,  as  are  inconsistent  with  or 
contrary  to  the  provisions  of  this  Act."  So  that,  in  point  of  fact, 
any  part  of  the  charter  of  St.  John's  Hospital  inconsistent  with 
the  Act  is  repealed  by  the  provision  I  have  just  read.  The  words 
'^  body  corporate  "  are  by  the  interpretation  clause  construed  to 
extend  to  all  bodies  corporate  named  in  either  of  the  schedules  * 
(A)  and  (B). 

(a)  11  M.  &  W.  913. 
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*  515  *  It  was  anticipated  and  known  that  many  of  these  cor- 
porations held  trust  estates,  and  that  there  had  been  great 
abuses  of  their  trusts ;  and  it  was  thought  proper  that  they  should 
no  longer  hold  such  estates.  The  object  therefore  was,  to  provide 
bodies  to  whom  they  should  be  committed.  Parliament  undertook 
that  office,  but  it  has  not  done  so  effectually,  and  trustees  haye 
been  appointed  by  this  Court.  The  petitioners,  however,  have 
also  contended,  that  unless  I  find  the  legal  estate  in  the  municipal 
corporation,  I  have  no  right  to  interfere ;  I  do  not  apprehend  that 
is  necessary.  The  Act  assumes  that  the  old  coi*poration  would 
fall  into  the  new;  the  clause  which  applies  is  the  71st,  which 
recites  that  ^'  whereas  divers  bodies  corporate  now  stand  seised  or 
possessed  of  sundry  hereditaments  and  personal  estate,  in  trust  in 
whole  or  in  part,  for  certain  charitable  trusts,  and  it  is  expedient 
that  the  administration  thereof  be  kept  distinct  from  that  of  the 
public  stock  and  borough  fund."  It  was  assumed,  therefore,  by 
the  recital,  that  charity  estates  vested  in  bodies  corporate  would, 
unless  otherwise  provided,  fall  into  and  become  mixed  with  the 
borough  funds:  provision  was  consequently  made  by  that  Act, 
that  where  such  body  corporate  was  seised  or  possessed  of  any 
estate  or  interest  whatsoever  of  any  hereditaments  or  any  sums  of 
money,  Ac,  in  whole  or  in  part,  in  trust  or  for  the  benefit  of  any 
charitable  uses  or  trusts  whatsoever,  all  the  estate,  right,  interest, 
and  title,  and  all  the  powers  of  such  body  corporate  in  respect  of 
such  uses  and  trusts,  should  utterly  cease  and  determine  on  the 
1st  August,  1836.  It  must  be  admitted  that  if  instead  of  creating 
a  new  corporation  the  charter  of  the  Crown  had  gone  to  authorize 
the  then  existing  corporation  to  manage  these  trust  estates, 
they  would  have  fallen  directly  within  the  71st  section,  because 
they  would  have  been  a  corporation  seised  for  charitable  trusts, 
and  the  same  body  would  have  had  the  execution  of 
*516  *the  public  duty  of  the  general  corporation  and  also  of 
the  particular  trust,  and  as  such  I  apprehend  the  case  would 
have  been  one  directly  within  the  test  of  the  Act  of  Parliament. 
Here  the  corporation  of  the  hospital  is  not  managed  by  the  same 
name,  but  it  is  composed  of  the  same  members,  as  the  municipal 
corporation,  with  the  addition  of  the  recorder  (whether  the  re- 
corder can  be  said  to  be  a  part  of  the  municipal  corporation  I  do 
not  say :  I  should  think  not) ;  and  I  have  to  consider  whetlier 
this  Act  of  Parliament  hits  such  a  case  ?  The  Act  says, "  In 
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ererj  borough  in  which  the  body  corporate,  or  any  one  or  more  of 
the  members  of  such  body  corporate,  in  his  or  their  corporate 
capacity,  now  stands  or  stand,  solely  or  together  with  any  persons 
or  person  elected  solely  by  such  body  corporate,"  &c.  The  inten- 
tion was  not  only  that  all  corporations  aggregate  which  stood 
seised  should  fall  within  the  Act,  but  that  everybody  who  consti- 
tated  in  himself  a  corporation  and  was  solely  seised  of  property 
for  charitable  purposes  should  also  be  included.  Perhaps  in  strict* 
ness  this  case  does  not  fall  within  the  very  letter  of  the  Act :  this 
body  standing  seised  of  the  charitable  estates  is  not  the  very  same 
body  as  that  of  the  corporation  of  Exeter,  because  the  recorder  is 
added ;  but  he  was  elected  by  the  city  corporation,  and  that  appears 
to  me  to  bring  this  case  directly  within  the  letter  of  the  clause 
.which  I  have  just  read.  Is  there,  then,  in  the  Act  any  thing'  to 
exclude  this  case  from  its  operation  ?  That  there  was  a  clear  in- 
tention that  it  should  be  included,  I  think  admits  of  no  doubt. 
If,  however,  the  present  case  does  not  fall  within  the  letter  of  the 
Act,  I  am  clearly  of  opinion  that,  looking  at  the  interpretation 
clause,  which  declares  that  the  word  trustees  shall  be  construed  to 
mean  ^'  persons  charged  with  the  execution  of  a  trust  or  public 
duty,  by  whatever  name  they  are  designated,"  and  to  the  whole 
scope  of  the  Act,  this  case  is  within  the  spirit  of  the  Act,  and 
within  the  mischief  intended  to  be  remedied. 


♦In  the  Matter  of  The  ROYAL  BANK  OP  AUSTRALIA,    * 517 
and  of  The  JOINT-STOCK  COMPANIES  WINDING- 
UP  ACTS,  1848  and  1849. 

ROBINSON^S  EXECUTOR'S  CASE.i 

1852.    July  8.    Before  the  Lord  Chancellor  Lord  St.  Leokakds. 

A.  B.y  one  of  the  directors  of  a  joint>8tock  banking  company,  was  a  suhscriber 
for,  and  executed  the  deed  of  settlement  in  respect  of,  twenty  shares  of  the 
company,  each  director  being  obliged  to  hold  twenty  shares  as  a  qualification. 
The  directors  subsequently  resolved,  without  the  privity  of  the  shareholders,. 


>  S.  C,  affirmed,  6  De  G.,  M.  &  G.  572 ;  18  Jur.  488. 
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to  appropriate  to  themselvei  a  GerCain  amoant  of  additional  or  credit  shareSt 
which  they  were  to  pay  for  by  giving  promissory  notes  for  the  amount  for 
which  each  subscribed.  A.  B.  agreed  to  take,  and  he  gave  a  promissory 
note  in  payment  for  100  of  such  credit  shares ;  he  also  signed  a  letter,  bind- 
ing himself  to  pay  the  deposit  and  calls  on  them,  but  did  not  execute  the 
deed  in  respect  of  them.  Eight  years  after  the  execution  of  Uie  promissory 
note,  A.  B.  died,  without  having  paid  any  interest  on,  or  any  part  of  the 
principal  of  the  promissory  note,  but  in  the  books  of  the  company  credit  was 
given  to  him  in  respect  of  dividends  on  the  credit  shares,. and  he  was  charged 
interest  upon  the  promissory  note.  On  the  company  being  wound  up :  hdd, 
that  his  executor  was  rightly  placed  on  the  list  of  contributories,  not  only  in 
respect  of  the  twenty  shares,  but  also  in  respect  of  the  100  credit  shares, 
although  the  creation  of  the  credit  shares  was  not  warranted  by  the  deed, 
nor  were  they  in  fact  ever  issued  or  allotted.* 

This  was  an  application  on  the  part  of  Anthony  George  Robin- 
son, the  executor  of  Joseph  Phelps  Robinson,  to  discharge  or  yary 
an  order  of  the  Vice-Chancellor  Knight  Bruce,  made  on  the  25th 
March,  1851,  whereby  he  confirmed  the  decision  of  the  Master, 
retaining  the  name  of  George  Anthony  Robinson  as  executor  on 
the  list  of  contributories  for  120  shares  in  the  above  company. 
It  appeared  that  previously  to  1840,  J.  P.  Robinson  was  a  director 
of  the  company,  and  had,  as  a  qualification  for  that  office,  taken 
and  paid  the  deposit  on  twenty  shares,  and  in  respect  of  such 
shares  had  subscribed  the  deed  of  settlement.  At  a  meeting  of 
the  directors  of  the  company  on  the  7th  August,  1840,  it  was  re- 
solved that  each  of  the  directors  should  render  himself  responsible 

to  take,  either  by  himself  or  through  his  friends,  a  certain 
*  518    number  of  additional  shares  within  a  *  definite  period,  and 

they  accordingly  each  wrote  •  to  the  directors  as  a  body  a 
letter,  of  which  the  following  is  a  copy,  and  the  only  variation  in 
which  was  the  amount  of  additional  shares  severally  agreed  to  be 
taken :  — 

^'  Royal  Bank  of  Australia,  2,  Moorgate  Street, 

"  London,  August  7th,  1840. 

"  Grentlemen,  —  In  reference  to  the  100  shares  in  the  Eoyal 

Bank  of  Australia  which  I  agree  to  take  in  order  to  extend  and 

secure  the  basis  on  which  the  establishment  shall  be  placed,  I 

hereby  bind  myself,  at  such  time  or  times  within  four  years  fix>m 

1  See  notes  to  Robinson's  Executor^s  Case/6  De  O.,  M.  &  G.  572 ;  2  Lindley 
Partn.  (£ng.  ed.  1860)  1087-1089  and  cases  in  note  (c) ;  Ex  parte  Daniell,  1 
De  G.  &  J.  872 ;  Straffon's  Executors'  Case,  1  De  6.,  M.  ft  G.  576. 
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the  date  of  the  deed  of  settlement  as  shall  be  convenient  to  me  to 
pay  the  deposits  and  calls  on  the  said  shares,  with  interest  thereon 
at  51.  p^r  cent.,  from  the  time  appointed  for  the  payment  of  the 
same  until  snch  calls  and  deposits  shaU  be  paid  by  me. 

"  I  am,  Ac, 

"Joseph  P.  Robinson. 
"  To  the  Directors  of  the  Boyal  Bank  of  Australia." 

J.  P.  Robinson  gave  his  promissory  note  for  lOOOZ.  on  account 
of  the  100  shares.  In  the  commencement  of  1842  he  went  to 
Australia,  where  he  died  in  1848,  having  appointed  A.  G.  Robin- 
son, the  appellant,  his  executor.  In  1847,  the  note  was  sent  out 
after  him  for  the  purpose  of  having  its  amount  recovered,  but  it 
was  not  honoured  by  him.  In  the  ledger  of  the  company  credit 
was  given  to  him  for  dividends  on  these  100  shares,  and  he  was 
debited  with  a  like  siun  in  respect  of  interest  on  the  note.  The 
deed  of  settlement  provided  by  its  fourth  clause  that  the  shares 
of  the  company  should  be  vested  in  the  directors,  who  should  have 
full'  power  to  allot,  appropriate,  reserve  for,  or  dispose  of  the  same 
to  such  parties,  and  upon  such  terms,  and  in  such  manner  as  they 
might  think  fit.  (a) 

*  The  company  being  wound  up,  the  Master,  on  the  25th  *  519 
February,  1851,  placed  A.  G.  Robinson,  the  executor,  on 
the  list  of  contributories,  as  well  in  respect  of  the  twenty  shares 
which  J.  P.  Robinson  had  held  as  a  qualification,  as  also  in  respect 
of  the  100  credit  shares.  The  executor  appealed  to  the  Vice- 
Ghancellor  Knight  Bbuge  to  limit  the  liability  to  the  twenty  shares, 
and  on  that  motion  being  refiised,  it  was  now  renewed  before  the 
Lord  Chancellor. 

Sir  W.  Wood  and  Mr.  Oaimsy  for  the  executor,  in  support  of 
the  appeal.  —  It  is  clear  that  the  liability  of  a  shareholder  cannot 
be  altered  by  any  act  not  in  conformity  with  the  deed :  Bosanquet 
V.  Sfiortridge  ;  (fr)  and  there  can  be  no  doubt  but  that  the  di- 
rectors, in  appropriating  the  additional  shares  to  themselves,  were 
acting  in  contravention  of  the  fourth  clause ;  nothing  was  done 
by  the  general  body  of  shareholders  confirming  the  arrangement 

(a)  Some  other  clauses  of  Uie  deed  of  settlement  will  be  found  in  the  report 
of  die  next  case,  Meux^s  Executors*  Case,  poHj  p.  522. 

(b)  4  Exch.  699. 

[405] 


*  519  CASES  m  CHANCEBT. 

which  was  adopted  bj  the  directors ;  and  in  no  case  could  J.  P. 
Robinson  have  claimed  any  interest  in  the  profits  of  the  company 
in  respect  of  the  100  credit  shares. 

Mr.  Daniel  and  Mr.  Roxburgh^  contra,  for  the  official  manager. 
—  The  books  of  the  company  show  that  J.  P.  Robinson  has  all 
along  been  credited  with  dividends  and  debited  with  interest  in 
respect  of  the  amount  secured  by  the  promissory  note ;  but  if  that 
is  insufficient  to  bind  him,  the  letter  written  by  him,  agreeing  to 
take  the  100  credit  shares,  coupled  with  the  fact  of  his  having 
given  the  promissory  note,  are  conclusive  as  to  his  liability. 

Sir  W.  Woody  in  reply. 

*620  ♦The  Lobd  Chancellor. — The  main  point  which  has 
been  argued  in  this  .case,  as  in  that  of  Mevx^s  Ezecutort^ 
Case  J  (a)  was  as  to  whether  the  directors  of  this  company  were 
bound  by  the  transactions  into  wliich  they  entered,  and  by  which 
they  assumed  to  buy  on  credit  a  very  large'  proportion  of  the  cap- 
ital of  the  company.  In  my  opinion  the  present  case  is  not  dis- 
tinguishable from  that  of  the  other  directors  who  took  the  additional 
or  credit  shares,  except  in  the  particular  of  the  amount  of  shares 
so  taken  by  Mr.  Robinson. 

It  appears  to  me  that  these  directors  never  could  have  sustained 
the  appropriation  of  the  credit  shares  or  the  purchases  as  they 
have  been  called,  as  a  transaction  binding  upon  the  company,  if 
that  transaction  had  been  brought  before  the  shareholders,  and 
they  had  objected  to  its  confirmation ;  although  I  am  of  opinion 
that  jthe  directors  are  bound  as  between  themselves  and  the  com- 
pany, notwithstanding  the  irregular  nature  of  the  transaction. 
They  clearly  were  not  entitled  to  allot  to  themselves  a  very  laiige 
proportion  of  the  capital  of  the  company,  without  bringing  in  a 
single  shilling  in  aid  of  that  capital,  —  only  giving  promissory 
notes  payable  at  some  distant  period,  debiting  themselves  with 
interest  as  it  became  payable  on  their  several  notes,  and  taking 
credit  for  the  dividends  to  which  they  would  properly  have  been 
entitled  if  they  had  actually  made  the  payments.  There  is  no 
doubt  but  that  the  whole  transaction  remained  on  paper  only, 
while  it  was  represented  as  a  real  transaction ;  for  they  publicly 

(a)  Fo8t,  p.  522. 
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stated  their  liability  to  pay  up  a  capital  equal  to  lOZ.  a  share  upon 
as  many  credit  shares  as  they  had  respectively  appropriated  to 
themselyes.  I  never  will  maintain  in  a  Court  of  justice  such  a 
transaction,  the  effect  of  which,  if  supported,  would  be  that 
the  directors  would  be  at  liberty,  if  the  speculation  *  flour-  ♦  521 
ished,  to  insist  upon  it  as  a  real  transaction,  and  if  it  failed, 
to  throw  up  the  shares  on  the  plea  that  they  had  entered 
into  dealings  which  were  not  authorized  or  sanctioned  by  their 
deed.  They  are  themselves  bound  by  the  transaction,  although 
they  are  not  entitled  to  enforce  it  against  the  general  body  of 
shareholders.  Mr.  Robinson  in  that  respect  cannot  be  distin- 
guished from  the  other  directors ;  he  was  a  party  to  the  original 
transaction ;  he  knew  that  he  had  not  paid,  and  he  also  must  be 
taken  to  have  been  aware  that  without  the  aid  of  the  fictitious 
capital  representing  the  credit  shares  there  was  no  other  way  in 
which  it  was  possible  for  this  concern  to  have  gone  on.  If,  for 
instance,  at  the  first  meeting,  the  directors  had  only  represented 
the  capital  which  was  actually  paid  up,  this  company,  it  is  clear, 
must  have  stopped  at  once,  and  in  that  case  the  directors  would 
have  lost  all  their  power  and  fancied  benefit ;  but  by  misrepresent- 
ing the  real  bond  fide  state  of  the  concern,  they  led  on  the  persons 
whose  interests  it  was  their  duty  to  have  protected,  and  I  cannot 
allow  any  of  the  parties  to  such  misrepresentation  to  escape  from 
that  common  calamity  of  which  they  themselves  have  been  the 
authors. 

It  appears  that  Mr.  Robinson  went  to  Australia,  where  payment 
of  the  promissory  note  was  demanded  of  him ;  he  was  not  in 
circumstances  to  pay  it,  and  it  was  not  thought  right  or  prudent, 
taking  into  consideration  the  fact  that  he  was  intrusted  with  §ome 
care  over  the  affairs  of  the  company,  to  press  for  payment,  and 
therefore  the  note  was  not  then  enforced.  But  in  the  mean  time, 
the  company's  books,  the  entries  in  which  were  perfectly  author- 
rized  and  justified  by  Mr.  Robinson's  own  acts  before  he  went 
to  Australia,  show  that  he  and  his  co-directors,  with  whom  he 
concerted  this  improper  transaction,  were  regularly  charged  interest 
upon  the  amount  of  their  several  promissory  notes,  and  credited 
with  dividends  attributable  to  the  shares  for  which  the  notes 
were  *  given.  •  I  hold  him  bound  by  those  entries.  If  a  *  522 
man  will  do  that  which  is  improper  and  illegal  in  order  to 
obtain  a  benefit  to  himself,  he  may,  and  often  ought,  to  be  bound 
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80  far  as  regards  a  loss,  and  jet  at  the  same  time  not  be  entitled 
to  a  benefit  which  he  may  have  attempted  improperly  to  obtain. 
I  feel,  therefore,  not  the  least  difficulty  in  affirming  the  decision  of 
the  Court  below  as  regards  the  liability  of  Mr.  Robinson's  estate 
to  contribute  to  the  losses  of  the  company,  and  his  executor 
must  accordingly  remain  on  the  list  of  contributories  not  only  in 
respect  of  the  twenty  original  shares,  but  also  of  the  one  hundred 
additional  or  credit  shares. 


In  the  Matter  of  The  ROYAL  BANK  OF  AUSTRALIA,  and 
of  The  JOINT-STOCK  COMPANIES  WINDING-UP  ACTS, 
1848  and  1849. 

MEUX'S  EXECUTORS'  CASE.i 

1852.    July  7,  8.    Before  the  Lord  Chancellor  Lord  St.  Leonards. 

C.  D.,  one  of  the  directors  of  a  joint-stock  banking  company,  was  a  subscriber 
for,  and  executed  the  deed  of  settlement  in  respect  of,  twenty  shares  of  the 
company,  each  director  being  bound  to  hold  that  number  as  a  qualificatioQ. 
The  directors  subsequently  resolved,  without  the  privity  of  the  shareholders, 
to  appropriate  among  themselves  a  certain  amount  of  additional  or  credit 
shares,  which  they  were  to  pay  for  by  giving  promissory  notes  for  the  amount 
for  which  each  subscribed.  C.  D.  agreed  to  take  500  of  such  additional 
shares,  and  gave  his  promissory  note,  payable  in  five  years,  for  the  amount ; 
he  also  signed  a  letter,  binding  himself  to  pay  the  deposit  and  calls  on  them, 
but  did  not  execute  the  deed  in  respect  of  them.  He  died  three  months 
afterwards.  Within  one  month  from  the  date  of  his  death,  his  executors 
applied  to  the  directors  of  the  company  to  ascertain  the  extent  of  his  interest 
in  or  liability  to  the  company.  In  answer  to  this  application,  they  were 
informed  that  their  testator  held  twenty  shares,  which  were  thereupon  duly 
transferred  to  a  purchaser ;  the  directors  afterwards  cancelled  the  500  credit 
shares  and  the  promissory  note.  Eight  years  after  the  death  of  C.  D.,  the 
company  was  wound  up :  Held,  that  the  executors  of  C.  D.  ought  not  to  be 
placed  on  the  list  of  contributories ;  and  that,  although  his  estate  might  have 
been  bound  if  the  claim  had  been  promptly  asserted  at  the  instance  of  the 
shareholders,  yet  that  so  long  after  the  distribution  of  his  assets,  the  loss 
resulting  from  the  misrepresentation  of  the  directors  must  fall  upon  themselves 
and  the  company,  and  not  upon  the  estate  of  C.  D.' 


»  S.  C,  4  De  G.  &  S.  331. 

*  See  The  National  Exchange  Co.  of  Glasgow  v.  Drew,  2  McQueen,  103 ; 
Ex  parte  Ginger,  5  Irish  Ch.  174;  2  Lindley  Partn.  (Eng.  ed.  1860)  1089, 
1096,  1098. 
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Upon  an  allegatton  of  inadyertent  omiuion,  leave  was  given  to  introduce  fresh 
evidence  after  the  condnsion  of  the  arguments,  although  the  practice  was 
considered  very  objectionable.  [531] . 

This  was  an  appeal  by  the  official  manager  of  the  above 
company,  seeking  to  discharge  or  vary  an  *  order  made  by  the  *  523 
Vice-Chancellor  Knight  Bruce,  on  the  16th  April,  1851,  on 
the  motion  of  Thomas  Maude  and  Alfred  Turner,  the  executors  of 
Thomas  Meux,  whereby  the  decision  of  the  Master,  including  their 
names  in  class  5  of  the  list  of  contributories,  in  respect  of  500 
shares  in  the  above  company,  was  reversed. 

In  this  case,  as  in  the  preceding  one  of  Itobinson^s  Executor* b 
Case,  (a)  it  appeared  that  Thomas  Meux  deceased  had  subscribed 
for  twenty  shares,  to  qualify  himself  as  and  that  he  was  a  director 
of  the  above  company,  and  had  written  the  same  letter  as  Robinson, 
except  that  he  (Meux)  had  agreed  to  take  500  of  the  credit  shares. 
The  following  is  a  copy  of  the  promissory  note  which  he  gave  in 
respect  of  the  500  shares :  — 

"  London,  October  2, 1841. 
"  Five  years  after  date,  I  promise  to  pay  to  the  trustees  of  the 
Royal  Bank  of  Australia,  the  sum  of  five  thousand  pounds,  with 
interest  at  the  rate  of  5L  per  cent,  per  annum,  value  received. 

"Thomas  Meux." 

Thomas  Meux  died  on  the  30th  January,  1842,  long  before  the 
note  became  due,  and  his  executors,  Thomas  Maude  and  Alfred 
Turner,  proved  his  will.  The  latter  on  the  24th  February,  1842, 
addressed  the  following  letter  to  the  directors  of  the  company  :  — 

"  I  shall  bq  obliged  by  your  informing  me,  as  executor  of  the 
late  Thomas  Meux,  Esq.,  of  Bloomsbury  Square,  what  shares  that 
gentleman  held  in  your  company,  and  whether  there  is  any  thing 
due  to  or  from  him  in  respect  of  them,  as  I  wish,  before  proving 
the  will,  to  ascertain  the  amount  of  Mr.  Meux's  property. 

"  I  am,  gentlemen,  yours,  &c., 

"Alfred  Turner," 

*  To  which  the  following  answer  was  returned :  —  ♦  524 

(a)  Ante,  p.  517. 
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'^  Bojal  Bank  of  Australia,  2,  Moorgate  Street, 
"  London,  March  2, 1842. 
**  Sir, — Your  letter  of  the  24th  ultimo,  addressed  to  the  directors, 
came  before  them  this  day  at  the  meeting  of  the  board,  and  in 
reply  I  am  desired  to  state  that  the  late  Mr.  Meux  ^leld  twenty 
shares  in  the  Royal  Bank  of  Australia,  of  50/.  each,  and  on  which 
lOZ.  per  share  has  been  paid. 

"  I  am,  sir, 

"  Your  most  obedient  servant, 

"George  H.  Wray. 
"  To  Alfred  Turner,  Esq.,  32,  Red  Lion  Square." 

On  the  27th  July,  1843,  Mr.  Turner  again  wrote  to  Mr.  Wray,  in 
the  following  terms :  — 

"  Sir,  —  I  shall  feel  obliged  by  your  informing  me  if  there  is 
any  and  what  interest  due  and  receivable  on  the  shares  of  the  late 
Mr.  Thomas  Meux  in  the  Royal  Bank  of  Australia  to  the  exec- 
utors, of  whom  I  am  one. 

"  I  am,  sir, 

"  Your  most  obedient  servant, 

"Alfred  Turner. 
"  To  G.  H.  Wray,  Esq." 

An  answer  was  returned  to  that  letter  informing  him  that  a 
certain  amount  of  dividend  was  due  in  respect  of  the  twenty 
shares,  but  no  reference  was  made  to  the  500  shares.  The  order 
for  winding  up  the  company  was  made  on  the  26th  March,  1850. 

It  appeared  in  evidence  that  in  the  general  ledger,  under  Mr. 
Meux's  name,  there  were  the  following  entries :  — 

♦525    ♦"Dr. 

"  1841,  Dec.  —  To  subscribed  stock  .        .        .     £5,000 
1842,  Dec.  —  To  bills  receivable       ....        5,000 


£10,000 


"Cr. 
"  1841,  Dec.  —  By  bills  receivable        ....     £5,000 

1842,  Dec.  —  By  subscribed  stock     ....       5,000 


£10,000  " 
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The  following  entry  also  appeared  in  the  book  of  entries  of  the 
proceedings  of  the  company,  held  in  1843:  — 

'^  At  a  meeting  of  the  Royal  Bank  of  Australia,  held  on  Wednes- 
day, the  29th  June,  1843,  present  Messrs.  Sutherland,  M.  Boyd 
Connell,  and  Mitchell,  the  subject  of  the  credit  shares  held  by  the 
late  Mr.  Meux  was  brought  under  the  attention  of  the  court,  and, 
after  full  consideration,  it  was  resolved,  that  they  be  cancelled. 

(Signed)    "  J.  W.  Sutherland." 

The  name  of  Thomas  Meux  to  the  promissory  note  was  accord- 
ingly cancelled.  The  executors  sold  and  duly  transferred  the 
twenty  shares  to  a  purchaser.  Alfred  Turner  in  his  affidavit, 
sworn  in  the  Master's  office,  said  he  never  received  any  informa- 
tion, either  from  Mr.  Wray  or  the  directors,  respecting  the  500 
shares ;  and  Mr.  Wray  in  his  examination  said,  ^^  I  was  manager 
of  this  bank  at  the  latter  end  of  August,  1841.  The  late  Mr. 
Meux  was  a  director  of  the  said  bank  from  its  projection.  I 
received  a  letter  from  Mr.  Turner,  dated  the  24th  Pebrui^ry,  1842. 
I  brought  it  under  the  consideration  of  the  board  on  the  2d 
March,  1842 ;  they  directed  me  to  reply  to  it,  and  *  I  wrote  *  626 
a  letter  on  that  day  to  Mr.  Turner.  I  was  present  with  the 
directors  on  the  24th  June,  1842,  and,  in  pursuance  of  their  direc- 
tions on  that  day,  cancelled  Mr.  Meux's  signature  to  his  promissory 
note  dated  the  22d  October,  1841,  for  5000/.  I  never  had  any 
communication  with  Mr.  Meux's  executors  as  to  the  note  on  the 
500  shares." 

The  following  in  substance  are  the  clauses  of  the  deed  of  settle- 
ment of  the  company  which  are  material  to  be  stated.  Clause  2 
provided  that  ^^  shares  "  should  mean  shares  in  the  capital  for  the 
time  being.  Clause  3  provided  that  the  capital  of  the  company 
should  be  1,000,0002.  divided  into  20,000  shares  of  502.  each,  and 
the  proprietor  of  each  share  should  bring  in  and  pay  to  the  com- 
pany the  full  sum  of  501,  in  respect  of  such  share  as  and  when 
called  upon  so  to  do  in  manner  thereinafter  provided,  the  sum  of 
money  previously  brought  in  or  paid  in  respect  of  the  same  share 
being  allowed  as  part  of  such  sum  of  502.,  and  the  capital  for  the 
time  being  paid  and  brought  in  should  be  used  and  employed  in 
the  business  of  the  company,  and  each  of  the  proprietors  should 
be  entitled  to  the  profits  and  liable  to  the  losses  of  the  company 

[411] 


*  526  GABES  IN  CHANCERY. 

in  proportion  to  his  shares.  Clause  4  provided  that  the  shares 
of  the  company  should  be  vested  in  the  court  of  directors,  who 
should  have  full  power  to  allot,  appropriate,  reserve  for,  or  dispose 
of  the  same  to  such  parties,  and  upon  such  terms  and  in  such 
manner  as  they  might  think  fit.  Clause  6  provided  that  the 
court  of  directors  should  cause  the  shares  in  the  company  to  be 
numbered,  and  should  cause  all  such  additional  shares  (if  any)  as 
should  be  created  under  the  provision  therein  in  that  behalf  con- 
tained to  be  likewise  numbered,  and  should  cause  every  share  to 
be  at  all  times  distinguished  by  the  same  number  by  which 
*627  it  should  ♦have  been  originally  distinguished,  notwith- 
standing any  transfers  or  forfeitures  which  might  have 
been  made  or  taken  place  in  respect  thereof.  Clause  10  provided 
that  the  management  of  the  company  and  the  business  and  con- 
cerns thereof,  and  the  regulation,  investment,  and  application  of 
the  properties,  funds,  securities,  and  money  for  the  time  being 
belonging  to  the  company,  and  the  regulation  and  determination 
of  the  modes  and  terms  of  carrjring  on  and  transacting  the  busi- 
ness of  the  company,  and  other  matters  and  things  whatsoever 
connected  with  or  relating  to  the  business  and  concerns  of  the 
company,  should  be  solely  and  exclusively  vested  and  reposed  in 
the  court  of  directors,  except  as  therein  excepted  or  otherwise 
provided.  Clause  80  provided  that  the  court  of  directors  might 
make  rules  for  the  disposition  of  the  properties,  funds,  and  secu- 
rities of  the  company  as  they  should'  think  expedient  and  proper. 
Clause  47  provided  that  the  court  of  directors  might  alter,  vary, 
or  transpose  the  properties,  funds,  securities,  or  moneys  of  or  be- 
longing to  the  company  or  any  of  them,  or  any  part  thereof,  as 
they  should  think  fit,  and  might  make  and  give  such  orders  in 
regard  thet*eto,  and  also  for  the  sale  and  other  disposition  of  the 
said  properties,  funds,  securities,  or  moneys,  or  any  part  thereof, 
as  to  the  court  of  directors  should  seem  meet.  Clause  50  empow- 
ered the  directors  to  forfeit  shares  where  parties  should  not  have 
paid  their  calls.  Clause  88  provided  that  except  where  therein 
expressly  provided,  the  person  in  whose  name  any  share  should 
stand  in  the  share  register  book  should  to  all  intents  and  purposes 
be  deemed  at  law  and  in  equity  the  absolute  and  beneficisd  propri- 
etor of  such  share,  and  the  company  should  not  be  bound  or  af- 
fected by  any  notice  of  any  equitable  claim  thereto,  or  charge 
thereon.  Clause  110  provided  that  the  executor  of  any  proprietor 
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should  not  as  such  be  a  proprietor  iu  respect  of  such  shares, 
but  he  *  should  be  at  liberty  to  dispose  of  them ;  or  the  *  528 
company  might,  upon  an  executor  giving  notice  and  com- 
plying with  the  provisions  of  the  deed,  become  the  proprietor  and 
personally  chargeable.  Clause  114  provided  that  any  executor 
who  should  refuse,  after  three  months'  notice,  to  execute  the  deed, 
should  be  liable  to  the  forfeiture  of  the  shares. 

Mr,  Daniel  and  Mr.  Roxburgh^  for  the  official  manager,  in  sup- 
port of  the  appeal.  —  According  to  the  authority  of  Stanhope^ s 
Case^  (a)  T.  Meux,  if  alive,  would  have  been  clearly  liable  ;  that 
being  so,  the  subsequent  acts  between  the  executors  and  directors 
cannot  aflFect  the  liability  of  the  testator.  The  question  is  only 
between  the  directors  and  executors  in  their  representative  char- 
acters, and  the  estoppel  can  only  extend  to  that  which  is  personal. 
Cockhurv!%  Case  (6)  is  distinguishable  in  this  respect,  that  there 
the  liability  of  the  transferee  was  completely  and  eflFectually  sub- 
stituted for  that  of  the  transferor.  The  directors  had  no  power 
whatever  imder  the  provisions  of  this  company's  deed  to  extinguish 
any  shares,  and  their  act  in  cancelling  T.  Meux's  promissory 
note,  and  the  credit  shares  agreed  to  be  taken  by  him,  was  a  fraud 
on  the  general  body  of  the  shareholders;  and  so  also  was  the 
answer  sent  by  the  secretary,  by  the  order  of  the  directors,  to 
the  executors  ;  for  though  generally  directors,  when  acting  within 
the  scope  of  their  authority,  may  be  regarded  as  the  agents  of  the 
shareholders,  yet  where,  as  in  this  case,  they  make  representations 
which  show  a  fraudulent  intent  to  deceive,  they  cannot  be  regarded 
as  the  agents  so  as  to  bind  the  company,  and  the  loss,  if  any,  must 
fall  upon  those  who  have  been  defrauded  by  such  misrepresenta- 
tion.   Bums  V.  PennelL  (6)      •" 

*  Mr.  Bacon  and  Mr.  Busk,  for  the  executors,  in  support  *  529 
of  the  Vice-Chancellor's  order.  —  The  general  body  of 
shareholders  must  be  taken  to  have  acquiesced  in  the  represen- 
tations of  the  directors  as  to  the  interest  of  the  testator  being 
limited  to  twenty  shares,  and  the  books  of  the  company  clearly 
show  that  there  was  a  valid  transfer  of  those  shares,  and  that 
there  was  no  liability  ultra. 

Mr.  Daniel^  in  reply. 

Ca)  3  De  G.  &  S.  198.  (6)  15  Jur.  28.  (c)  2  H.  L.  Cub.  497. 
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The  Lord  Chancellor.  —  The  directors  were  not  in  point  of 
fact  authorized  to  deal  with  the  property  of  the  company  in  the 
way  in  which  they  assumed  to  do.  The  third  clause  of  the  deed 
requires  that  the  capital  of  the  company  shall  be  1,000,000/., 
divided  into  20,000  shares  of  50/.  each,  and  that  the  proprietor  of 
each  share  shall  bring  in  and  pay  to  the  company  the  fiQl  sum  of 
50/.  in  respect  of  such  share,  as  and  when  called  upon  so  to  do  in 
manner  thereinafter  provided.  I  think  the  intention  therefore 
was,  that  all  the  shares  should  be  actually  band  fide  subscribed 
for  as  upon  money  payments,  no  doubt  depending  upon  the  periods 
when  the  directors  should  think  it  right  to  make  the  calls.  The 
fourth  clause  may  be  considered  perhaps  as  giving  power  to  the 
directors  to  appropriate  or  reserve,  not  in  terms,  but  in  substance, 
for  themselves  and  their  friends,  the  whole  of  the  shares ;  the 
words  are  ^'  to  such  parties  and  upon  such  terms  as  they  shall 
think  fit,"  which  rather^  looks  as  if  they  were  to  deal  with  third 
parties ;  but  whoever  might  take  them,  the  shares  could  only  be 
taken  subject  to  a  general  liability  to  pay  for  them  as  a  money 
transaction,  although  the  payment  was  to  be  deferred  in  the  shape 

of  calls  till  wanted. 
*  530       *  In  the  present  case  the  facts  are,  that  a  short  time  after 

the  formation  of  the  company,  not  a  great  many  shares 
having  been  taken,  the  directors  (who  appear  to  have  been  persons 
of  consideration  in  the  money  market)  agreed  to  appropriate 
among  themselves  a  certain  amount  of  what  were  termed  credit 
shares, "  in  order  to  extend  and  secure  the  basis  on  which  the 
establishment  should  be  placed,"  though,  as  I  understand  it,  they 
certainly  very  much  narrowed  it  by  confining  the  liability  to 
advance  money  to  a  very  few,  namely,  to  the  directors  alone ;  but 
whatever  might  be  the  effect,  they  entered  into  an  engagement 
that  they  would  take  a  great  number  of  the  credit  shares ;  one 
director  was  to  take  nearly  a  third  of  the  entire  capital,  and 
the  other  directors  were  to  take  various  quantities,  forming  in 
the  aggregate  an  enormous  sum,  and  a  very  large  proportion  of  the 
entire  capital.  The  way  in  which  this  was  carried  into  execution 
was  not  by  allotting  any  of  these  credit  shares,  for  there  is  no 
trace  of  any  allotment  in  the  books,  much  less  is  there  any  evi- 
dence of  the  transfer  of  any  such  shares ;  it  was  not  in  point  of 
fact  a  real  transaction  as  regarded  a  purchase  of*  shares ;  what 
they  meant  to  do  was,  to  enter  into  an  engagement  between  them- 
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selves,  that  as  money  woald  be  required  to  sustain  the  concern, 
they  would,  in  the  proportions  in  which  they  had  subscribed,  make 
the  advances  upon  what  were  called  '^  credit  shares,"  but  which 
were  in  fact  credit  sales.  These  shares  are  entered  in  the  books 
as  102.  shares;  there  was,  however,  no  creation  of  any  such 
shares ;  but  supposing  them  to  have  been  actually  existing,  there 
is  no  evidence  to  show  that  any  one  of  these  directors  was  en- 
titled to  any  specific  credit  shares. 

Up  to  the  death  of  Mr.  Meux,  dividends  were  paid  on  the  shares 
regularly  allotted,  but  no  dividend  was  ever  paid  on  these 
credit  shares ;  none  was  claimed,  no  calls  *  were  made,  no  *  631 
payment  of  interest  was  ever  made  on  the  sums  for  which 
the  directors  had  given  their  promissory  notes.  Within  a  few 
months  after  signing  the  promissoiy  note,  and  long  before  it 
became  due,  Mr.  Meux  died.  He  was  at  that  time  a  real  holder, 
as  a  director,  of  twenty  shares,  and  those  shares  were  regularly 
entered  in  a  separate  account  to  his  credit;  the  payments  upon 
those  shares  were  regularly  given  credit  for;  he  had  received 
dividends  upon  them;'  and  when  the  executors  sold  them,  there 
was  a  regular  transfer  of  them,  in  precisely  the  same  way  as  any 
other  shares  would  have  been  dealt  with  and  transferred  by  any 
individual  shareholder.  That  shows  therefore  a  dealing  regularly 
with  the  shares  which  were  created,  but  with  respect  to  the  can- 
cellation of  the  credit  shares  which  were  neither  created  nor 
allotted,  my  opinion  is  (though  I  am  not  called  on  to  decide  the 
point),  that  that  was  not  a  regular  transaction ;  it  never  was  com- 
municated to  the  shareholders  generally. 

[Jtfr.  Daniel  interposed,  and  submitted  that  the  whole  proceed- 
ings of  the  company  had  been  on  the  assumption  that  those  shares 
were  regularly  issued,  and  that  too  with  the  privity  of  the  general 
body  of  the  shareholders,  as  appeared  by  the  books  of  the  com- 
pany.] 

The  Lord  Chancellor. — No  evidence  has  been  presented  to 
me  of  any  such  privity  on  the  part  of  the  shareholders ;  although 
it  is  very  objectionable  to  introduce  fresh  evidence  after  the  conclu- 
sion of  the  argument,  yet  as  it  is  alleged  that  there  are  facts  in 
evidence  which  have  by  inadvertence  not  been  brought  to  my 
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notice,  I  will  adjourn  the  further  consideration  of  this  case  until 
to-morrow,  to  enable  the  appellant's  counsel  to  supply  the  omis- 
sion. 

July  S. 

On  this  day  the  allegation  of  notice  being  unsupported 

*  682   ♦  by  the  evidence,  his  Lordship,  after  having  given  his  judg- 

ment in  Robinson^a  Executor* 9  Case,  (a)  proceeded :  There 
is  this  difference  between  the  present  case  and  the  one  I  have  just 
decided,  namely,  that  in  consequence  of  Mr.  Meux's  death  in 
January,  1842,  he  does  not  appear  to  have  been  credited  with  any 
dividends.  In  the  February  following,  his  executors  applied  to 
the  directors  for  information  as  to  the  extent  of  his  interest  in  the 
company ;  that  was  the  first  step  in  the  transaction,  which,  in  its 
result,  the  appellant  now  seeks  to  impeach.  It  is  to  be  observed, 
as  an  extraordinary  circumstance,  that  although  Mr.  Meux  was  a 
man  of  business,  and  had  taken,  and  made  himself  responsible 
for,  500  credit  shares,  yet  that  there  does  not  appear  to  have  been 
any  entry  or  trace  of  any  item  respecting  these  shares  in  any  of 
his  private  books,  which  would  have  led  any  one,  more  especially 
those  with  whom  he  was  connected,  to  suppose  he  had  entered 
into  any  such  transaction. 

The  executors  having  applied,  naturally  enough,  to  the  directors, 
before  the  proof  of  the  will,  to  know  what  shares  Mr.  Meux,  their 
testator,  held,  and  whether  there  was  any  thing  due  to  or  from  him 
in  respect  of  any  such  shares,  the  secretary,  by  the  direction  of 
the  then  acting  directors,  wrote  a  letter  in  answer,  stating  that 
Mr.  Meux  held'  twenty  shares  of  501,  each,  upon  which  lOZ.  a 
share  had  been  paid.  It  was  argued,  that  this  answer  was  one 
which  called  upon  the  executors  to  inquire  further ;  but  I  think  it 
called  for  no  such  inquiry.  The  statement  was  one  on  which  the 
most  prudent  man  might  have  acted,  and  on  which  he  might 
properly  have  relied.  In  July,  1848,  the  executors  wrote  again  to 
know  whether  any  dividend  was  due  upon  these  twenty  shares. 
It  then  appears  that  soon  afterwards  they  sold  and  trans- 

*  588   ferred  the  twenty  shares ;  and  •  they  believed,  and  had  a 

right  to  believe,  that  they  had  no  longer  any  liability  or 
interest  in  the  concern.  Seven  years  after  all  this  has'  taken  place, 
an  attempt  is  made  to  place  these  executors  on  the  list  as  contrib- 

(a)  AnUt  p.  517. 
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Qtories,  on  the  assumption  that  the  estate  of  their  testator,  Mr. 
Meux,  remained  liable  for  the  amount  of  the  500  credit  shares. 

The  learned  Judge  in  the  Court  below  held  that  the  representa- 
tions of  the  directors  in  answer  to  the  inquiries  of  the  executors 
were  binding  upon  the  company.  It  was  contended  before  me, 
that  the  directors  were  not  agents  of  the  company,  or  as  such 
clothed  with  authority  to  make  any  misrepresentation,  and  that 
therefore  any  statement  by  them,  which  was  contrary  either  to 
&ct  or  law,  would  not  be  a  statement  obligatory  on  the  general 
body  of  the  shareholders.  That,  however,  is  not  the  nature  of 
this  case.  Here  all  the  directors  had,  without  the  knowledge  of 
their  shareholders,  entered  into  an  irregular  transaction.  So  far 
as  evidence  has  been  laid  before  me,  at  the  time  when  the  first 
application  was  made  by  Mr.  Meux's  executors,  tliere  had  been  no 
representation  to  the  shareholders  at  large  that  there  had  been 
any  paid-up  capital  realized  or  realizable  from  the  shares  so  im- 
properly taken  by  the  directors.  It  remained  at  that  time  a  trans- 
action simply  resting  upon  the  promissory  notes  which  had  been 
signed  by  the  directors,  and  upon  the  agreement  between  them- 
selves ;  and  in  this  stage  it  is  material  again  to  observe,  that  it 
never  was  a  concluded  transaction,  and  that  there  never  were  any 
shares  issued  and  marked  as  they  ought  to  have  been  according  to 
the  provisions  of  the  deed,  and  that  consequently  there  never 
were  any  particular  shares  which  could  have  been  considered  as 
belonging  specifically  to  any  particular  director.  In  this  state  of 
things  the  directors  who  had  entered  into  this  irregular  trans- 
action (Mr.  Meux,  who  was  also  implicated,  being  dead), 
*  are  the  very  body  who  cancelled  that  transaction  so  far  as  ♦  534 
related  to  the  estate  or  interest  of  Mr.  Meux.  Never  having 
been  communicated  to  the  shareholders,  it  was  an  improper  trans- 
action, but  up  to  that  period  no  benefit  had  been  derived  from  it, 
and  no  damage  had  been  sustained  by  reason  of  it.  CTnder  these 
circumstances  I  should  have  great  difficulty  in  saying  that  the 
surviving  directors  had  not  the  power  to  rescind  that  which  never 
had  become  a  concluded  transaction,  nor  been  represented  to  the 
shareholders  at  large  as  a  transaction  binding  upon  Mr.  Meux. 

That  is  one  view  of  the  matter ;  but  it  must  be  remembered 

that -Mr.  Meux's  executes  were  persons  who  had  to  administer  his 

assets.    It  was  suggested  that  I  might  make  such  a  declaration  as 

would  prevent  the  executors  from  sustaining  damage;  but  that 
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will  not  meet  the  justice  of  the  case.  The  assets  have  been  ad- 
ministered :  I  must  look  to  the  time  at  which  this  claim  is  brought ; 
had  it  been  asserted  immediately  after  the  occurrence  of  the  trans- 
action, I  might  have  held  that  the  executors  could  not  be  released, 
but  it  so  happens  that  the  claim  is  brought  upwards  of  seven  years 
after  they  have  been  released  and  the  assets  distributed ;  such  a 
period  of  time  having  elapsed,  it  is  impossible  for  me  to  enter  into 
an  inquiry  of  what  has  become  of  those  assets,  and  to  trace  them 
through  the  diflFerent  persons  who  may  have  enjoyed  the  benefit  of 
the  release.  Such  an  inquiry  might  bring  ruin  upon  many  persons, 
to  say  nothing  of  the  endless  litigation  which  would  inevitably 
arise  in  order  to  give  to  the  general  body  of  the  shareholders  of 
this  company  a  benefit  to  which,  in  my  opinion,  they  are  not 
entitled. 

The  shareholders  would,  without  doubt,  have  repudiated 
♦  585  the  transaction  if  it  had  originally  come  before  *  them.  I 
have  given  them,  in  the  case  I  have  just  decided,  (a)  tlie 
benefit  of  a  contribution  from  the  estate  of  Robinson,  one  of  those 
directors  who  had  continued  their  liability,  and  who  had  repre- 
sented themselves,  and  been  regarded  by  the  general  body  of 
shareholders,  as  persons  who  had  paid  up  their  capital  upon  these 
credit  shares;  but  the  present  case  is  totally  difiFerent.  Those 
directors,  who  were  acting,  I  may  say,  both  for  and  against  the 
general  body  of  shareholders  in  the  beginning  of  this  transactioD, 
continued  acting  in  the  same  double  character ;  and  having  by  the 
cancellation  of  Mr.  Meux's  signature  to  the  promissory  note  re- 
scinded that  transaction,  and  having  made  the  representations  to 
his  executors  to  the  eflect  w^hich  it  is  in  evidence  they  did  make, 
I  am  clearly  of  opinion  that  the  executors  were  released. 

This  is  a  case,  no  doubt,  which  tries  the  doctrine  of  law  and 
equity  very  strongly,  because  Mr.  Meux  himself  was  an  ori^nal 
wrong-doer,  and  this  release  is  to  be  obtained  for  the  benefit  of  his 
assets.  But  it  cannot  be  endured  that  any  body  of  shareholders 
shall  be  at  liberty  to  say  that  their  directors  are  to  make  a  repre- 
sentation upon  the  faith  of  which  parties  are  to  act  and  distribute 
assets,  and  that  the  general  body  are  not  to  be  bound  by  those 
representations.  It  would  require  a  very  .strong  case  to  induce 
me  to  release  the  general  body  from  the  effect  of  representations 

(a)  Ante,  p.  517. 
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of  directors,  though  improperly  made,  but  which  led  to  the  distri- 
bution of  assets.  In  answer  to  those  seeking  to  recall  the  assets 
so  distributed,  I  should  be  more  disposed  to  hold  that  the  directors 
who  had  made  the  misrepresentations  should  be  personally  liable 
to  the  general  body  for  any  losses  sustained  by  reason  of  such 
misrepresentation,  than  to  visit  upon  legatees  the  consequences 
of  those  misrepresentations. 

*  I  think,  for  the  reasons  I  have  stated,  that  the  general  *  536 
body  of  the  shareholders  in  this  company  is  bound  by  the 
representations  of  its  directors,  which  representations  were  founded 
upon  and  perfectly  consistent  with  the  act  of  the  directors  in 
cancelling  the  promissory  note ;  and  taking  their  act  in  connection 
with  their  representations,  I  am  of  opinion  that  the  executors  of 
Mr.  Meux  were  properly  discharged  from  all  liability,  and  that 
consequently  the  decision  of  the  Court  below  must  be  affirmed. 


LAKE  V.  CURRIE. 

1852.    July  SO.    Before  the  Lord  Chancellor  Lord  St.  Leonards  and  the 

Lords  Justices. 

Estates  A.  &  B.  were  so  settled  that  the  testator  had  no  power  to  deal  with  A., 
bot  had  a  power  of  appointment  over  B.  By  his  will,  made  afler  the  1  Vict. 
c.  26,  he  referred  to  the  settlement  and  confirmed  it,  and  then,  reciting  that 
he  had  considerable  freehold  estates  and  might  become  possessed  of  more,  he 
devised  all  his  real  estates  of  which  he  might  die  possessed  to  certain  persons 
as  trustees  for  purposes  totally  different  from  those  of  the  settlement :  he  had 
not  at  the  date  of  his  will  or  his  death  any  other  estates  besides  A.  and  B. 
SM,  that  the  testator  must  be  taken  to  have  known  that  he  had  a  power  of 
appointment  over  estate  B.,  that  the  confirmation  of  the  settlement  operated 
only  upon  the  estate  A.,  and  that  the  devise  was  a  good  execution  of  the 
power.* 

Observations  on  the  operation  of  the  Act  1  Vict.  c.  26,  on  devises  in  execution 
of  powers. 

>  See  1  Jarman  Wills  (3d  Eng.  ed.),  652,  653 ;  4  Kent  (11th  ed.),  334-336 ; 
Blagge  V.  Miles,  1  Story,  426,  445 ;  MacLeroth  v.  Bacon,  5  Ves.  (Sumner^s 
ed.)  159  note;  Bennett  v.  Aburrow,  8  ib,  609;  Coryell  v,  Dunton,  7  Barr,  530; 
Reilly  V.  Chonquette,  18  Missou.  220 ;  Innes  v,  Sayer,  3  M'N.  &  G.  606  and 
notes ;  Amory  v,  Meredith,  7  Allen,  397. 
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This  case,  which  was  an  appeal  from  a  decision  of  the  Master 
of  the  Rolls,  came  on  to  be  argued  by  one  comisel  on  each  side, 
before  the  full  Court  of  Appeal. 

The  bill  in  the  suit  was  filed  by  Gerard  Warwick  Lake,  George 
Augustus  Frederick  Lake,  Warwick  Adrian  Lake,  and  Augusta 
Frances  Lake,  all  infants  under  the  age  of  twenty-one  years,  by 
Sarah  O'Hara,  their  grandmother  and  next  friend,  against  James 
Ourrie  and  Henry  Towgood ;  and  by  the  decree  made  on  the  hear- 
ing of  the  cause  by  the  Yice-Chancellor  of  England,  on  the  23d 
February,  1849,  it  was  declared  that  the  trusts  of  a  certain  inden- 
ture hereafter  mentioned,  dated  the  10th  August,  1841, 
*  537  ought  to  be  performed  and  carried  into  *  execution,  and  it 
was  referred  to  the  Master  to  inquire,  among  other  things, 
whether  the  Right  Honourable  Warwick  Viscount  Lake  in  the 
pleadings  named  had  made  any  and  what  appointment  of  the 
estate  and  premises  mentioned  in  the  first  and  second  schedules 
to  the  indenture  of  the  10th  August,  1841. 

The  Master,  by  his  report,  made  in  pursuance  of  the  decree,  and 
dated  the  31st  January,  1851,  found,  among  otlier  things,  that  by 
the  indenture  of  the  10th  August,  1841,  made  between  the  said 
Warwick  Viscount  Lake  of  the  one  part,  and  the  defendants  of  the 
other  part,  the  said  Warwick  Viscount  Lake,  for  the  considerations 
therein  mentioned,  granted,  released,  and  confirmed,  subject  to  a 
mortgage  term  of  five  hundred  years  previously  created  by  an  in- 
denture of  the  5th  July,  1832,  unto  the  said  defendants  and  their 
heirs  certain  freehold  hereditaments  in  Aston  Clinton  in  the  county 
of  Bucks,  therein  particularly  mentioned,  to  the  use  of  himself  for 
life  and  after  his  decease  to  the  use  of  the  defendants,  their  heirs 
and  assigns,  in  trust  for  Gerard  Warwick  Lake,  the  plaintiff  in  the 
suit,  his  heirs  and  assigns  for  ever,  but  in  case  the  said  plaintiff 
should  die  under  twenty-one  years  of  age,  then  upon  the  trusts 
therein  mentioned,  with  an  ultimate  reversion  in  fee  to  the  said 
Warwick  Viscount  Lake :  and  it  was  thereby  further  witnessed, 
that  the  said  Warwick  Viscount  Lake  did  grant,  release,  and  con 
firm  unto  the  said  trustees  all  and  singular  the  freehold  messuages, 
lands,  tenements,  and  hereditaments  situate,  lying,  and  being  in 
the  counties  of  Bucks  and  Herts  respectively,  and  particularly  men- 
tioned and  described  in  the  first  and  second  schedules  annexed  to 
the  indenture,  and  all  the  estate  of  the  said  Warwick  Viscount 
Lake  therein  at  law  or  in  equity,  to  hold  the  said  hereditaments 
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mentioned  in  the  first  and  second  schedules  with  their  appur- 
tenances, subject  to  certain  annuities  charged  thereon  *  by    *  638 
the  will  of  Edward  Barker  deceased,  and  subject  also  to  a 
term  of  one  thousand  years  created  by  a  previous  indenture  of  the 
4th  July,  1839,  to  the  use  of  the  said  Warwick  Viscount  Lake  and 
nis  assigns  during  his  life  without  impeachment  of  waste  for  his 
and  their  own  use  and  benefit  and  with  the  powers  thereinafter 
expressed,  contained,  or  referred  to,  and  from  and  immediately 
after  the  decease  of  the  said  Warwick  Viscount  Lake  to  the  use 
of  the  defendants,  their  heirs  and  assigns  for  ever,  upon  trust  for 
such  person  or  persons,  for  such  interest  or  interests,  and  generally 
in  such  manner  as  the  said  Warwick  Viscount  Lake  should  by  his 
last  will  and  testament  in  writing,  or  any  codicil  or  codicils  thereto 
to  be  respectively  executed  and  attested  in  the  manner  prescribed 
by  the  statute  for  the  amendment  of  the  laws  with  respect  to  wills, 
direct  or  appoint,  but  in  case  no  such  direction  or  appointment 
should  be  made,  or  being  made  the  same  should  be  a  partial  or  in- 
complete direction  or  appointment,  or  in  case  any  appointment 
should  be  made  in  favour  of  any  person  or  persons  for  any  interest 
or  interests  determinable  or  defeasible  upon  events  which  must 
happen  within  the  period  allowed  by  law  for  the  taking  effect  of  a 
future  or  executory  gift  or  gifts  over  upon  a  contingency,  then  and 
in  such  cases  respectively  and  subject  to  the  appointment,  if  any, 
upon  trust  in  the  discretion  and  of  the  proper  authority  of  the  said 
trustees  to  sell  the  same  premises  and  to  invest  the  proceeds  in 
the  public  stocks  or  funds  or  upon  government  or  real  securities, 
and  subject  to  the  trust  aforesaid  upon  trust  for  the  plaintiffs  in 
the  present  suit  in  equal  shares  as  tenants  in  common,  their  re- 
spective executors,  administrators,  and   assigns,  with  benefit  of 
survivorship  between  or  among  them  in  certain  events  therein 
mentioned,  and  if  none  of  them  should  attain  the  ago  of  twenty- 
one  years  or  be  married,  in  trust  for  the  said  Warwick  Vis- 
count Lake,  his  executors,  administrators,  *  and  assigns,    *  539 
provided  always  that  it  should  be  lawful  for  the  said  War- 
wick Viscount  Lake  at  any  time  or  times  during  his  life  by  any 
deed  or  deeds  to  revoke  and  make  void  all  or  any  of  the  uses, 
trusts,  intents,  purposes,  powers,  provisos,  and  declarations  there- 
inbefore expressed  and  contained  concerning  all  or  any  part  or 
parts  of  the  said  trust  estate,  moneys,  funds,  and  premises  which 
should  be  subject  to  the  subsisting  trusts  of  the  now  stating  in- 

[  421  ] 


*  539  CASES  IN   CHANCBRT. 

denture,  and  by  the  same  or  anj  other  deed  or  deeds  to  appoint, 
declare,  or  create  any  new  or  other  uses,  trusts,  intents,  and  pur- 
poses, powers,  provisions,  and  declarations  concerning  the  trust 
premises  to  which  such  revocation  should  extend  as  to  the  said 
Warwick  Viscount  Lake  should  seem  expedient,  notwithstanding 
any  thing  thereinbefore  contained. 

And  the  Master  found  two  deeds,  dated  respectively  the  18th 
July,  1842,  and  the  1st  July,  1844,  oxecut^d  by  the  said  Warwick 
Viscount  Lake  for  the  purpose  of  creating  mortgages  in  fee  of  the 
estate  and  premises  mentioned  in  the  first  and  second  schedules 
to  the  last  indenture  as  a  security  for  the  repayment  to  H.  Binney 
of  two  several  sums  of  3500^  and  1500/.,  with  interest  at  5/.  per 
cent,  subject  to  reductions  to  41.  10«,  per  cent. 

And  the  Master  found  that  the  said  Warwick  Viscount  Lake 
made  his  will,  bearing  date  the  5th  August,  1843,  whereof  he  ap- 
pointed Elizabeth  Lake,  of  Cambridge  Street  Edgware  Road,  gentle- 
woman, and  her  brother  John  O'Hara  executors  and  trustees ;  and 
thereby,  after  making  sundry  specific  and  pecuniary  bequests,  and 
reciting  that  he  had  by  a  certain  indenture,  being  dated  and  exe- 
cuted some  time  in  or  about  the  year  1841,  declared  certain  trusts 
or  otherwise  had  made  certain  provisions  for  the  benefit  of  the 
said  Elizabeth  Lake  and  also  of  Gerard  Warwick  Lake, 
*  540  George  *  Augustus  Frederick  Lake,  Augusta  Frances  Lake, 
and  Warwick  Adrian  Lake,  the  children  or  reputed  children 
of  the  said  Elizabeth  Lake,  the  said  testator  did  thereby  in  every 
respect  confirm  the  said  indenture  and  the  conveyance  and  assur- 
ance thereby  made,  and  the  trusts  thereby  declared,  and  the  other 
provisions  thereby  made :  and  reciting  that  he  was  seised  and  pos- 
sessed of  considerable  freehold,  copyhold,  and  leasehold  estate,  and 
of  other  real  and  personal  estate  and  effects,  and  might  become 
seised  and  possessed  of  more,  he  proceeded  to  declare  his  will  in 
the  following  words  (that  is  to  say)  :  "  Now  I  devise  and  bequeath 
unto  the  said  Elizabeth  Lake  and  John  0'  Hara  all  my  freehold, 
copyhold,  and  leasehold  estates  and  funded  property  and  all  other 
real  and  personal  estate  and  effects,  whatsoever  and  wheresoever, 
of  which  I  may  be  seised  or  possessed  at  the  time  of  my  death 
and  not  hereinbefore  bequeathed,  to  hold  the  same  unto  and  to 
the  use  of  the  said  Elizabeth  Lake  and  John  0'  Hara,  their  heirs, 
executors,  administrators,  and  assigns,  according  to  the  several  na- 
tures and  tenures  thereof,  upon  trust  to  be  possessed  of  such  parts 
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thereof  as  shall  consist  of  ready  money,  upon  the  trusts  hereinafter 
mentioned,  and  to  collect  and  get  in  such  parts  thereof  as  may 
consist  of  money  owing  to  me  at  the  time  of  my  decease :  and  as 
to  the  rest  and  residue  of  my  said  freehold,  copyhold,  and  lease- 
hold and  other  real  and  personal  estate  and  effects  other  than 
moneys  invested  in  the  public  stocks  or  Ainds  or  other  govern- 
ment securities  of  Great  Britain  of  which  I  may  be  possessed  at 
my  decease,  upon  trust  that  the  said  Elizabeth  Lake  and  John 
0*  Hara  or  the  survivor  of  them,  her  or  his  heirs,  executors,  or 
administrators,  or  their  or  her  or  his  assigns,  do  and  shall  execute 
all  such  conveyances  and  assurances  and  do  or  cause  to  be  done 
all  such  acts  and  things  as  nmy  be  necessary  or  expedient  for 
the  purpose  of  giving  full  and  complete  effect  in  all  things  to 
the  trusts  in  the  said  indenture  expressed  or  declared  and 
*  to  the  other  provisions  thereby  made,  ahd  subject  thereto  *  641 
upon  trust  that  the  said  Elizabeth  Lake  and  John  0'  Hara 
or  the  survivor  of  them,  her  or. his  heirs,  executors,  or  adminis- 
trators, and  their,  her,  or  his  assigns  do  and  shall  of  their,  her,  or 
his  own  proper  authority  as  soon  as  conveniently  may  be,  never- 
theless without  prejudice  to  the  provisions  hereinafter  contained, 
sell  and  dispose  of  the  same  residue  of  the  said  freehold,  copyhold, 
and  leasehold  and  other  real  and  personal  estate  and  effects,  either 
by  public  sale  or  private  contract,  to  any  person  or  persons  whom- 
soever, and  either  at  one  time  or  at  different  times,  and  either 
together  or  in  parcels,  and  under  such  conditions  of  sale  and  alto- 
gether in  such  manner  as  they,  he,  or  she  may  be  advised  or  deem 
to  be  proper,  with  power  from  time  to  time  at  their,  her,  or  his 
discretion  to  postpone  every  such  sale  by  public  auction  after  the 
same  shall  have  been  advertised  or  to  buy  in  the  premises  at  any 
such  sale  or  to  rescind,  modify,  or  to  vary  any  contract  for  sale 
of  the  same  and  afterwards  from  time  to  time  of  their,  her,  or  his  like 
authority  to  resell  the  same  as  if  the  same  had  not  been  offered 
for  sale,  so  that  the  same  may  be  sold  for  the  best  prices  in  money 
that  can  be  reasonably  obtained  for  the  same,  and  out  of  the  money 
arising  from  any  such  sale  in  the  first  place  to  retain  all  such  costs 
and  expenses  as  my  said  trustees  or  trustee  for  the  time  being 
shall  expend  or  be  put  unto  in  making  such  sale  or  sales  aforesaid 
or  in  postponing  or  rescinding  any  sale  or  sales  or  otherwise  in 
the  execution  of  the  trusts  created  by  this  my  will,  and  do 
and  shall  stand  possessed  of  the  residue  of  the  money  to  arise 
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from  such  sale  or  sales  and  also  of  my  readj  mone j  and  of  the 
money  so  to  be  collected  and  gotten  in  as  aforesaid,  upon  trust  in 
the  first  place  to  pay  thereout  all  my  just  debts  and  foneral  and 
testamentary  expenses  and  the  said  legacy  of  8002.  and  all 
*  642  *  pecuniary  legacies  which  I  may  give  by  any  codicil  or  cod- 
icils to  this  my  will,  and  as  to  the  residue  of  the  same  mon- 
eys, upon  trust  to  invest  the  same  at  interest  in  their,  her,  or  his 
names  or  name  in  the  public  stocks  or  fimds  or  other  government 
securities  of  Great  Britain  or  on  real  securities  in  England  or 
Wales,  but  not  in  Ireland,  and  to  stand  possessed  thereof  and  of 
all  stocks  or  funds  or  other  government  securities  of  Great  Britain 
of  which  I  may  be  possessed  at  my  decease,  upon  the  trusts  follow- 
ing, that  is  to  say,  upon  trust  for  such  of  them,  the  said  G.  W. 
Lake,  G.  A.  F.  Lake,  A.  F.  Lake,  and  W.  A.  Lake,  as  shall  attain 
the  age  of  twenty-five  ^ears,  as  joint  tenants,  and  not  as  tenants 
in  common,  and  if  only  one  of  them  shall  attain  that  age,  then  for 
such  only  one : "  and  the  will  contained  the  usual  powers  as  to 
maintenance  and  advancement ;  and  the  testator  declared  that  it 
should  not  be  incumbent  on  his  trustees  or  trustee  to  sell  any  part 
of  his  freehold,  copyhold,  and  leasehold  or  other  real  or  personal 
estate  except  at  such  time  or  times  as  they  in  their  absolute  discre- 
tion should  think  fit ;  and  he  empowered  his  said  trustees  to  de- 
mise or  lease  his  freehold,  copyhold,  or  leasehold  estates  for  any 
term  not  exceeding  twenty-one  years  in  possession,  upon  the  terms 
and  conditions  therein  expressed ;  and  the  testator  appointed  the 
said  Elizabeth  Lake  during  her  life,  and  after  her  decease  the  said 
John  0'  Hara  or  other  the  trustees  or  trustee  for  the  time  being  of 
his  will,  guardian  and  guardians  of  the  said  G.  W.  Lake,  G.  A.  F. 
Lake,  A.  F.  Lake,  and  W.  A.  Lake. 

And  the  Master  found  that  the  said  Warwick  Viscount  Lake 

made  two  codicils  to  his  said  will,  bearing  date  respectively  the 

24th  day  of  June,  1848,  one  of  which  was  in  the  words  and  figures. 

following;  that  is  to  say,  "I  bequeath  to  each  of  my 

*543    daughters  Isabella  and  Elizabeth  *Lake  now  in  Scotland 

2000Z.  and  — ; "  and  the  other  was  in  the  words  and  figures 

following ;  that  is  to  say,  "  I  request  to  be  paid  the  sum  of  100/,  per 

annum,  in  half  yearly  payments,  for  the  term  of  her  natural  life." 

And  the  Master  found  that  the  said  will  and  codicils  respectively 

were  severally  and  respectively  executed  by  the  testator,  and  such 

execution  thereof  respectively  attested  in  the  manner  prescribed 
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by  the  statate  for  the  ameudment  of  the  laws  with  respect  to  wills ; 
and  that  the  said  Warwick  Yiscoimt  Lake  died  on  or  about  the 
24th  June,  1848,  without  having  in  any  manner  altered  his  will 
saye  by  the  said  codicils,  and  without  having  altered  or  revoked 
either  of  tde  said  codicils,  and  without  having  executed  any  revo- 
cation or  new  appointment  except  as  hereinbefore  appears ;  and 
that  the  said  Warwick  Viscount  Lake  was  not  at  the  time  of  hi^ 
death  seised  or  possessed  of  any  freehold  or  copyhold  estate  other 
than  and  except  the  freehold  estate  mentioned  and  comprised  in 
the  said  indenture  bearing  date  the  10th  August,  1841,  and  was 
not  at  the  time  of  his  decease  possessed  of  any  leasehold  estate 
except  a  leasehold  messuage  at  Kensington  in  the  county  of  Mid- 
dlesex, held  under  an  indenture  of  lease  bearing  date  the  1st  July,  ^ 
1815,  for  the  residue  of  a  term  of  ninety-nine  years  computed  from  * 
the  25th  March,  1815. 

Upon  consideration  of  all  the  matters  hereinbefore  set  forth,  the 
Master  found  that  the  Right  Honourable  Warwick  Viscount  Lake 
did  make  an  appointment  of  the  estate  and  premises  mentioned  in 
the  first  and  second  schedules  to  the  indenture  of  the  10th  August, 
1841,  by  the  indentures  of  the  18th  July,  1842,  and  the  Ist  July, 
1844 ;  and  that  the  said  Warwick  Viscount  Lake  did  not 
make  any  other  appointment  of  the  estate  *  and  premises  *  544 
mentioned  in  the  first  and  second  schedules  to  the  indent- 
ure of  the  10th  August,  1841. 

To  this  report  the  defendant  James  Currie,  on  the  Slst  March, 
1851,  filed  an  exception  in  respect  of  the  finding  of  the  Master 
hereinbefore  set  forth,  for  that  the  Master  ought  not  so  to  have 
stated  or  to  have  found,  for  that  it  appeared  by  the  evidence  before 
the  Master,  and  the  Master  ought  to  have  found  that  the  said  War- 
wick Viscount  Lake  did  in  and  by  his  said  last  will  and  testament 
in  writing  bearing  date  the  5th  August,  1843,  duly  appoint  the 
Qstates  and  premises  mentioned  in  the  first  and  second  schedules 
to  the  said  indenture  to  Elizabeth  Lake  of  Cambridge  Street 
Edgware  Road,  gentlewoman,  and  her  brother  John  O'Hara,  to 
hold  the  same  unto  and  to  the  use  of  the  said  Elizabeth  Lake  and 
John  O'Hara,  their  executors,  administrators,  and  assigns,  upon 
the  trusts  in  the  said  will  mentioned  and  contained  of  and  con- 
cerning the  same ;  and  in  particular  the  Master  ought  to  have 
found  that,  by  force  of  the  said  will  or  appointment,  the  legacy  of 
300?.  thereby  given  and  all  pecuniary  legacies  which  the  testator 
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Viscount  Lake  might  thereafter  give  by  any  codicil  or  codicils  to 
his  will,  became  chargeable  and  raisable  upon,  from,  and  out  of 
the  real  estates  comprised  in  the  said  first  and  second  schedules 
to  the  said  indenture ;  and  that  by  the  operation  of  the  will  or 
appointment  and  of  the  codicil  of  the  24th  June,  184S,  the  lega- 
cies of  20002.  by  such  codicil  bequeathed  to  each  of  his  daughters, 
the  Honourable  Isabella  Lake  and  the  Honourable  Elizabeth  Lake, 
became  and  were  chargeable  and  raisable  upon,  from,  and  out  of 
the  said  last  mentioned  real  estates ;  and  that  to  that  extent  the 
will  and  codicil  or  the  codicil  operated  as  an  appointment  of  the 

said  estates. 
*  545       *  This  exception  came  on  before  the  Master  of  the  Rolls 

on  the  12th  April,  1852,  and  on  the  24th  April,  1852,  his 
Honor  oyerruled  the  same ;  and  from  this  decision  the  defendant 
James  Gurrie  now  appealed. 

Mr.  RoU,  with  whom  was  Mr.  CampbeU,  for  the  appeal.  —  After 
stating  the  question  as  being  whether  the  two  legacies  bequeathed 
by  the  codicil  were  not  by  the  will  of  Viscount  Lake  charged  on 
the  real  estate  mentioned  in  the  first  and  second  schedules  of  the 
indenture  of  the  10th  August,  1841,  the  testator  having  an  express 
power  to  create  such  a  charge,  though  not  referring  to  it;  and 
observing  that  the  case  required  the  citation  of  no  authorities,  he 
contended  that  it  was  reasonably  clear  that  the  testator  knew  of 
the  power ;  that  the  general  confirmation  of  the  settlement  was  no 
proof  that  he  did  not  mean  to  exercise  the  power,  and  that  either 
under  the  old  or  the  amended  law  with  respect  to  wills  the  dispo- 
sition in  question  was  a  good  execution  of  it ;  and  that  the  general 
frame  and  plan  of  the  will  was  consistent  with  the  constiniction 
put  on  it  by  the  appellant.  He  distinguished  the  present  from 
the  case  of  Cole  v.  Scott,  (a)  to  which  reference  had  been  made  as 
an  authority  by  the  Master  of  the  Rolls. 

Sir  W.  Page  Wood,  with  whom  was  Mr.  Chapman  Barber^ 
supported  the  decision  appealed  from.  —  The  present  question, 
whether  considered  with  reference  to  the  old  or  new  law,  is  one 
of  intention.  Under  the  old  law,  if  a  man  in  terms  gave  all  his 
estate,  and  he  had  no  real  estate  except  under  a  power,  this  was 
held  to  be  an  exercise  of  the  power  because  it  must  necessarily 

(a)  1  Mac.  &  6.  518. 
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have  been  so  meant,  but  such  an  expression  of  intention 
•was  capable  of  being  rebutted,  and  would  have  been  re-  *646 
butted,  if  in  the  same  will  the  testator  had  confirmed,  as  in 
the  present  case,  trusts  which  the  supposed  exercise  of  the  power 
would  displace.  It  was  to  be  observed  that  Viscount  Lake  had 
property  on  which  the  will  would  operate  without  reference  to  the 
power,  namely,  the  ultimate  reversion  of  the  Aston  Clinton  estate. 
The  testator  was  not  exact  in  speaking  of  his  property,  for  he 
mentions  copyhold  estate,  whereas  it  is  found  by  the  Master  that 
in  fact  he  had  no  copyhold :  no  argument  can,  therefore,  be  drawn 
in  favour  of  intention  from  the  fact  of  his  disposing  of  freehold 
estate,  as  to  which  he  may  have  made  a  similar  error  without  in 
the  least  meaning  to  refer  to  the  property  subject  to  the  power. 

[The  Lord  Chancellor  observed  that  the  testator  was  justified 
in  speaking  of  copyholds,  because  in  the  settlement  part  of  the 
lands  in  question  were  so  designated,  although  in  reality  they  were 
freehold.] 

Under  the  old  law  no  general  bequest  of  personalty  was  a  good 
exercise  of  a  power,  Jones  v.  Tucker^  (a)  because  the  testator 
might  have  other  property  at  his  death  on  which  the  bequest  would 
operate,  without  resort  being  had  to  what  was  subject  to  the 
power ;  and  under  the  new  law,  where  the  will  takes  eflfect  from 
the  death,  the  same  reasoning  would  apply  as  to  real  estate.  [He 
referred  to  Attorney- General  v.  Vigor,  (b^  Holmes  y.  Coghill,(jc) 
Jones  V.  Curry,  (dy\ 

Mr.  Holt  replied.  —  He  contended  that  the  rule  under  the  old 
law  was  in  favour  of  the  appellant,  and  that  the  new  law 
clearly  *  threw  on  the  respondents  the  onus  of  proof  that  *  547 
the  testator  did  not  intend  to  exercise  the  power ;  that  the 
testator  must  be  taken  to  have  known  that  he  had  a  power  of 
some  kind  or  other  over  the  property ;  and  that  looking  at  the 
nature  of  the  reversion  in  the  Aston  Clinton  estate,  it  was  impos- 
sible to  suppose  that  he  contemplated  dealing  with  that  by  the 
disposition  in  question. 

The  Lord  Chancellor.  —  The  question  which  arises  on  this  ap- 

(a)  2  Mer.  538.  (c)   12  Ves.  206. 

(6)  8  Ves.  256.  {d)  1  Swanst.  66. 
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peal  is,  whether  the  will  and  codicil  of  the  late  Lord  Lake  operate  or 
not  as  an  execution  of  the  power  reserved  by  the  settlement  of  the 
10th  August,  1841.'  Before  referring  to  the  facts  of  this  particalar 
case,  I  will  state  generally  what  I  consider  the  law  to  be  as  appli- 
cable to  cases  of  this  kind,  where,  if  there  is  an  appointment  at 
all,  it  is  an  appointment  without  express  reference  to  the  power. 
It  is  clearly  settled  that  a  general  devise  or  bequest  will  not, 
independently  of  the  late  statute,  operate  as  an  execution  of  a 
power ;  but  it  is  also  settled  that  where  a  testator  disposes  of  real 
estate,  not  having  any  other  than  what  is  subject  to  the  power,  he 
is  in  such  case  to  be  taken  as  dealing  with  that  estate,  and  that  as  to 
both  realty  and  personalty,  if  the  Court  is  satisfied  by  the  manner 
in  which  the  particular  property  is  referred  to  that  the  testator 
intended  to  deal  with  that  property,  the  disposition  will  be  a  valid 
execution  of  the  power.  The  cases  have  gone  upon  very  fine  dis- 
tinctions, but  the  general  rule  is  clear. 

It  is  said,  however,  that  the  late  statute,  which  makes  a  general 
disposition  operate  as  an  execution  of  a  power  and  makes  also  the 
will  take  effect  as  from  the  death  of  the 'testator,  has  altered  the  law 
in  this  respect.    It  is  argued  that  as  before  the  statute  a  general 
bequest  of  personalty  could  not  operate  as  an  executiqu  of 
*  648   a  power,  *  because  it  would  not  be  any  expression  of  inten- 
tion on  the  part  of  a  testator  who,  although  at  the  date  of 
his  will  he  might  have  no  other  property  than  that  affected  by  the 
power,  would  yet  know  that  the  bequest  would  operate  on  what- 
ever he  might  have  at  his  death,  so  now,  since  real  estate  held  by 
the  testator  at  his  death  will  pass  by  his  will,  the  same  rule  most 
apply  generally,  and  a  disposition  of  realty  will  not  operate  as  an 
execution  of  a  power  even  where  the  testator  has  no  other  at  the 
date  of  his  will,  because  he  may  at  his  death  have  property  which 
will  be  aCFected  by  the  devise.     The  statute,  however,  so  far  from 
operating  in  this  way,  gives  greater  extent  to  the  intention  of 
testators,  and  provides  as  to  general  powers  of  appointment  that 
they  shall  be  deemed  well  executed  by  a  devise,  unless  a  contrary 
intention  appears  by  the  will.    The  intention  was  to  extend  and 
not  to  narrow  the  operation  of  devises,  and  therefore  to  hold  that 
cases  which  before  the  statute  would  have  been  an  execution  are 
not  so  now  would  be  contrary  to  the  whole  scope  of  the  Act ;  and  if 
the  new  law  is  to  operate  at  all  it  must  be  in  favour  of  the  appoint- 
ment.   It  is  now  absolutely  necessary  to  show  a  contrary  intention 
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to  exclude  the  execution  of  the  power,  while  under  the  old  law  it 
was  needful  to  show  the  intention  to  exercise  the  power ;  the  case 
is  therefore  stronger  in  favour  of  the  appointees  under  the  new 
tiian  under  the  old  law. 

Bearing  this  state  of  the  law  in  mind,  the  facts  of  the  present 
case  are  these :  Lord  Lake  having  two  estates,  the  Aston  Clinton 
and  another  estate,  executed  the  settlement  of  the  10th  August, 
1841,  by  which  he  conveyed  the  former  to  himself  for  life,  with 
remainder  to  his  son  in  fee,  with  an  ultimate  reversion  to  himself 
in  fee :  this  was  an  estate  therefore  which  the  settlor  would 
not  calculate  on  falling  in,  and  there  is  *  no  power  of  ap-  *  S49 
pointment.  Then  the  other  estate  was  settled  in  trust,  first 
for  himself  for  life,  then  as  he  should  appoint,  and  in  default  of 
appointment  to  sell  out  and  out,  and  to  pay  the  money  arising 
from  the  sale  to  his  daughters  equally,  with  an  ultimate  trust  for 
himself  in  certain  events  specified.  Thus  the  Aston  Clinton 
estate  was  settled  absolutely,  but  the  othei:  estate  was  left  so  that 
it  would  not  go  to  the  daughters  unless  the  settlor  abstained  from 
deahng  with  it.  In  this  view  of  the  case,  and  bearing  in  mind  the 
diflference  of  these  two  settlements,  there  is  little  difficulty  in 
ascertaining  what  the  testator  meant  to  do  by  his  will.  What 
would  he  be  likely  to  do  ?  Dealing  with  the  whole  of  his  prop- 
erty and  wishing  to  provide  for  his  children,  knowing  also  that 
the  Aston  Clinton  estate  would  go  to  his  son,  he  simply  con- 
firmed that  disposition.  As  to  the  other  estate  he  knew  also  that 
he  had  a  power  of  disposition,  for  it  must  be  borne  in  mind  that 
he  refers  by  his  will  to  the  settlement,  and  it  is  clear  that  by  so 
doing  he  must  be  taken  as  knowing  if  not  the  exact  terms  yet  at 
least  the  general  effect  of  that  settlement,  and  to  have  known  also 
that  the  Aston  Clinton  estate  was  so  settled  that  he  could  not  dis^ 
turb  it,  while  over  the  other  estate  he  had  a  power  of  appointment. 

[His  Lordship  here  referred  to  the  will,  and  to  the  recital  and 
confirmation  of  the  settlement,  remarking  that  the  meaning  of  the 
confirmation  must  be  that  the  testator  intended  in  no  respect  by 
his  will  to  disturb  the  provisions  of  the  settlement,  and  that  the 
Court  would  be  warranted  in  confining  the  confirmation  to  that- 
part  of  the  property  which  was  settled  absolutely. 

His  Lordship  then  read  the  next  recital  in  the  will,  namely, 
that  the  testator  was  seised  and  possessed  of  considerable  free- 
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*  550  hold,  copyhold,  and  leasehold  estate  and  of  *  other  real  and 
personal  estate  and  effects  and  might  become  seised  and 
possessed  of  more ;  and  after  repeating  the  remark  made  in  the 
course  of  the  argument  in  reference  to  the  use  of  the  term  "  copy- 
holds/' observed  that  the  testator,  having  then  no  other  real  estate 
but  what  was  in  the  settlement,  clearly  distinguished  between  other 
estates  he  then  had  and  other  estates  he  might  subsequently 
acquire,  and  that  he  was  perfectly  correct  in  saying  that  he  then 
had  other  estates,  if  the  confirmation  of  the  provisions  of  the 
settlement  was  limited  to  the  disposition  of  the  Aston  Clinton 
estate.     His  Lordship  then  said :  —  ] 

K  I  find  estates  A.  and  B.  settled  as  in  this  case,  and  if  a 
testator  has  power  to  disturb  the  settlement  only  as  to  B.,  and  I 
find  him  by  will  confirming  the  settlement  and  then  devising  the 
estates,  what  must  be  the  effect  to  be  given  under  such  circum- 
stances to  the  disposition :  it  must  be  to  make  the  confirmation 
apply  to  the  estate  the  settlement  of  which  could  not  be  disturbed, 
and  to  give  effect  to  the  devise  as  to  that  estate  of  which  the 
testator  had  power  to  dispose.  In  this  way  effect  may  be  here 
given  to  every  word  in  the  will,  and  1  construe  the  will  and  codicil 
just  as  if  strangers  only  were  the  subjects  of  them. 

[His  Lordship  after  commenting  on  other  parts  of  the  will,  and 
showing  that  they  were  entirely  consistent  with  the  view  of  tiie 
case  above  taken,  added :]  With  all  respect  for  the  learned  Judge 
from  whom  this  is  an  appeal,  I  entertain  no  doubt  upon  the  case. 
I  think  the  exception  should  have  been  allowed,  and  that  there  must 
be  a  decree  that  the  will  and  codicil  were  a  valid  execution  of  the 
power  of  appointment  over  the  estates  in  the  trustees.  The  Lords 
Justices  concur  in  the  judgment  I  have  given.  The  costs  will 
come  out  of  the  estate. 


•551  ♦SHEFFIELD   v.  THE  EARL  OF  COVENTRY. 

1S52.    December  15.    Before  the  Lord  Chancellor  Lord  St.  Leonards  and 

the  Lords  Justices. 

A  testator  by  his  will  directed  his  trustees  to  purchase  a  sum  of  bank  amiuities, 
upon  trust  to  pay  the  dividends  to  his  son  John  for  life  with  a  proviso  against 
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alienation,  and  he  then  proTided  that  in  case  his  said  son  should  marry  with 
the  consent  of  his  trustees,  the  annuities  should,  subject  to  the  life  interest  of 
his  son,  be  settled  for  the  benefit  of  any  woman  with  whom  his  son  should 
intermarry,  and  the  issue  of  such  marriage  in  such  manner  as  should  be 
agreed  upon  with  the  concurrence  of  his  trustees,  and  subject  to  the  trusts  to 
be  declared  in  any  settlement  to  be  made  on  the  marriage  of  his  son,  or  in 
case  none  should  be  declared,  then  the  annuities  should  go  as  his  son  should 
by  will  appoint,  and  the  testator  also  provided  that  in  case  his  son  should  die 
unmarried  or  having  been  married  without  leaving  issue,  and  without  having 
exercised  the  power  of  appointment  thereby  given  to  him,  then  a  moiety  of 
the  annuities  should  go  to  persons  named  in  the  will :  the  son  died  without 
ever  having  been  married,  and  having  by  his  will  appointed  a  portion  of  the 
annuities  to  two  of  his  brothers :  Hdd,  sustaining  this  appointment,  that  in 
the  events  which  had  happened  the  son  had  a  power  of  appointment  over  the 
annuities.   * 

This  was  an  appeal  by  the  Honourable  Thomas  Henry  Coventry 
and  the  Honourable  William  James  Coventry,  two  of  the  defendants 
in  the  suit  which  was  instituted  for  the  administration  of  the 
estate  of  George  Earl  of  Coventry  who  died  on  the  26th  March, 
1831,  from  an  order  of  the  Master  of  the  Bolls,  dated  the  2d 
August,  1852,  made  on  a  petition  presented  in  the  cause  by  the 
plaintiffs  and  the  present  appellants.  The  following  are  the 
circumstances  under  which  the  question  now  brought  on  for  de- 
cision arose. 

George  Earl  of  Coventry  made  his  will,  bearing  date  the  8th  July, 

1818,  whereby,  after  reciting  among  other  things  the  reason  for 

• 

making  his  son  John's  portion  larger  than  that  of  the  other  younger 
children,  he  gave  and  bequeathed  the  general  residue  of  his 
personal  estate  and  effects  to  the  plaintiffs.  Sir  Robert  Sheffield 
and  Henry  Pitches  Boyce,  their  executors,  administrators,  and 
assigns,  upon  trust  to  appropriate  so  much  thereof  as  should  be 
requisite  for  that  purpose  in  the  purchase  of  20,000?,  41,  per  cent 
bank  annuities,  in  trust  for  his  daughters  Lady  Barbara  Coventry 
and  Lady  Sophia  Gresley  respectively  and  their  respective 
issue  in  manner  therein  mentioned;  *and  upon  •further  *  552 
trust,  after  the  application  of  part  thereof  as  thereinbefore 
directed,  to  appropriate  and  set  apart  so  much  thereof  as  would 
be  sufficient  to  purchase  the  further  sum  of  20,000Z.  4/.  per  cent 
bank  annuities,  and  stand  and  be  possessed  of  and  interested  in 
the  same  bank  annuities  when  so  purchased  as  aforesaid,  and 
receiye  the  dividends,  interest,  and  annual  produce  thereof,  and 
paj,  apply,  and  dispose  of  the  same  during  the  life  of  his  son 
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John  Coyentrj  to  such  person  or  persons,  and  for  such  intents  and 
purposes,  and  in  such  manner  as  his  said  son  should  from  time  to 
time  by  any  draft,  note,  order,  or  writing  signed  by  him,  but  not 
by  way  of  anticipation,  direct  and  appoint,  and  in  default  of  or 
subject  to  any  such  direction  or  appointment,  pay  such  interest, 
dividends,  and  annual  produce  into  the  proper  hands  of  his  said 
son  for  his  sole  use  and  benefit  during  his  lifetime,  subject  to  the 
proviso    next  thereinafter  contained   (being  a   proviso    against 
alienation  of  the  provisions  thereby  intended  to  be  made  for  his 
said  son  or  any  part  thereof).     And  the  testator  iiirther  declared 
his  will  as  follows:    ^'Provided  also  and  my  will  is  that  in  case 
my  said  son  shall  at  any  time  hereafter  marry  with  the  consent  of 
my  said  trustees  or  the  trustee  for  the  time  being  of  ihis  my  will, 
then  I  direct  that  the  said  last-mentioned  sum  of  20,000Z.  4/.  per 
cent  bank  annuities,  subject  nevertheless  to  the  life* interest  of  my 
said  son  of  and  in  the  dividends,  interest,  and  yearly  proceeds 
thereof,  shall  be  settled  for  the  benefit  of  any  woman  with  whom 
my  said  son  shall  or  may  intermarry  and  the  issue  of  such  mar- 
riage in  such  manner  as  shall  be  agreed  upon  with  the  concurrence 
of  my  said  trustees  or  trustee  for  the  time  being,  and  subject  to 
the  trusts  to  be  declared  of  and  concerning  the  said  bank  annuities' 
in  any  settlement  to  be  made  on  the  marriage  of  my  said  sou,  or 
in  case  none  shall  be  declared,  then  I  direct  that  the  same 
*  558    bank  *  annuities  shall  go  unto  such  person  or  persons,  for 
such  uses,  estates,  and  interest,  and  in  such  manner  in  all 
respects  as  my  said  son  shall  by  his  last  will  and  testament,  or  any 
codicil  or  codicils  thereto  to  be  signed  and  published  by  him  in 
the  presence  of  and  attested  by  two  witnesses,  direct  or  appoint 
and  be  paid,  assigned,  or  transferred  accordingly;  provided  also 
and  my  will  is  that  in  case  my  said  son  shall  die  unmarried,  or 
having  been  married  without  leaving  issue,  and  witliout  having 
exercised  the  power  of  appointment,  I  have  hereby  given  to  him, 
then  I  direct  that  the  trustees  or  trustee  for  the  time  being  of  this 
my  will  do  and  shall  stand  possessed  of  and  interested  in  the  sum 
of  10,000{.  42.  per  cent   bank  annuities,  part  of  the  said  sum  of 
20,000Z.  like  annuities,  in  trust  for  all  my  children  now  bom  or 
hereafter  to  be  born,  other  than  and  except  my  son  Lord  Deer- 
hurst,  who  shall  be  living  at  the  time  of  the  decease  of  my  said  son 
John,  and  the  issue  of  any  of  my  children  who  shall  happen  to 
die  in  his  lifetime  leaving  issue,  to  be  divided  between  or  amongst 
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them  in  equal  proportions,  share  and  sbare  alike  if  more  than  one, 
save  only  and  except  that  the  issue  of  any  deceased  child  shall 
take  between  them  such  part  or  share  thereof  only  as  his,  her,  or 
their  father  or  mother,  if  living,  would  have  taken"  —  with  a 
declaration  as  to  the  time  of  vesting  of  the  shares  in  such  chil- 
dren, sons  and  daughters  respectively.  And  as  to,  for,  and  con- 
cerning the  surplus  of  the  residue  of  his  said  personal  estate, 
after  making  such  appropriations  thereout  as  were  thereinbefore 
directed,  the  said  testator  directed  that  the  trustees  or  trustee  for 
the  time  being  of  his  will  should  stand  and  be  possessed  of  and 
interested  in  the  same,  upon  trust  that  they  or  the  survivor  of 
them,  his  executors,  administrators,  or  assigns,  did  and  should 
appropriate  and  set  apart  so  much  of  such  lastrmentioned  surplus 
as  would  be  sufficient  to  create  a  ftind  for  the  payment  of 
certain  annuities  thereinbefore  *  given  to  his  wife.  Lady  *  654 
Coventry,  and  his  sister.  Lady  Ann  M&rgaret  Wright  (one 
of  these  annuities  lapsed  by  the  death  of  the  annuitant  in  the 
testator's  lifetime,  and  the  other  had  since  determined):  and 
after  making  the  several  appropriations  aforesaid,  upon  Airther 
trust  that  his  said  trustees  or  the  survivor  of  them,  his  executors, 
administrators,  or  assigns,  should  stand  possessed  of  and  interested 
in  such  surplus,  and  also  from  and  after  the  decease  of  both  or 
either  of  the  said  annuitants  of  and  in  the  fund  so  to  be  appro- 
priated to  answer  and  satisfy  the  same,  in  trust  for  his  children, 
except  his  son  Lord  Deerhurst  and  his  said  son  John,  and  the 
issue  of  such  children  in  such  shares  and*  proportions,  and  to  vest 
and  become  transmissible  at  such  ages  or  times,  and  to  be  subject 
to  such  benefit  of  accruer  and  survivorship,  as  he  had  thereinbefore 
directed  with  respect  to  the  share  or  shares  of  such  children  and 
their  issue  of  and  in  the  said  simi  of  10,0002.  4/.  per  cent  bank 
annuities  thereinbefore  directed  to  be  transferred  to  them  from 
and  after  the  decease  of  his  said  son  John. 

After  the  death  of  the  testator  and  the  institution  of  the  present 
suit,  the  sum  of  20,0002.  41.  per  cent  annuities  was  purchased  and 
carried  over  in  trust  in  the  cause,  to  an  account  entitled  "  The 
Account  of  the  Honourable  John  Coventry,"  and  the  interest  and 
dividends  of  this  fund,  subsequently  converted  by  Act  of  Parlisr 
ment  first  into  annuities  of  82. 10«.  per  cent  and  afterwards  into 
SL  55.  per  cent  reduced  annuities,  were  paid  to  John  Coventry 
down  to  the  time  of  his  death. 
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John  Coventry  died  on  the  24th  May,  1852,  without  ever  having 

been  married,  but  having  made  his  will,  dated  the  28th  October, 

'  1844,  whereby,  after  reciting  that  he  was  entitled  under  the 

♦  555  will  of  his  late  father  to  the  sum  *  of  20,000?.  ZL  10s,  per 

cents,  with  a  power  of  disposing  of  the  same  by  will,  but 
subject  to  a  proviso  that  in  case  of  his  dying  unmarried,  10,0002. 
part  thereof  should  be  paid  to  his  brothers  and  sisters  equally,  he 
gave  and  appointed  the  sum  of  4000!.,  part  of  that  portion  of  the 
said  stock  over  which  he  had  power,  to  his  brother  the  Honourable 
William  James  Coventry  for  his  own  use  and  benefit,  without 
prejudice  to  his  interest  in  the  remaining  portion  of  the  said 
stock ;  and  he  gave  and  appointed  all  the  residue  and  remainder 
of  the  said  portion  of  stock  unto  his  brother  Thomas  Henry 
Coventry  for  his  own.  use  and  benefit. 

The  petition  on  which  the  order  now  appealed  from  was  made 
was  then  presented,  praying  for  the  transfer  to  the  present  appel- 
lants of  the  portions  of  the  20,000/.  bank  81.  5s,  per  cent  aimuities 
appointed  to  them  by  the  will  of  John  Coventry.  This  petition 
came  on  to  be  heard  before  the  Master  of  the  Rolls  on  the  2d 
August,  1852,  when  his  Honor  refused  to  direct  the  transfer 
prayed,  and  made  an  order,  declaring  that,  in  the  events  that  had 
happened,  John  Coventry  had  no  power  of  appointment  under  the 
testator's  will  over  any  part  of  the  20,0002.  82.  5^.  per  cent  annui- 
ties. The  object  of  the  present  appeal  was  to  obtain  the  reversal 
of  this  declaration. 

Mr,  Rolt^  Mr,  Elmshy^  and  Mr.  Leigh  PemberUm^  for  the  appeal. 
—  They  submitted  that  John  Coventry  had  the  power  which  he 
had  exercised  in  favour  of  the  appellants,  the  very  event  provided 
for  by  his  father's  will  having  happened ;  namely,  no  trust  of  the 
fund  being  declared ;  that  the  proviso  as  to  marriage  with  consent 
and  trusts  to  be  declared  in  that  case  was  not  the  only  matter  re- 
ferred to  by  the  words,  "  or  in  case  none  shall  be  declared," 

*  556    *  but  that  the  event  of  dying  unmarried  was  also  reached 

by  them ;  and  on  the  Lord  Justice  EInioht  Bbuce  referring 
to  the  case  of  Brown  v.  Higgs  (a)  as  being  very  similar  to  the 
present,  they  pointed  out  that  in  that  instance  there  was  a  power 
only,  whereas  here  it  was  a  direct  trust. 

(a)  8  Yes.  561,  570. 
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Mr.  Bethell  and  Mr.  W,  M.  JameSy  for  one  of  the  residuary  lega- 
tees of  the  testator,  and  in  support  of  the  decision  of  the  Master 
of  the  Rolls.  —  They  contended  that  the  power  of  appointment 
was  intended  to  be  given  only  in  the  event  of  John  Coventry  mar- 
rying with  consent  of  the  trustees,  and  no  trusts  being  in  that 
particular  case  declared ;  and  that  to  say  that  it  was  to  apply  to 
the  case  of  no  trusts  being  declared  generally,  was  inconsistent 
with  the  clause  giving  10,000/.  to  the  testator's  other  children  in 
the  event  of  John  Coventry  dying  unmarried.  In  answer  to  a 
question  put  by  the  Lord  Justice  Lord  Cbanworth  as  to  what 
would  have  been  the  effect  of  the  son  marrying  without  the  con- 
sent of  the  trustees,  they  submitted  that  then  the  son  would  not 
have  had  any  power  to  appoint. 

Mr.  Follett  and  Mr.  Osborne  appeared  for  other  parties  in  the 
same  interest,  and  supported  the  order  appealed  from. 

Mr.  Holt  replied. 

The  Lord  Chancellor.  —  In  this  case  it  seems  very  clear  that 
the  testator  intended  as  regards  the  20,000/.  to  make  it  a  portion 
for  his  younger  son  John,  with  certain  checks  in  consequence 
*  as  one  may  suppose  of  want  of  providence  in  that  person ;  *  657 
for,  although  he  gives  him  a  life  interest,  he  carefully  pro- 
vides that  he  shall  not  have  a  power  to  anticipate.  With  the 
same  view,  and  there  being  no  absolute  gift  of  the  property  after 
the  death  of  John,  he  makes  the  following  provision  in  case  he 
marries  with  consent :  '^  Provided  also  and  my  will  is  that  in 
case  my  said  son  shall  at  any  time  hereafter  marry  with  the  con- 
sent of  my  said  trustees  or  the  trustee  for  the  time  being  of  this 
my  will,  then  I  direct  that  the  said  last>-mentioned  sum  of  20,000/. 
41.  per  cent  bank  annuities,  subject  nevertheless  to  the  life  interest 
of  my  said  son  of  and  in  the  dividends,  interest,  and  yearly  pro- 
ceeds thereof,  shall  be  settled  for  the  benefit  of  any  woman  with 
whom  my  said  son  shall  or  may  intermarry  and  the  issue  of  such 
marriage  in  such  manner  as  shall  be  agreed  upon  with  the  concur- 
rence of  my  said  trustees  or  trustee  for  the  time  being,''  —  stop- 
ping at  these  words,  there  is  nothing  further  provided  for  than  a 
marriage  with  consent,  and  a  direction  that  the  property  shall  then 
be  settled  in  such  manner  as  might  be  agreed  on  with  the  concur- 
rence of  the  trustees.    Then  comes  a  sentence  which  I  think  may 
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be  read  in  a  great  measure  as  an  independent  sentence,  —  ^^  And 
subject  to  the  trusts  to  be  declared  of  and  concerning  the  said 
bank  annuities  in  any  settlement  to  be  made  on  the  marriage  of 
my  said  son,  or  in  case  none  shall  be  declared,  then  I  direct  that 
the  same  bank  annuities  shall  go  unto  such  person  or  persons  for 
such  uses,  estatlBS,  and  interests,  and  in  such  manner  in  all  respects 
as  my  said  son  shall  by  his  last  will "  appoint.  The  meaning  is, 
that  if  the  son  married  with  the  consent  of  the  trustees,  a  certain 
settlement  should  be  executed,  but  subject  to  the  trusts  declared 
by  such  settlement,  or  in  case  none  should  be  declared,  the  son 
should  appoint  it  by  his  will.     That  would  effect  every  intention 

which  this  testator  had :   he  wished  to  put  such  a  check 
*  558    *  upon  his  son  as  to  prevent  his  anticipating,  and  to  prevent 

also  that  any  woman  whom  his  son  married  should  enjoy 
his,  the  testator's,  property  unless  the  trustees  concurred;  he 
meant  also,  not  only  that  the  son's  issue  should  take,  but  that  the 
son's  power  of  disposition,  subject  to  the  issue  taking,  should  re- 
main. Although,  then,  I  agree  that  by  introducing  a  portion  of 
the  context,  the  view  of  the  respondents  in  this  case  may  be  sup- 
ported, yet  it  can  only  be  done  by  introducing  also  explanatory 
words  in  several  places.  For  instance,  before  these  words  "  or  in 
case  none  shall  be  declared,"  the  words  "  or  upon  such  marriage  " 
must  be  inserted :  so  again  in  the  gift  over, ''  or  having  been 
married  without  leaving  issue,"  the  words  "  or  having  married  with 
such  consent  as  aforesaid,  and  without  leaving  issue,"  that  is, 
without  leaving  issue  entitled  under  the  settlement,  must  be  added, 
for  the  case  provided  for  would  not  harmonize  with  the  limitation 
in  the  supposed  settlement :  it  is  an  absolute  disposition  in  case 
the  son  dies  having  married,  saying  nothing  of  consent,  without 
leaving  issue,  which  means  at  his  death,  whereas  the  settlement 
would  provide  for  issue  which  had  died  in  his  lifetime.  If,  how- 
ever, the  whole  context  is  taken,  I  see  no  difficulty  in  the  case. 
The  testator  says,  —  if  my  son  marries  with  the  consent  of  my 
trustees,  let  there  be  a  settlement  such  as  the  trustees  shall  agree 
upon,  and  subject  to  the  trusts  created  by  that  settlement  my  son 
shall  have  power  to  appoint  by  will.  The  words  are,  "  subject  to 
the  trusts  to  be  declared  of  and  concerning  the  said  bank  annui- 
ties in  any  settlement  to  be  made  on  the  marriage  of  my  son."  If 
the  sentence  had  stopped  there,  it  would  be  a  gift  over  in  any 
event :  in  case  he  did  not  marry,  or  in  case  he  died  without  a  set- 
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tlementy  in  either  case  he  would  have  a  power  of  appointment  by 
will.    The  testator  intended  to  put  him  on  the  footing  of  a 
favourite  younger  son,  providing  what  should  be  done  if  ♦  he    *  559 
married  with  consent,  but  not  providing  for  a  woman  whom 
he  might  marry  without  consent,  or  for  the  issue  of  such  a  mar- 
riage.    The  testator  meant  that  it  should  depend  on  the  son's  own 
testamentary  disposition  to  make  a  provision  for  his  wife  and  chil- 
dren if  he  married  without  consent,  and  if  he  married  with  con- 
sent, and  the  trust  failed,  that  then  also  the  trust  fund  should 
become  subject  to  his  disposition.     I  conceive  that  no  violence  is 
done  to  the  will  by  taking  that  view.     Looking  also  at  the  subse- 
quent words,  "  in  case  none  shall  be  declared,"  it  becomes  very 
difficult  to  say  that  any  absolute  trust  had  been  previously  imposed ; 
because  although  the  terms  of  the  will  seem  to  favour  a  settlement 
in  case  of  marriage  with  consent,  yet  the  finding  of  a  positive  dis- 
position that  if  no  trust  is  declared  the  son  shall  have  power  of 
disposing  of  the  fund  by  will  appears  to  remove  the  imperative 
direction,  and  to  substitute  the  son's  own  will  in  place  of  that 
direction.     I  am  therefore  by  no  means  prepared  to  say  that  this 
will  did  make  it  imperative  on  the  testator's  son  to  make  any  setr 
tlement  which  should  be  agreed  on  with  the  concurrence  of  the 
trustees :  they  might  have  consented  to  the  marriage  with  a  proper 
person,  and  might  not  have  agreed  to  a  settlement.    The  expres- 
sion is,  "  in  case  none  shall  be  declared,"  the  word  "  none  "  refer- 
ring to  the  trusts ;  and  thus  the  testator  first  of  all  says,  that  his 
son  is  to  have  the  power  subject  to  the  trusts  to  be  declared  con- 
cerning the  bank  annuities  in  any  settlement  to  be  made  on  his 
marriage  with  consent,  and  then  that  he  is  to  have  this  power 
though  he  married  with  consent. 

It  was  asked  by  one  of  the  Lords  Justices,  what  would  have  been 
the  case  if  this  gentleman  had  married  without  consent,  and  left 
issue.  The  answer  necessarily  was,  to  maintain  the  argument, 
that  that  issue  would  not  have  been  entitled,  that  the  son 
would  have  had  no  power,  ♦  and  that  the  property  would  *  560 
have  gone  over.  This  could  not  have  been  the  testator's 
intention :  when  he  himself  says  that  he  has  provided  for  this  son 
above  his  other  sons,  he  could  not  have  meant  to  cut  him  down  to 
a  life  interest,  and  to  leave  his  family  penniless.  What  he  did 
mean  was,  in  different  cases  that  might  arise,  to  provide  for  giving 
him  a  testamentary  power  over  the  property.     No  violence  will  be 
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done  to  the  words  '^  in  case  none  shall  be  declared "  by  treating 
them  as  an  independent  sentence,  and  reading  them  thns :  ^^  K 
my  son  marries  with  the  leave  of  the  trustees,  then  there  shall  be 
a  settlement  such  as  the  trustees  approve  of,  and  subject  to  those 
trusts  if  any  are  declared,  or  if  none  are  declared "  (applying 
that  as  well  to  a  defect  or  a  want  of  a  declaration  of  trust  in  a 
settlement  as  to  the  case  of  there  being  no  settlement,  and  there- 
fore of  course  no  declaration  of  trust)  "  then  the  property  is  to 
go  as  he  shall  appoint  by  will."  Then  is  this  construction  assisted 
or  excluded  by  the  proviso  tliat  follows,  —  "  Provided  also,  and  my 
will  is  that  in  case  my  said  son  shall  die  unmarried  or  having  been 
married  without  leaving  issue,  and  without  having  exercised  the 
power  of  appointment  I  have  hereby  given  to  him,"  then  I  leave 
the  trustees  possessed  of  half  the  sum  I  have  given  to  him.  If 
this  is  to  be  read  as  an  independent  proviso,  it  is  very  difficult  to 
explain  the  sentence,  for  marriage  generally  had  not  been  pro- 
vided for,  but  only  marriage  with  consent,  and  the  son  might 
marry  without  consent.  If,  however,  as  I  have  observed,  the 
whole  context  is  taken,  and  each  part  of  this  will  is  brought  to 
bear  on  the  others,  there  is  no  difficulty.  A  clause  of  this  sort 
was  under  discussion  yesterday  before  the  House  of  Lords,  in  the 
case  of  Wilson  v.  Uden^  where,  after  limitations  to  a  daughter  for 

life  and  to  her  first  and  other  sons  in  tail,  it  was  provided, 
*  661    "  that  if  it  shall  happen  that  my  said  daughter  *  shall  leave 

no  issue  male  of  her  body  living  at  her  death,  or  no  such 
issue  male  as  shall  be  entitled  by  the  true  meaning  of  this  my 
will  to  my  real  estates  hereby  limited  and  settled  as  aforesaid, 
then  in  either  of  those  cases  I  give  the  estates  to,  &c.,"  grand- 
daughters living  at  this  daughter's  death.  It  had  been  there 
decided  by  the  Court  of  Exchequer,  (a)  that  the  failure  of  issue 
male  applied  to  the  whole  sentence,  that  is,  to  the  disjunctive  part 
or  second  alternative ;  but  the  Court  of  Queen's  Bench  (6)  had 
been  of  a  different  opinion,  and  had  read  the  second  clause  as  an 
independent  clause,  and  had  thus  held  that  the  gift  over  took 
effect.^  The  House  of  Lords,  under  my  advice,  decided  in  favour 
of  the  construction  of  the  Court  of  Exchequer,  and  considered  that 
the  whole  clause  was  to  be  taken  as  one,  that  both  events  were 
governed  by  all  the  words  in  the  clause,  and  that  therefore  it 

(a)  1  Exch.  772 ;  see  11  Beav.  289.  (6)  14  Jur.  616. 

>  See  Pearson  o.  Rutter,  3  De  6.,  M.  &  G.  398. 
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really  was  the  same  as  if  the  words  "  shall  have  no  such  issue 
male  as  shall  be  entitled "  had  been  ^'  shall  have  no  such  issue 
male  living  at  her  death  as  shall  be  entitled."  The  adoption  of  a 
similar  mode  of  construction  in  the  present  case  would  enable  the 
Court  without  any  difficulty,  not  as  a  regular  rule  of  construction 
to  be  applied  to  every  will,  but  upon  the  context  of  this  will,  to 
read  the  clause  in  question  thus :  '^  Provided  also  and  my  will  is 
that  in  case  my  son  shall  die  unmarried  or  having  married  without 
leaving  issue,  and  "  (making  the  words  apply  to  both  alternatives) 
"without  having  exercised  the  power  of  appointment  I  have 
hereby  given  to  him,  I  give  10,000i.  over."  That  renders  the  will 
sensible  throughout,  and  makes  the  two  clauses  harmonize  with 
each  other.  I  do  not  understand  the  ground  on  which  this  gen- 
tleman executed  his  power  only  as  to  10,0002.,  but  I  sup- 
pose a  doubt  having  been  raised  on  *  the  first  part  of  the  *  562 
will,  it  was  considered  that  a  gift  by  implication  arose  in 
some  way  or  other  of  10,000Z.,  as  10,000Z.  only  was  given  over ; 
but  I  can  find  nothing  in  the  will  to  justify  that  construction. 

Th^  conclusion  I  have  come  to,  and  in  which  my  Lords  Justices 
concur,  is  one  satisfactory  to  my  own  mind,  though  I  say  tliis  with 
the  greatest  deference  to  the  learned  Judge  below,  for  whose 
opinion  I  have  the  highest  respect.  I  feel,  however,  that  in  com- 
ing to  this  decision,  we  are  executing  the  intention  of  the  testator 
as  manifested  on  the  face  of  the  will.  The  order  will  therefore 
be  reversed,  and  there  will  be  a  declaration,  that  in  the  event 
which  has  happened  John  had  a  sufficient  power  to  dispose  of  the 
properiy,  and  that  it  was  well  disposed  of  by  his  will. 


In  the  Matter  of  The  MONMOUTHSHIRE  AND  GLAMORGAN- 
SHIRE BANKING  COMPANY,  and  of  The  JOINT-STOCK 
COMPANIES  WINDING-UP  ACTS,  1848  and  1849. 

CAPE'S  EXECUTOR'S  CASE. 

1852.     December  15.    Before  the  Lord  Chftncellor  Lord  St.  Leonards  and 

the  Lords  Justices. 

A  transferee  of  shares  in  a  joint-stock  banking  company,  Edd^  on  the  winding- 
up  of  the  company,  to  be  liable  as  a  contributory  in  respect  of  debts  incurred 
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as  well  before  as  afler  the  transfer,  there  being  no  proTisions  in  the  deed  of 
settlement  of  the  company  in  any  way  limiting  snch  liability.' 

This  was  a  motion  by  way  of  appeal  on  behalf  of  John  Ebenezer 
Davies,  the  executor  of  John  Cape  deceased,  to  discharge  an  order 
of  the  Master  of  the  Rolls,  dated  the  29th  July,  1852,  by  which 
his  Honor  had  refused  a  motion  by  the  present  appellant  to  dis- 
charge the  certificate  of  the  Master,  charged  with  the 
*563  *  winding  up  of  the  above  company,  dated  the  12th  June, 
1852,  placing  the  name  of  J.  E.  Davies  on  the  list  of  con- 
tributories  as  the  representatives  of  J.  Cape  in  respect  of  one  hun- 
dred and  five  shares  held  by  J.  Cape,  as  transferee  by  purchase, 
and  an  order  of  the  same  date  making  a  call. 

It  appeared  that  the  shares  in  question  had  been  bought  by  J. 
Cape  at  different  times ;  namely,  fifleen  on  the  4th  October,  1841, 
thirty-five  on  the  28th  October,  1841,  fifteen  on  the  30th  November, 
1841,  twenty  on  the  4th  December,  1841,  and  the  remainder  on 
the  8th  December,  1846 ;  and  that  on  occasion  of  each  of  these 
purchases,  a  transfer  was  prepared  and  executed  according  to 
the  form  and  to  the  effect  following :  '^  Monmouthshire  and 
Glamorganshire  Banking  Company.  This  indenture,  made  the 
day  of  in  the  year  of  our  Lord  18     ,  between 

the  assignor  of  the  shares  hereinafter  mentioned 
of  the  first  part,  John  Fraser,  manager  of  the  Monmouthshire  and 
Glamorganshire  Banking  Company,  of  the  second  part, 
the  assignee  of  the  same  shares  of  the  third  part,  and  Joseph  Beau- 
mont of  the  parish  of  Lanarth  in  the  county  of  Monmouth,  Esquire, 
and  Jeremiah  Cairns  of  Newport  in  the  same  county.  Esquire 
(trustees  on  behalf  of  the  company  of  proprietors  of  the  said  bank- 
ing company),  of  the  fourth  part,  witnesseth,  that  the  said 
assignor,  in  consideration  of  the  sum  of  l.  sterling  to  him  paid 
by  the  said  assignee,  doth,  with  the  consent  and  approbation  of 
the  general  board  of  directors  of  the  said  company,  testified  by  the 
execution  of  these  presents  by  the  said  John  Fraser,  hereby  gtant, 
assign,  and  transfer  unto  the  said  assignee  all  those  shares  of 
him,  the  said  assignor,  in  the  capital  stock  of  the  said  Mon- 
mouthshire and  Glamorganshire  Banking  Company  now  standing 

1  See  1  Lindley  Partn.  (£ng.  ed.  1860)  818,  819,  2  ib.  1125;  Holme's 
Case,  2  De  G.,  M.  &  G.  113 ;  Mahew's  Case,  5  De  G.,  M.  &  G.  837 ;  Croxton's 
Case,  1  De  G.,  M.  &  G.  600,  and  cases  in  note. 
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in  the  name  of  the  said  *  assignor  in  the  books  of  the  said    *  564 
company,  and  all  dividends,  benefit,  and  advantage  accruing 
from  or  incident  to  the  same  shares,  to  hold  the  same  unto  the 
said  assignee,  his  executors,  administrators,  and  assigns,  subject 
to  the  covenants  and  stipulations  contained  in  the  deed  of  settle- 
ment of  the  company  bearing  date  the  Ist  August,  1836 ;  and  the 
said  assignor  doth  for  himself,  his  heirs,  executors,  and  adminis- 
trators, covenant  with  the  said  assignee,  that,  subject  as  aforesaid, 
the  said  assignee,  his  executors,  administrators,  and  assigns  shall 
henceforth  hold  and  enjoy  the  hereby  transferred  shares  and  all 
the  dividends  and  profits  thereof  without  any  interruption  from 
the  said  assignor  or  any  other  person  whatever ;  and  that  the  said 
assignor  and  all  other  persons  claiming  under  him  shall,  on  the 
request  and  at  the  cost  of  the  said  assignee,  his  executors,  admin- 
istrators, or  assigns,  execute  to  him  or  them  any  fiirther  reasonable 
assurances  of  the  said  shares ;  and  the  said  assignee  doth  for  him- 
self, his  heirsy  executors,  and  administrators,  covenant  with  the 
said  trustees,  parties  hereto,  that  the  said  assignee,  his  executors, 
administrators,  and  assigns  will  observe  all  the  covenants,  articles, 
and  stipulations  contained  in  the  said  deed  of  settlement  on  the 
part  of  proprietors  of  shares  in  the  said  company  to  be  performed, 
as  fully  as  if  he,  the  assignee,  had  been  party  to  and  executed  the 
same,  and  will,  whenever  required  by  the  general  board  of  direc- 
tors for  the  time  being  of  the  said  company,  execute  the  said  deed 
of  settlement  or  any  supplemental  deed  to  be  prepared  under  the 
authority  thereof  and  any  counterpart  or  duplicate  of  the  same 
respectively.     In  witness  whereof,"  &c. 

The  order  for  winding  up  the  company  was  obtained  on  the  13th 
January,  1852 ;  and  J.  Cape  being  dead,  the  Master  placed 
the  name  of  J.  E.  Davies,  as  his  executor,  *  in  class  G  of  *  565 
the  list  of  contributories,  in  respect  of  the  shares,  and  per- 
emptorily ordered  a  call  of  602.  per  share  on  the  contributories 
named  in  that  class.  The  debts  of  the  company  which  it  was  pro- 
posed to  pay,  or  at  least  a  portion  of  them,  had  been  incurred  pre- 
viously to  the  dates  of  some  of  the  transfers ;  and  J.  E.  Davies 
contended  that  his  liability  as  executor  was  limited  to  debts  in- 
curred subsequently  to  the  transfers.  The  Master  of  the  Rolls 
having  agreed  with  the  Master,  the  present  motion  was  made  in 
the  first  instance  before  the  Lords  Justices;  but  in  consequence 
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of  the  decision  of  Sanderson^s  Ca$e  (a)  and  Dodgsari^s  Case^  (b) 
by  the  Lord  Justice  Knight  Bruce,  when  Vi6e-Chancellor,  the 
matter  was  reserved  for  discussion  before  the  full  Court  of  Appeal. 
The  company,  whose  capital  was  500,000?.,  divided  into  25,000 
shares  of  20Z.  each,  was  formed  under  the  provisions  of  the  Act  7 
Greo.  4,  c.  46,  and  its  operations  were  carried  on  under  a  deed  of 
settlement  dated  the  1st  August,  1886,  of  which  deed  the  following 
are  the  clauses  referred  to  in  the  argument  and  judgment  as  bear- 
ing on  the  point  in  question  between  the  parties. 

No.  9.  "  That  no  proprietor  shall  be  ajlowed  to  sell,  assign,  or 
transfer  any  share,  or  to  vote  in  respect  thereof  at  any  meeting  of 
the  company,  or  to  claim  any  dividend  or  bonus,  or  to  exercise 
any  other  right  or  privilege  under  or  by  virtue  of  these  presents, 
until  the  amount  of  any  call  or  calls  which  may  have  been  made 
in  respect  of  his  shares  shall  have  been  fully  paid  up  and  satisfied ; 
nor  shall  any  proprietor  be  entitled  to  vote  at  any  meeting  of  pro- 
prietors, whether  general  or  local,  in  respect*  of  any  share  of 
*  566  which  he  shall  not  have  been  the  *  registered  proprietor  for 
the  space  of  three  calendar  months  at  the  least  previous  to 
such  meeting." 

No.  82.  "  That  so  much  of  the  profits  of  this  company  which 
shall  be  made  for  the  period  ending  81st  December,  1836,  as  the 
directors  shall  in  their  discretion  deem  expedient  shall  be  retained, 
and  form  part  of  a  fund  to  be  called '  The  Reserved  Surplus  Fund; ' 
and  in  each  succeeding  year  during  the  continuance  of  this  com- 
pany, the  net  profits  which  shall  arise  and  accrue  to  the  company, 
after  setting  apart  such  proportion,  not  exceeding  one-fourth  part 
of  the  said  net  profits,  as  the  directors  for  the  time  being  shall 
think  requisite  (for  maintaining  the  said  surplus  fund),  shall  be 
divided  amongst  the  proprietors  in  proportion  to  their  respective 
shares ;  but  no  such  part  of  the  said  net  profits  shall  be  set  apart 
for  the  purpose  aforesaid,  if  by  reason  thereof  the  dividend  to  be 
made  for  the  current  year  would  be  reduced  to  less  than  4^.  per 
cent  per  annum  on  the  then  paid-up  capital  of  the  company ;  and 
the  surplus  fund  for  the  time  being  shall  be  carried  to  a  separate 
account  in  the  books  of  the  company,  and  the  said  ftind  is  hereby 
declared  to  be  as  well  a  reserved  fund  of  capital  to  npieet  any  un- 
foreseen emergencies,  losses,  or  extraordinary  demands  upon  the 

(a)  3  De  G.  &  S.  66.  (h)  3  De  G.  &  S.  %h. 
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company,  as  also  a  reserved  fund  of  profits  for  the  purpose  of 
supplying  from  time  to  time  any  deficiency  which  from  unforeseen 
circumstances  may  arise  in  the  profits  of  any  year,  and  of  prevent- 
ing, as  far  as  may  be,  a  fluctuation  in  the  amount  of  the  dividends 
of  successive  years ;  and  the  said  surplus  fund  shall  and  may  be 
applied  for  the  several  purposes  aforesaid  by  the  directors,  in  their 
absolute  discretion ;  and  the  said  fund  shall,  on  the  dissolution  of 
the  company,  belong  to  and  be  divided  amongst  persons  then  en- 
titled to  the  capital,  in  the  same  shares  as  they  shall  be  entitled  to 
such  capital." 

*No.  52.  "  That  it  shall  be  lawful  for  the  proprietors  in  *  667 
the  said  company  or  their  legal  representatives,  whether  by 
marriage  or  as  assignees,  executors,  administrators,  or  legatees, 
from  the  day  of  the  date  hereof  to  sell  and  transfer  all  or  any  of 
the  shares  of  such  proprietors,  subject  nevertheless  to  the  approba- 
tion of  two  of  the  directors,  such  approbation  to  be  testified  by  the 
execution  of  the  deed  of  transfer  of  such  shares  by  the  manager 
or  in  case  of  his  absence  by  such  one  of  the  directors  of  the 
company  as  shall  be  in  that  behalf  appointed  by  the  board  of 
directors ;  and  in  case  at  any  time  the  said  directors  shall  refuse 
to  permit  any  transfer  of  shares  to  be  made,  then  and  in  every 
such  case  the  company  shall  purchase  the  shares,  the  transfer 
whereof  shall  be  so  refused  at  such  price  per  share  as  shall  be 
equal  to  the  average  price  of  the  last  ten  transfers,  and  which 
shall  have  been  entered  in  the  register  of  the  said  company 
immediately  preceding  such  refusal  as  sold  or  transferred." 

No.  54.  '^  That  the  husband  of  any  female  proprietor,  or  the 
executor,  administrator,  or  legatee  of  any  deceased  proprietor, 
shall  not  ais  such  be  proprietor  in  respect  of  such  shares  as 
shall  .be  vested  in  him  in  any  of  the  aforesaid  capacities  respec- 
tively ;  but  any  such  husband,  executor,  administrator,  or  legatee 
shall  be  at  liberty  to  dispose  of  such  shares  in  manner  and  subject 
to  the  provisions  herein  expressed  and  contained,  or  at  his  option 
to  become  a  proprietor  in  respect  of  such  shares,  first  giving  notice 
in  writing  at  the  banking-house  of  the  company  at  Newport  of  such 
his  desire,  in  which  notice  shall  be  expressed  the  name  and  place 
of  abode  of  the  person  giving  the  same,  and  the  name  of  the  pro- 
prietors in  whose  place  or  right  he  claims,  and  the  number  of 
shares  in  respect  whereof  he  is  desirous  of  becoming  a  proprie- 
tor; whereupon,  and  upon  otherwise  complying  with  the  provi- 

[  448  ] 


*  567  CASES  IN  CHANCERY, 

*  568  sions  herein  contained,  he  *  shall  be  admitted  a  proprietor 

in  the  company  in  respect  of  such  shares  and  have  the  same 
transferred  accordingly,  and  shall  be  personally  charged  with  the 
duties  and  liabilities  incident  to  the  ownership  of  the  same.  But 
any  such  husband,  executor,  administrator,  or  legatee  who  shall 
not,  under  the  provisions  hereinbefore  contained,  elect  to  become 
a  proprietor  in  the  company  in  respect  of  the  shares  vested  in  him 
in  such  capacity,  and  also  the  assignee  of  every  bankrupt  or  insol- 
vent proprietor,  shall  sell  and  dispose  of  the  shares  so  vested  in 
him  in  any  such  capacity  as  aforesaid  ;  and  every  such  represent- 
ative as  last  hereinbefore  mentioned  shall  be  entitled  to  receive  any 
dividend  which  shall  hkve  become  due  on  the  shares  which  shall 
be  so  sold  by  him  before  his  title  to  the  same  shares  accrued ;  but 
no  dividend  which  shall  become  due  on  the  same  shares  since  his 
title  shall  have  accrued,  shall  be  receivable  or  demandable  by  him, 
but,  till  some  person  shall  have  become  a  proprietor  in  respect  of 
the  same  shares,  shall  remain  in  suspense ;  and  every  transfer 
shall  carry  with  it  the  profits  and  share  of  capital,  and  surplus  or 
reserved  fund,  in  respect  of  the  shares  transferred,  so  as  to  close 
all  the  right  and  interest  of  the  party  or  parties  making  such  trans- 
fer in  respect  of  such  sold  share  or  shares." 

No.  55.  ^'  That  the  directors  for  the  time  being  shall  determine 
the  form  of  the  transfer  of  shares  in  the  company,  and  shall  from 
time  to  time  make  such  orders  and  regulations  respecting  such 
transfers,  and  by  whom  and  in  what  manner  the  same  shall  be 
prepared,  and  with  what  officers  of  the  company,  and  in  what 
place  the  same  shall  be  deposited,  and  how  the  same  shall  be  reg- 
istered, as  shall  appear  to  them  expedient  for  the  security  of  the 

said  company  and  for  effectuating  the  purposes  of  such 

*  569  transfer;  and  all  sales  and  transfers  of  *  any  shares  not 

made  conformably  to  the  existing  regulations  of  the  direc- 
tors shall  be  invalid  in  law  and  in  equity,  and  every  purchaser  or 
transferee  of  shares  shall  in  respect  thereof,  if  required  by  the 
directors  for  the  time  being  either  expressly  or  by  a  general  regula- 
tion in  that  behalf,  execute  these  presents  or  some  deed  of  accession 
to  be  prepared  by  the  directors  for  that  purpose,  whereby  he  may 
enter  into  covenants  with  the  trustees  or  registered  officers  for  the 
time  being  of  the  company  duly  to  observe  and  abide  by  the  stipula- 
tions, provisions,  and  regulations  for  the  time  being  affecting  or  in- 
tended to  affect  holders  of  shares  in  this  company,  provided  that  the 
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fees  payable  to  the  oflScers  of  the  company,  for  preparing,  registering, 
and  perfecting  every  such  transfer  shall  not,  exclusive  of  stamp 
duties,  exceed  the  sums  following ;  that  is  to  say,  for  any  number 
of  shares  not  exceeding  twenty  the  sum  of  five  shillings,  for  any 
number  of  shares  exceeding  twenty  and  not  exceeding  fifty  the 
sum  of  ten  shillings,  and  for  any  number  of  shares  exceeding  fifty 
tie  sum  of  twenty  shillings." 

No.  57.  "That  every  person  who  being  a  purchaser  of  any 
shares  in  the  capital  of  the  company  shall  take  a  transfer  or  as- 
signment of  such  shares,  and  shall  not  previously  to  such  purchase 
have  executed  or  otherwise  acceded  to  these  presents,  and  every 
person  who,  being  the  husband  of  any  female  proprietor  or  the 
executor,  administrator,  or  legatee  of  any  deceased  proprietor, 
shall,  by  notice  in  writing  as  aforesaid,  signify  to  the  directors  for 
the  time  being  his  desire  to  become  a  proprietor  of  the  company 
in  respect  of  the  shares  vested  in  him  in  such  capacity,  and  shall 
not  at  the  time  that  the  said  shares  vested  in  him  in  such  capacity 
by  the  means  aforesaid  be  a  recognized  proprietor  in  the  'company 
in  respect  of  any  other  shares  in  the  capital,  shall,  as  to 
*  all  duties,  obligations,  claims^  and  demands  upon  or  against  *  570 
him  in  respect  of  such  shares,  be  considered  a  proprietor  in 
the  company  from  the  time  of  the  shares  being  so  purchased  by 
or  being  so  vested  in  him  as  aforesaid,  but  as  to  all  profits,  rights 
and  privileges,  benefits  and  advantages  to  arise  from  the  said 
shares,  no  such  person  shall  be  considered  a  proprietor  in  respect 
of  the  same  until  he  shall  have  executed  or  otherwise  acceded  to 
these  presents." 

No.  60.  "  That  whenever,  by  any  means  whatsoever,  any  shares 
in  the  capital  of  the  company  shall  become  actually  forfeited  or 
shall  be  duly  and  efiectually  transferred  to  a  new  proprietor,  then 
and  in  such  case  and  not  before,  the  responsibilities  of  the  previous 
owner  as  a  proprietor  in  the  company  in  respect  of  such  shares 
shall  cease  and  determine ;  and  such  previous  owner  shall  be  ex- 
onerated and  discharged  from  all  subsequent  claims,  demands,  and 
obligations  in  respect  of  the  same  shares,  and  from  all  future  ob- 
servance and  performance  of  the  covenants,  conditions,  stipulations, 
and  agreements  of  these  presents  in  respect  of  the  same  shares." 

No.  69.  "  That  if  ever  the  losses  of  tiie  company  shall  have  ab- 
sorbed not  only  the  whole  of  the  fund  called  the  surplus  fund,  but 
also  one-fourth  part  of  the  paid-up  capital  of  the  company,  tlie 
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board  of  directors  for  the  time  being  shall,  within  twenty  days  or 
as  soon  after  such  losses  being  incurred  as  the  said  board  possibly 
can,  and  they  are  hereby  required  to,  call  an  extraordinary  gen- 
eral meeting  of  the  shareholders  in  manner  herein  mentioned  and 
lay  a  statement  of  the  affairs  of  the  company  before  such  meeting, 
when  it  shall  be  lawful  for  any  three  or  more  of  the  shareholders 
of  such  meeting  to  require  the  dissolution  of  the  company, 

*  571   and  the  *  same  shall  be  accordingly  dissolved  and  the 

affairs  thereof  wound  up  in  manner  hereinafter  mentioned, 
unless  two-thirds  in  number  and  value  of  the  shareholders  qualified 
to  vote  as  aforesaid,  then  and  there  present,  shall  be  desirous  of 
continuing  and  carrying  on  the  company,  which  they  shall  be  at 
liberty  to  do  upon  purchasing  the  share  or  shares  of  the  persons 
so  being  desirous  of  withdrawing  from  the  company  at  the  then 
estimated  bond  fide  value  thereof  (such  value  being  determined 
by  arbitration  as  aforesaid  if  any  difficulty  exist  respecting  the 
same),  and  also  upon  indemnifying  such  retiring  shareholders 
from  the*  debts  and  engagements  of  the  company,  and  releasing 
them  from  the  covenauts,  clauses,  and  agreements  contained  in 
these  presents  6r  in  any  subsisting  deed  of  settlement  of  the  com- 
pany, provided  that  nothing  herein  contamed  shall  extend  or  be 
construed  to  extend  to  release  such  retiring  shareholders  from 
bearing  and  paying  their  respective  proportion  of  the  losses  of 
the  company  up  to  the  day  of  such  extraordinary  general  meeting. 

Mr.  B,  Palmer  and  Mr,  W.  D,  Letcis,  for  the  motion.  —  They 
contended,  that  in  the  absence  of  any  provisions  to  the  contrary 
in  the  deed  of  settlement,  a  new  partnership  must  be  considered 
as  created  whenever  a  new  partner  came  into  the  concern,  that  is, 
whenever  a  transfer  of  shares  took  place,  and  consequently,  accord- 
ing to  the  ordinary  rules  of  partnership,  there  could  be  no  liability 
in  the  new  partner  or  transferee  for  any  debts  incurred  before  he 
became  a  member.  They  read  and  conmiented  on  the  ninth,  fifty- 
second,  fifty-fifth,  fifty-seventh,  sixtieth,  and  sixty-ninth  clauses  of 
the  deed  of  settlement,  and  also  the  form  of  the  transfer  aboye 
given,  and  insisted  that  they  contained  nothing  rendering  an 

*  672  incoming  partner  liable  for  the  previous  liabilities  *  of  the 

company.  In  regard  to  authority  as  bearing  on  the  present 
question  they  submitted  that  Sanderson^ %    Case,  (a)  before  the 

(a)  8  De  G.  &  S.  66. 
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Tice-Chancellor  Knight  Bruce,  was  in  favour  of  the  appellant, 
and  that  the  judgment  in  DodgsofCi  CosBj  (a)  proceeding  as  it  did 
entirely  on  the  terms  of  the  deed  of  settlement,  was  really  a  con- 
firmation of  the  previous  decision.  They  compared  the  present 
case  to  that  of  the  sale  of  a  lease,  in  which  the  vendor's  right  to 
an  indenmity  was  confined  to  future  breaches  of  covenant.  In 
support  and  illustration  of  their  general  argument,  they  referred 
to  and  commented  on  Holme^s  Case,  (V)  Shaw  v.  Fisher,  (c) 
Wynne  v.  Price,  (rf)  JSumble  v.  Langstan,  (e)  Hawthorn's  Case  ;  (jj) 
and  they  distinguished  from  the  present,  Croxtan^s  Case.  (JC) 

Mr.  Bethell  and  Mr.  W.  M.  James,  for  the  official  manager,  and 
in  support  of  the  decision  of  the  Master  of  the  Rolls.  —  They 
relied  on  DodgsovUs  Case,  (a)  and.  CroxtxnCs  Case,  (K)  and  drew 
the  attention  of  the  Court  to  the  fact  that  the  company  was 
formed  under  the  provisions  of  the  Act  7  Geo.  4,  c.  46,  by  which 
the  limit  of  the  liabilities  of  the  partners  was  expressly  provided 
for,  and  urged  that  this  fact  ought  to  be  carefully  kept  in  view  in 
adjudicating  on  the  present  question.  They  referred  to  and  com- 
mented on  the  thirty-second,  fifty-second,  fifty-fourth,  and  sixtieth 
clauses  of  the  deed,  and  relied  on  the  terms  of  the  last  of  these, 
as  showing  that  the  purchaser  was  to  take  ^^responsibilities"  as 
well  as  shares. 

♦  Mr.  B.  Palmer  replied.  ♦  673 

The  Lord  Chancellor.  —  It  is  quite  clear  that  the  law  knows 
no  difierence  between  a  common  partnership  of  two  people,  or  a 
partnership  of  one  hundred.^  This  company  is  not  an  ordinary  part- 
nership, but  one  formed  under  the  Act  7  Geo.  4,  c.  46,  by  virtue 
of  which,  though  the  public  oflScer  only  can  be  sued,  yet  all  the 
members  at  the  time  when  a  judgment  is  obtained  may  in  the 
result  be  made  liable.  There  is  therefore  a  great  difference 
between  a  company  such  as  this  taking  the  benefit  of  the  Winding- 

(a)  8  De  6.  ft  S.  85. 

(6)  16  Jiir.  803,  since  reported  2  De  6.  Mac.  &  G.  113. 

(c)  2  De  6.  &  S.  11.  ig)  1  De  6.  &  S.  571 ;  1  Mac.  &  6.  49. 

\d)  3  De  6.  ft  S.  310.  Qi)  1  De  G.»  M.  ft  6.  600. 

(«)  7  M.  ft  W.  517. 

'  See  Myers  o.  Ferigal,  post^  601. 
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up  Act  and  the  case  of  a  common  partnership  so  iloing.^  This, 
however,  does  not  exclude  from  consideration  the  prorisions  of 
the  deed  of  partnership ;  but  supposing  that  nothing  there  con- 
cluded the  matter  one  way  or  the  other,  I  should  consider  that  the 
proper  construction  would  be,  that  the  purchaser  buying  shares 
was  to  take  them  as  they  stood,  subject  to  the  state  of  the  concern 
at  the  date  of  his  purchase. 

The  capital  in  this  company  being  500,000/.,  divided  into  25,000 
shares  of  201.  each,  it  is  in  effect  contended  by  the  appellant  tiiai 
any  purchaser  of  a  share  could  insist  on  an  account  being  taken  as 
at  the  time  of  his  purchase,  in  order  to  ascertain,  in  the  case  of 
any  call  being  made  upon  him,  whether  that  call  was  justified  by 
the  state  of  the  account.  The  result,  if  the  contention  at  the  bar 
is  correct,  would  be,  that  an  account  such  as  I  have  stated  must  in 
each  instance  be  taken  in  order  to  show  whether  tlie  call  made 
was  required  to  provide  for  past  liabilities,  or  for  future  wants. 
No  concern  could  possibly  go  on  upon  such  a  plan  as  this ;  and 
it  would  require,  therefore,  something  very  strong  in  the  deed  to 

induce  this  Court  to  say  that  a  purchaser  did  not  take  the 
*  574   shares  bought  by  him  subject  *  to  all  the  liabilities  at  the 

time.  It  is  the  state  of  solvency  of  a  company  like  this 
that  constitutes  the  value  of  its  shares  in  the  market ;  and  suppos- 
ing a  man  to  buy  a  twenty  pounds  share  in  this  particular  concern, 
he  would  apparently  buy  a  share  in  a  capital  of  500,000/.,  but  if 
at  the  time  there  was  no  such  capital,  there  being  a  large  loss 
ascertained  and  written  off,  yet  he  could  not  complain,  for  the 
price  he  gave  would  be  proportionably  less  on  that  very  account. 
In  the  present  instance,  however,  there  is  a  reserved  fund,  and  in 
this  it  is  admitted  that  the  purchaser  would  have  his  right  to 
share,  so  that,  to  this  extent,  there  must  be  clearly  a  liability  to 
share  also  in  the  debts.  If,  then,  the  case  depended  upon  the 
simple  general  rule  independently  of  the  clauses  of  the  deed,  my 
opinion  would  be  that  a  person  buying  a  share  in  the  company  must 
also  take  a  share  in  its  debts  and  liabilities  as  he  finds  them. 
As  to  the  clauses  of  the  deed,  they  seem  to  me  to  favour  the 

*  Where  there  is  no  statute  to  help  the  creditor,  the  ordinary  partnership 
rule  applies,  and  therefore,  where  a  creditor  sued  a  shareholder  in  a  cash  book 
mining  company  for  goods  supplied  to  the  compai)y  before  the  defendant  be- 
came a  shareholder,  the  creditor  was  held  not  entitled  to  recover.  Thomas  r. 
Clarke,  18  C.  B.  662. 
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conclusion  I  have  just  expressed,  and  I  see  no  one  which  does  not 
do  so.     The  sixtieth  clause  is  the  one  which  bears  mainly  on  the 
question,  and  it  provides  that  whenever  any  shares  ^^  shall  be  duly 
and  effectually  transferred  to  a  new  proprietor,  then  and  in  such 
case,  and  not  before,  the  responsibilities  of  the  previous  owners  as 
a  proprietor  in  the  company  in  respect  of  such  shares  shall  cease 
and  determine."     Supposing  that  the  clause  had  stopped  here, 
the  meaning  would  be  quite  clear ;  the  word  "  responsibilities " 
applies  in  the  only  way  in  which  it  could  apply  ;  namely,  that  the 
previous  owner,  while  he  was  a  proprietor,  had  incurred  liabilities 
to  which  he  was  not  to  be  liable  on  a  transfer  being  effectually 
made  to  a  new  proprietor.    The  clause  then  proceeds  to  state 
that  ^^  such  previous  owner  shall  be  exonerated  and   discharged 
from  all  subsequent  claims,  demands,  and  obligations  in 
*  respect  of  the  same  shares,  and  from  all  future  observ-  *  576 
ance  and  performance  of  the  covenants,  conditions,  stip- 
ulations, and  agreements  of  these  presents  in  respect  of  the 
same  shares."     These  words  do  not,  I  think,  introduce  any  diffi- 
culty :  the  language  used  is  perfectly  accurate ;  for  the  claims  and 
demands  referred  to  may  arise  either  out  of  previous  responsi- 
bilities or  in  respect  of  subsequent  contracts,  and  as  to  the  deed 
of  partnership,  the  transferor  of  the  shares  is  discharged  from  all 
future  liability  for  the  observance  of  its  provisions.    It  is  also  to 
be  observed,  that  by  the  fifty-seventh  clause  no  person  is  to  be 
considered  a  proprietor  until  he  shall  have  executed  or  acceded  to 
the  partnership  deed.    When,  therefore,  a  purchaser  executes  the 
deed  of  transfer,  he  becomes  bound  as  from  the  commencement  of 
the  partnership.     If  this  Court  was  to  hold  contrary  to  what  has 
been  held  in  the  Court  below,  a  blow  would  be  given  to  transac- 
tions of  this  nature,  for  it  would  be  impossible  any  longer  to  deal 
with  shares  in  joint^stock  companies,  in  the  manner  in  which 
they  are  now  dealt  with. 

I  say  nothing  about  the  authorities  which  have  been  referred  to, 
as  I  am  of  opinion  they  do  not  touch  the  present  case.  Cro7imC% 
Ca»e  (joL)  depended  upon  the  particular  clauses  of  the  deed,  and  I 
thought  it  so  free  from  doubt,  that  I  did  not  call  on  the  counsel 
for  the  respondents.  The  present  case  is  also^  I  think,  not  open 
to  anj  doubt,  and  I  have  given  my  opinion  upon  it  with  the  con- 
carrence  of  the  Lords  Justices,  who  agree  with  me  that  the  appeal 

(a)  1  De  G..  M.  &  G.  600. 
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must  be  dismissed,  and  with  costs.  I  have  not  said  any  thing 
about  the  form  of  the  transfer,  but  it  appears  to  me  to  be  in  fayour 
of  the  yiew  which  the  Oourt  has  taken. 


♦  576        •  KERR  v.  THE  MIDDLESEX  HOSPITAL. 

1852.    December  18.    Before  the  Lord  Chancellor  Lord  St.  Leom ards  aod 

the  Lords  Justices. 

A  testator  by  his  will  gave  certain  annuities  in  the  following  terms :  "I  desire 
that  my  executors  shall  purchase  annuities  for  each  of  my  two  sisters,  £.  B. 
and  £.  F.,  of  lOOL  a  year  each,  the  said  annuities  to  be  purchased  in  the 
British  funds. '^  After  giving  other  annuities  simpliciter  and  legacies,  the 
testator  added,  '*  I  direct  my  landed  property  at  O.  to  be  sold,  and  the  prod- 
uce to  go  to  the  carrying  out  of  the  aforesaid  annuities  and  legacies ;  and 
should  the  produce  of  the  said  sale  not  be  found  sufficient  for  that  purpose,  I 
desire  that  the  remainder  shall  be  made  up  from  my  personal  property ;  ^  and 
he  directed  the  remainder  of  his  personal  property  *'  afler  the  above  annuities 
and  all  legacies  have  been  paid  and  effected,"  to  be  laid  out  **  in  the  purchase 
of  an  annual  income  in  the  3^  per  cent  consols,"  for  the  benefit  of  a  hospital : 
Hddt  disseniienie  Lord  Justice  Lord  Cranworth,  that  the  annuities  to  £.  B. 
and  £.  F.  were  perpetual  annuities.^ 

This  was  an  appeal  by  Eliza  Byrne,  one  of  the  defendants  and 
annuitants  under  the  will  of  Sir  J.  De  Courcy  Lafian,  from  the 
decree  of  the  Master  of  the  Rolls,  on  the  12th  June,  1852,  whereby 
it  was  declared  that,  according  to  the  true  construction  of  that 
will,  the  annuity  thereby  bequeathed  to  the  appellant  was  deter- 
minable upon  her  death.  The  following  are  the  testamentary 
iiistruments  under  which  the  question  arose. 

^'  In  the  name  of  God,  Amen.    I,  Joseph  De  Courcy  Laffan, 

« 

Baronet,  of  Otham  in  Kent,  England,  do  make  this  my  last  will 
and  testament,  revoking  and  annulling  all  former  testamentary 
papers.  I  leave  all  my  property,  of  whatever  kind  it  may  be,  in 
England  or  elsewhere,  of  which  I  shall  die  possessed,  to  Thomas 
Knox,  Earl  of  Raufurly,  in  Ireland,  and  Charles  Kerr,  Esq.,  of 

'  See  Hedges  v.  Harpur,  3  De  G.  &  J.  129;  Mansergh  v,  Campbell,  25 
Beav.  544 ;  Pawson  v,  Pawson,  19  Beav.  146 ;  Bignold  v.  Giles,  4  Drew.  343 ; 
Nicholls  0.  Hawkes,  10  Hare,  842;  Lett  o.  Randall,  2  De  G.,  F.  ft  J.  388;  3 
Sm.  &  Gif.  83 ;  Re  Grove's  Trusts,  1  Gif.  74. 
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the  house  of  Fletcher,  Alexander,  &  Co.,  of  King's  Arms  Yard, 
London,  and  Henry  Houndle,  Esq.,  of  the  Adjutant-General's 
Office,  Horse  Guards,  London,  to  have  and  to  hold  the  same  in 
trust   for  the  following  purposes.     I  leave  to  my  well-beloved 
daughter>in4aw,  Frances  Logier  (daughter  of  my  late  wife  and 
Colonel  Michael  Symes),  and  now  married  to  the  Rev.  Mr.  Logier, 
of  Lausanne  in  Switzerland,  the  sum  of  8000Z.  sterling 
*  to  hold  the  same  independent  of  her  husband,  and  to  be    *  577 
disposed  of  by  her  will,  properly  signed  and  executed.     I 
leave  to  her  sister,  Jane  Symes,  and  the  Rev.  Mr.  Logier,  husband 
ci  the  aforesaid  Frances  Logier,  the  sum  of  lOOOZ.  each.     I  desire 
that  my  executors  shall  purchase  annuities  for  each  of  my  two 
sisters,  viz.  Mrs.  Eliza  Byrne,  of  Thurles,  Ireland,  and  Mrs.  Ellen 
Fitzpatrick,  of  Eillenall,  Ireland,  of  100/.  a  year  each,  the  said 
annuities  to  be  purchased  in  the  British  funds.    I  leave  50^  a  year 
to  my  niece,  Mrs.  Catharine  Quinlan,  now  living  at  Lough  near 
Thurles,  Ireland,  to  hold  the  same  independent  of .  her  husband. 
I  leave  25Z.  a  year  to  each  of  my  nieces,  Ellen  and  Susan  Laffan, 
and  also  257.  a'  year  to  Joseph  Laffan,  children  of  my  late  brother 
John   Laffan.     I   leave  to  Charlotte   Cadogan,   Marchioness    of 
Anglesea,  lOOOZ.    I  leave  to  Isabella  Sheldon,  of   Brailshawe, 
England,  lOOZ.  as  a  mark  of  my  affectionate  esteem.     I  leave  to 
Dr.  Verity,  physician  to  the  British  Embassy,  100?.  as  a  mark  of 
my  friendship.     I  direct  my  landed  property  at  Otham  to  be  sold 
by  auction,  and  the  produce  to  go  to  the  carrying  out  of  the  afore- 
said annuities  and  legacies ;  and  should  the  produce  of  the  said 
sale   not  be  found  sufficient  for  that  purpose,  I  desire  that  the 
remainder  shall  be  made  up  from  my  personal  property.     I  direct 
all  my  personal  property  in  the  funds  of  the  East  India  Company, 
the  Bank  of  England,  the  Dutch  Funds,  the  Neapolitan  Funds,  the 
French  Funds,  the  French  Lyons  Railway  shares,  the  Water  Com- 
pany of  New  York,  the  Erie  Canal  Company  of  America,  to  be 
sold.     After  the  above  annuities  and  all  legacies  have  been  paid 
and  effected,  I  desire  the  remainder  of  my  personal  property  shall 
be  laid  out  in  the  purchase  of  an  annual  income  in  the  3{.*per  cent 
consols  for  the  benefit  of  a  cancer  ward  in  the  Middlesex  Hospital 
of  London.     I  leave  and  bequeath  300Z.  to  each  of  my 
executors,  and  I  constitute  and  *  appoint  the  above  said    *578 
Earl  of  Raufurly,  Charles  Kerr,  and  Henry  Houndle,  to  be 
my  executors  and  trustees. 
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"  The  first  codicil  to  my  will,  made  and  signed  at  Vichy,  in 
France,  and  which  is  now  in  the  hands  of  Messrs.  Wise  Wiler  of 
Madrid.  —  I  leave  and  bequeath  to  my  nephew,  Captain  R.  Laffan, 
of  the  Royal  Engineers,  all  my  interest  and  property  in  the  East 
India  funds  or  stocks.  I  also  leave  to  the  same  Captain  R.  Laffan 
aforesaid,  my  estate  and  landed  property  in  Otham,  Kent.  I 
leave  and  bequeath  501.  a  year  to  Mrs.  Catharine  Quinlan,  my 
niece.  I  leave  and  bequeath  to  Joseph  Laffan,  my  nephew,  50/. 
a  year  over  and  above  what  I  left  him  in  my  will." 

Mr.  Elm%ley  and  Mr.  F.  Riddle^  for  the  appellant.  —  The  gift 
of  the  annuity  being  accompanied  with  a  dedication  of  the  estate 
which  was  to  produce  it  (in  the  present  case  the  landed  property 
at  Otham  having  been  directed  to  be  sold),  the  annuity  is  thus 
rendered  perpetual:  Stokes  v.  Heron;  (a)  there  is  also  an  express 
additional  provision  out  of  the  personal  estate,  if  the  produce  of 
the  sale  of  the  real  estate  should  be  found  insufficient ;  and  it  can 
make  no  difference  on  the  construction  of  this  gift,  that  by  the 
codicil  the  Otham  estate  is  subtracted  for  the  purpose  to  which  by 
the  will  it  was  devoted.  Though  there  are  no  words  of  limitation 
in  this  gift,  yet  the  absence  of  such  words  cannot  derogate  from 
the  quantity  of  the  gift,  assuming  that  the  dedication  of  a  partic- 
ular fund  for  the  payment  of  an  annuity  will  make  it  perpetual. 

The  direction  for  the  investment  of  the  residue  for  the  pur- 
pose of  buying  ^^  an  annual  income  in  the  32.  per  cent 
*  679    *  consols  "  for  the  hospital  shows  that  the  annuity  there 
intended  is  clearly  perpetual,  and  the  direction  to  pur- 
chase an  annuity  in  the  British  funds  can  receive  no  other  con- 
struction. 

Mr.  Boupell  and  Mr.  Cairns,  contra.  —  There  is  a  marked  dis- 
tinction between  the  cases  where  the  subject  of  the  gift  is  an 
annuity  simpliciter,  and  where  the  subject  of  the  gift  is  the  prop- 
erty itself  which  yields  the  aimuity.  It  is  clearly  established  that 
in  the  former  case  the  annuitant  only  takes  for  life.  The  mere 
fact  that  an  annuity  is  directed  to  be  paid  out  of  a  particular  fund 
will  not  render  it  perpetual,  for  it  is  to  be  presumed  that  some 
property  of  the  testator  exists  for  the  purpose  of  satisfying  such 
annuity :  thus  in  the  case  of  Wilson  v.  Maddison^  (6)  the  annuity 

(a)  12  CI.  &  Fin.  161.  (6)  2  Y.  &  C.  C.  C.  372, 
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was  from  the  interest  of  the  testator's  funded  property  in  the  Bank 
of  England,  and  it  was  held  only  to  be  a  charge  on  that  property 
for  the  life  of  the  legatee.  So  in  Innes  v.  Mitchell,  (o)  the  annu- 
ity was  "  to  be  paid  out  of  my  general  effects,"  and  was  restricted 
to  a  life  annuity.  Where,  however,  the  dividends  which  are  the 
fruit  of  the  fund  destined  to  secure  an  annuity  are  absolutely 
given,  then  of  course  the  annuity  is  perpetual,  as  in  RawlingB  v. 
JenninffSy  (6)  Stretch  v.  TFa^Ai?w,(c)  Clough  v.  Wynne,  (c?)  The 
case  of  Stokes  v.  Heron  (e)  is  distinguishable  from  the  present, 
as  in  that  case  the  gift  was  of  the  subject-matter  which  was  to  pur- 
chase the  annuity ;  on  the  face  of  this  will,  however,  it  is  not 
property  which  is  given,  but  simply  an  annuity,  which,  according 
to  its  tedinical  meaning,  is  for  life  only. 

The  words  in  the  residuary  gift,  "  paid  and  effected," 
*  are  words  of  art,  and  more  applicable  to  the  purchase  of   *  580 
a  government  life  annuity  than  to  the  purchase  of  consols ; 
it  is  also  a  circumstance  not  to  be  overlooked,  that  whenever  the 
testator  desires  to  give  gross  sums  he  has  used  unequivocal  expres- 
sions for  the  purpose. 

Mr.  Uoyd  and  Mr.  Busk,  for  the  trustees. 

Mr.  Mmsley,  in  reply. 

The  Lord  Justice  Lord  Cranworth.  —  In  this  case  I  do  not 
concur  with  the  Lord  Chancellor  and  Lord  Justice  Knight  Bruce, 
and  it  is  arranged  between  us  that  I,  as  the  junior  Judge,  should 
state  my  reasons  first. 

The  question  is,  whether  or  not  a  certain  annuity  given  by  the 
will  of  this  testator  is  given  to  the  annuitant  for  life,  or  whether 
she  is  entitled  absolutely  to  the  fund  which  produces  the  annuity. 
The  Master  of  the  Rolls  has  decided  that  she  is  entitled  to  a  life 
annuity  only.  The  appellant  contends  that  it  is  a  gift  of  the  cor- 
pus of  the  fund  in  perpetuity.  How  would  the  case  have  stood  if 
there  had  been  no  direction  to  purchase  in  the  British  funds,  as 
if  the  testator  had  said,  ^^  I  desire  that  an  annuity  should  be  pur- 
chased of  lOOZ."  ?    I  should  have  thought  that  in  such  a  case  the 

(a)  6  Yes.  464.  (d)  2  Mad.  188. 

(6)  18  Ves.  89.  («)  12  CI.  &  Fin.  161. 

(c)   1  Mad.  253. 
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annuity  would  be  for  the  life  of  the  annuitant  only.  This  I  thought 
was  settled  by  Lord  Cottenham  in  the  case  of  Bleivitt  v.  Boberts.  (a) 
The  general  rule  there  laid  down  is,  that  the  gift  of  an  annuity 
nmpliciter  is  for  life  only.^  That  being  so,  is  the  case  altered  by 
what  follows,  ''  the  said  annuity  to  be  purchased  in  the  British 

funds"  ?  That  direction  does  not  appear  to  me  to  alter 
*  581    the  case.     It  appears  *  to  me  that  the  direction  might  be 

satisfied  by  the  purchase  of  a  government  annuity,  which  is 
authorized  by  the  Act  of  Parliament.  It  is  true  that  the  Act  regu- 
lating the  purchase  of  life  annuities  does  not  charge  them  upon 
any  of  the  funds,  ordinarily  so  called,  but  charges  them  upon  the 
consolidated  fund  of  the  country.  But  I  think  that  in  construing 
a  will  like  this,  we  must  understand  the  testator  to  have  tised  the 
expression,  "  British  funds,"  in  the  popular  sense  of  "  British 
securities,"  and  to  have  meant  that  the  legatee  should  have  her 
aimuity  of  100/.  secured  to  her  by  the  British  government,*  as  con- 
tradistinguished from  any  of  the  other  funds  in  which,  it  seemed, 
he  had  property,  —  such  as  the  Dutch  or  Neapolitan  funds.  Still, 
although  this  is  the  interpretation  which  I  should  have  put  upon 
this  will,  independently  of  authority,  I  should  at  once  have  yielded 
that  opinion,  if  I  hud  thought  that  it  was  adverse  to  decided  cases, 
and  more  particularly  if  it  was  adverse  to  the  case  which  has  been 
so  much  commented  upon,  and  which  was  heard  by  the  present 
Lord  Chancellor  when  he  held  the  office  of  Lord  Chancellor  of  Ire- 
land, and  was  afterwards,  for  all  material  purposes,  at  least  as  far 
as  the  present  question  is  concerned,  confirmed  by  the  judgment 
of  the  House  of  Lords.  I  do  not,  however,  consider  that  authority 
as  one  governing  the  present  case.  In  Stokes  v.  Heron^  (V)  the 
authority  to  which  I  am  referring,  the  language  of  the  will  appears 
to  me  to  have  been  materially  different  from  that  of  the  will  now 
before  us.  The  bequest  was  thus  expressed :  ''  My  will  is,  that 
whatever  I  die  possessed  of  or  in  any  way  entitled  to,  together 
with  whatever  property  my  wife  may  be  in  any  way  entitled  to, 
shall  produce  to  my  wife  an  annuity  of  100/.  per  annum,  —  to 
each  of  my  daughters  100/.  per  annum,  for  themselves  and  their 
children." 

(a)  Cr.  &  Ph.  274.  (6)  12  CI.  &  Fin.  161. 

>  2  Jarroan  Wills  (3d  Eng.  ed.),  873;  Yates  v,  Maddan,  3  M'N.  &  G.  532; 
Lett  V.  Randall,  2  De  G.,  F.  &  J.  3S8 ;  2  Story  £q.  Jur.  §  1065  a. 
*  See  Grainger  9.  Slingsby,  8  De  G.,  M.  &  0.  385. 
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*  Now  with  reference  to  the  annuity  of  the  wife,  what  my  *  582 
Lord  Chancellor  of  Ireland  decided,  and  the  House  of  Lords 
held  that  he  rightly  decided,  was  this,  that  the  legacy  given  to  the 
wife  was  such  an  amount  of  property  as  produced  lOOZ.  a  year. 
That  decision,  I  conceive,  depends  upon  the  particular  language 
which  I  have  read.  I  do  not  say  whether  I  should  have  put  the 
same  construction  upon  that  language,  independently  of  that 
authority.  I  rather  think  that  I  should.  But  it  is  unnecessary 
for  me  to  say  any  thing  on  that  point,  for  I  yield  to  that  authority, 
even  if  the  construction  was  not  that  which  I  should  have  adopted. 
But  the  direction  in  the  present  case  is  to  purchase  an  annuity, 
which  would  be  only  a  gift  of  an  annuity,  according  to  the  case 
before  Lord  Hardwicke,  of  Savery  v.  Dyer,  (a) 

The  view  which  I  have  taken  of  the  case  is  somewhat  confirmed, 
to  my  mind,  by  the  residuary  gift.  The  residuary  gift  is  to  the 
Middlesex  Hospital,  and  is  thus  expressed :  '^  I  desire  the  re- 
mainder of  my  personal  property  shall  be  laid  out  in  the  purchase 
of  an  annual  income  in  the  8/.  per  cent  consols,"  not  saying  there 
^'  in  the  British  funds,"  but  pointing  to  a  perpetual  fund.  It  seems 
to  me  that  this  circumstance,  which  of  itself  would  have  been  of 
very  little  weight,  somewhat  tends  to  confirm  the  view  that  I  have 
taken. 

The  Lord  Justice  Enioht  Bruce.  —  I  am  not  sure  that  I  differ 
from  the  Master  of  the  Rolls  or  from  Lord  Granworth  in  the  view 
which  either  of  those  learned  Judges  has  taken  of  this  cause,  ex- 
cepting in  a  single  point ;  namely,  the  applicability  to  it  of  the 
case  of  Heron  v.  Stokes  as  an  authority,  and  I  particularly  wish 
to  guard  myself  from  being  understood  as  intimating  how  I 
should  have  been  disposed  to  deal  with  *  the  present  cause  *  583 
if  that  of  Heron  v.  Stokes  had  not  existed.  Heron  v.  Stokes^ 
so  far  as  material  in  this  instance,  had  the  concurrence  of  the 
then  Lord  Chancellor  of  Ireland  and  the  House  of  Lords ;  and  it 
was  held  by  both  (we  must  assume  the  opinion  of  the  House  of 
Lords  to  have  been  so,  because  it  seems  to  have  been  thus  ex- 
pressed by  every  noble  and  learned  lord  who  spoke  in  the  House 
upon  the  subject)  that  the  wife  of  the  testator,  as  she  was  held 
to  take  a  perpetual  annuity  under  the  will  and  codicil,  would  have 
taken  a  perpetual  annuity  under  the  will  alone,  independently  of 

(a)  Amb.  189. 
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the  codicil.  I  find  myself  unable  to  say  if  that  conclusion  was 
right,  as  it  must  be  taken  to  have  been,  that  this  lady  does  not 
also  take  absolutely  a  perpetual  annuity ;  and  therefore,  upon  the 
authority  of  Heron  v.  Stokes  (repeating  that  I  do  not  mean  to 
intimate  what  I  should  have  held  if  that  case  had  not  existed),  I 
feel  bound  to  say  that  this  lady  does  take  a  perpetual  annuity. 

The  Lord  Chanceixob.  —  This  case  turns  upon  the  true  con- 
struction of  this  testator's  will,  and  the  question  upon  it  is  to  be 
governed  by  the  rules  of  law ;  those  rules  I  apprehend  admit  of 
no  doubt.  It  is  perfectly  settled  that  if  an  annuity  be  given  sim- 
plicUery  that  is,  to  one  generally,  a  life  interest  only  passes.  It  is 
equally,  I  believe,  undisputed,  that  if  an  annuity  be  directed  to  be 
provided  out  of  the  proceeds  of  property,  or  out  of  property  gener- 
ally, if  an  annuity  is  to  be  brought  into  existence  by  the  applica- 
tion of  property,  and  that  annuity  is  given  to  a  party  generally,  he 
will  take  the  property  appropriated  to  purchase  the  annuity,  and 
therefore  the  annuity  in  perpetuity,  if  purchased.  In  the  case  of 
Heron  v.  Stokes  (a)  it  was  much  more  difficult  to  construe 
*  584  the  gift  as  a  perpetual  annuity.  *  There  the  testator  says : 
"  My  will  is,  that  whatever  I  die  possessed  of  or  in  any  way 
entitled  to,  together  with  whatever  property  my  wife  may  be  in 
any  way  entitled  to,  shall  produce  to  my  wife  an  annuity  of  100/. 
per  annum,  —  to  each  of  my  daughters  100/.  per  annum,  for  them- 
selves and  their  children."  Might  not  that  mean  one  of  two 
things,  either  that  the  executors  should  set  apart  so  much  of  the 
property  as  would  produce  lOOZ.  a  year,  or  that  they  should  pur- 
chase the  annuity  out  of  the  proceeds?  Property  just  to  the 
amount  that  would  produce  100/.  a  year  could  not  well  be  set 
apart,  but  so  much  money  as  would  purchase  the  exact  sum  of 
100/.  a  year  might  easily  be  raised.  The  more  probable  and 
rational  construction  therefore  was^  as  I  thought,  that  the  words 
of  that  will  were  sufficient  to  create  a  perpetual  annuity,  and  I 
suppose  upon  the  same  ground  (for  no  other  was  mentioned)  the 
House  of  Lords  arrived  at  a  similar  conclusion. 

If  upon  this  will  I  find  an  intention  expressed,  not  simply  to 
give  an  annuity  to  the  appellant  in  mere  words  of  donation,  but 
that  an  annuity  is  to  be  purchased  for  her,  and  that  purchase  is  to 
be  made  out  of  the  corpus  of  the  testator's  property,  then  I  appre- 

(a)  2  Dru.  &  War.  89 ;  S.  C.  on  appeal,  12  CI.  &  Fin.  161. 
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hend  it  is  an  annuity  which  is  to  exist  in  the  way  in  which  it  is  to 
be  purchased,  namely,  generally  and  perpetually ;  whatever  sum, 
therefore,  it  would  cost  to  produce  the  annuity  must  be  invested 
for  that  purpose,  or  the  annuitant  may  elect  to  take  such  principal 
sum. 

I  wish  it  to  be  understood,  that  we  are  expressing  no  opinion 
against  the  decision  of  the  Master  of  the  Rolls  upon  the  other 
annuities  in  this  will,  which  may,  very  probably,  be  considered  to 
stand  upon  different  grounds.  Our  attention  has  been  directed, 
as  it  ought  to  have  been,  only  to  the  particular  case  of  the 
appellant,  which  has  *  been  selected  manifestly  from  the  *  585 
whole  list  as  a  favourable  case  to  bring  by  way  of  appeal  to 
tliis  Court. 

The  testator,  it  is  true,  has  not  added  words  of  limitation  to  the 
bequest  of  the  particular  annuity,  but  he  nowhere  in  the  course  of 
his  will  adds  to  any  of  his  gifts,  words  of  limitation,  and  it  is  only 
with  reference  to  a  married  woman,  where  he  gives  her  8000^,  "  to 
hold  the  same  independent  of  her  husband,  and  to  be  disposed  of 
by  her  will,  properly  signed  and  executed,"  that  he  seems  to  make 
an  absolute  gift ;  for  even  in  the  devise  of  his  landed  property  to 
be  sold,  he  uses  no  words  of  inheritance.  In  the  bequest  to  the 
Hospital  he  says, "  I  desire  the  remainder  of  my  personal  property 
shall  be  laid  out  in  the  purchase  of  an  annual  income  in  the  8^. 
per  cent  consols  for  the  benefit  of  a  cancer  ward,"  using  no 
words  of  perpetuity;  in  fact,  in  no  one  instance  does  he  use 
words  of  limitation  or  perpetuity  in  favour  of  a  legatee.  By  the 
recent  statute  for  the  amendment  of  the  laws  with  respect  to 
wills,  (a)  no  doubt,  when  a  testator  gives  his  house,  the  legatee 
takes  it  absolutely,  just  as  if  the  testator  had  before  that  statute 
given  a  chattel,  unless  the  gift  is  restrained  by  the  context ;  and 
that  authority  of  Parliament  in  giving  effect  to  what  was  the 
general  impression  of  mankind,  ought  to  have  an  influence  in 
cases  of  this  kind,  where  the  will  is  fairly  open  to  the  construction 
that  the  absolute  interest  was  intended  to  pass. 

Having  given  certain  other  legacies,  the  testator  proceeds :  "  I 
desire  that  my  executors  shall  purchase  annuities  for  each  of  my 
two  sisters,  viz.  Mrs.  Eliza  Byrne,  of  Thurles,  Ireland,  and  Mrs. 
Ellen  Fitzpatrick,  of  Killenall,  Ireland,  of  1001.  a  year  each,  the 

(a)  1  Vict.  c.  26. 
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said  annuities  to  be  purchased  in  the  British  funds."    It  is  to  be 
observed  that  he  does  not  stop  there,  for  in  the  subsequent 

*  586   part  of  *  the  will,  after  having  given  other  legacies  and 

annuities,  he  says :  ^^  I  direct  mj  landed  properly  at  Otham 
to  be  sold  by  auction,  and  the  produce  thereof  to  go  to  the  carry- 
ing out  of  the  aforesaid  annuities  and  legacies.  How  is  ^^the 
produce  "  to  go  to  the  carrying  out  of  the  aforesaid  annuities  and 
legacies  ?  The  landed  property  is  not  dedicated  out  of  the  annual 
proceeds  to  pay  the  annuities  and  tlie  legacies,  but  the  landed 
property  without  words  of  inheritance  is  to  be  sold,  and  the  pro- 
duce is  ^^  to  go  to  the  carrying  out  of  the  aforesaid  annuities  and 
legacies.'*  What  is  meant  by  "  carrying  out  the  aforesaid  annui- 
ties and  legacies  "  ?  The  testator  did  not  mean  that  there  was  to 
be  a  continued  payment  of  the  annuities  out  of  the  rents  or  the 
produce  of  the  property,  but  it  was  his  intention  that  a  certain 
portion  of  the  proceeds  of  that  property  should  be  applied  to  the 
purchase  of  the  annuities  in  the  British  funds  and  to  the  payment 
of  the  legacies,  for  he  adds,  "  and  should  the  produce  of  the  same 
be  not  found  suflScient  for  that  purpose" — that  is,  for  the  pur- 
pose of  producing  the  annuities  and  the  legacies — ''I  desire  that 
the  remainder"  —  that  is,  the  money  wanted  —  ^' shall  be  made 
up  from  my  personal  property."  He  then  directs  all  his  personal 
property,  which  he  specifies,  to  be  sold,  and  converted  into  money, 
and  concludes,  '^  After  the  above  annuities  and  all  legacies  have 
been  paid  and  effected,  I  desire  the  remainder  of  my  personal 
property  shall  be  laid  out  in  the  purchase  of  an  annual  income  in 
the  3Z.  per  cent  consols  for  the  benefit  of  a  cancer  ward  in  the 
Middlesex  Hospital."  The  effect  of  that  provision  is,  that  should 
the  real  estate  fall  short  of  being  sufficient  to  pay  and  effect  the 
annuities  and  legacies,  that  is,  to  purchase  the  annuities  and  pay 
the  legacies,  then  he  resorts  to  his  personal  estate ;  and  in  that 
case  so  much  is  to  be  taken  from  the  personal  property  as  will 

effect  the  annuities  and  pay  the  legacies.    The  words  are 

*  587    not  exactly  accurate  in  their  position,  but  the  sense  *  is 

manifest,  and  it  is  quite  immaterial  in  what  order  the  words 
come  in  such  a  sentence.  Then  follow  the  words,  "  I  desire  the 
remainder  of  my  personal  property  shall  be  laid  out  in  the  pur- 
chase of  an  annual  income."  Has  the  testator  not  thus  expressed, 
as  clearly  as  could  be  expressed,  an  intention  that  these  annuities 
and  legacies  shall  be  all  separated  from  the  corpus  of  his  property, 
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and  that  what  remains  after  paying  the  legacies  and  effecting  the 
annuities  shall  be  money  in  hand  to  invest  in  consols  ?  Without 
entering  into  the  consideration  of  the  question  as  to  the  purchase 
being  to  be  made  in  the  British  funds,  this  is  a  case  in  which  the 
testator  has  given  an  annuity  to  be  purchased  out  of  the  produce 
of  his  estate,  and  the  rest  of  his  estate  is  to  be  applied  to  another 
object ;  therefore  so  much  of  the  produce  of  his  estate  is  in  this 
riew  altogether  cut  off  from  the  rest  of  the  property,  and  dedicated 
to  the  particular  purpose.  We  have  not  now  to  consider  what 
might  be  the  effect  in  law  of  particular  annuities  falling  into  the 
residue.  K,  however,  an  annuity  be  provided  for  a  particular 
person  generally  by  investment  of  a  portion  of  a  testator's  estate, 
I  hold  it  to  be  clear  law  that  the  annuitant  will  take  the  absolute 
interest,  because  it  is  in  effect  a  dedication  of  a  portion  of  the 
corpus  of  the  testator's  property  to  produce  the  particular  annuity. 

Looking  at  the  general  import  of  this  will,  I  do  not  at  all  feel 
Ihe  difficulty  which  arises  or  is  supposed  to  arise  upon  the  direc- 
tion that  the  annuities  are  to  be  purchased  in  the  British  funds. 
It  is  in  the  first  place  to  be  observed,  that  here  there  is  not  a 
simple  gift  of  an  annuity,  but  it  is  a  gift  by  way  of  direction  to 
purchase  the  annuity,  not  a  word  being  said  about  the  annuity 
being  for  life.  What  improbability  is  there  that  in  the  ordinary 
case  where  an  annuity  is  directed  to  be  purchased  with  the  proceeds 
of  a  testator's  property,  the  annuitant  is  to  take  the  annuity 
as  purchased  ?  *  And  surely  it  is  not  to  be  supposed,  be-  *  588 
cause  the  testator  adds  his  desire  that  the  annuity  should 
be  purchased  in  the  British  fundsj  that  such  an  expression  means 
that  a  government  life  annuity  is  to  be  purchased. 

I  must  find  something  specific  on  the  face  of  this  will  to  compel 
the  Court  to  say  that  a  direction  to  buy  an  annuity  in  the  British 
funds  means  to  buy  a  government  life  annuity  under  particular 
Acts  of  Parliament.  Those  Acts  of  Parliament  are  fenced  around 
with  all  sorts  of  difficulties,  and  I  cannot  in  the  face  of  such  diffi- 
culties impute  to  this  testator  any  such  intention ;  if  he  |;^ad  such 
intention,  nothing  would  have  been  more  easy  than  for  him  to 
have  said, ''  buy  for  her  life,"  and  then  in  all  probability  he  would 
have  added,  ^^  in  the  government  funds."  What  is  the  meaning 
of  the  expression  ^'  British  funds "  ?  What  is  the  nature  of  a 
government  annuity?  The  Commissioners  for  the  Reduction  of 
the  National  Debt  are  authorized  to  take  stock  or  money  from 
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persons  willing  to  treat  with  them  for  the  purchase  of  a  govern- 
ment life  annuity,  and  if  money  is  taken,  that  is  to  be  converted 
into  British  stock.  The  stock  when  obtained  goes  in  satisfaction 
of  the  national  debt,  and  then  the  purchaser  is  to  have  an  annuity 
secured  upon  the  consolidated  fund.  By  the  express  direction  of 
the  Act  of  Parliament,  British  funds  may  be  exchanged  for  such 
an  annuity,  but  it  cannot  therefore  be  predicated  that  the  annuity 
is  payable  out  of  British  funds,  in  the  sense  used  by  this  testator. 
The  expression,  "  British  funds,"  does  not  mean  British  money : 
it  means  the  public  funds  of  this  country ;  and  as  the  testator  had 
got  funded  property  in  other  countries,  he  says  "  British  funds," 
and  not  foreign ;  but  the  word  "  funds,'*  in  common  parlance,  and 
according  to  its  natural  import,  means  the  funds  of  England,  the 
British  funds.  If,  however,  a  man  buys  a  life  annuity  of 
*  589  the  government,  *  he  does  not  buy  an  annuity  in  the  British 
funds,  but  an  annuity  payable  out  of  the  consolidated  fund. 
Now  the  consolidated  fund  is  money  raised  by  the  authority  of 
Parliament  to  pay  the  British  funds  themselves.  The  British 
funds  are  nothing  but  perpetual  annuities  redeemable;  and  the 
very  money  out  of  which  this  annuity,  had  it  been  purchased, 
would  have  been  payable,  would  have  been,  not  out  of  the  British 
funds,  the  property  of  the  public  individually,  but  out  of  the  ac- 
cumulation of  the  consolidated  fund  applicable  to  the  payment  of 
the  national  engagements.  The  two  things  are  so  clearly  contra- 
distinguished from  each  other,  that  I  cannot  consider  this  testator, 
by  any  latitude  of  language,  as  intending,  by  the  direction  to  pur- 
chase an  annuity  in  ^'  the  British  ftinds,"  an  equivalent  expression 
to  the  purchase  of  a  government  life  annuity.  It  is  also  to  be 
observed,  that  in  the  residuary  bequest  to  the  hospital,  the  testator 
does  not  direct  the  purchase  of  an  annual  income  for  the  hospital 
in  the  British  funds,  but  he  designates  the  investment  as  the  3Z. 
per  cent  consols.  When,  however,  he  wanted  to  produce  a  pai^ 
ticular  annuity,  he  says,  "  Buy  that  annuity  in  the  British  funds." 
To  him  it  was  indiflFerent  whether  it  was  bought  in  the  3Z.,  4Z.,  or 
51.  per  cents,  because  when  bought  it  was  to  be  a  perpetual  annuity, 
and  the  corpvs  which  was  to  produce  it  would  become  the  absolute 
property  of  the  annuitant. 

I  cannot  qualify  the  expression  of  my  opinion,  because  I  so 
strongly  entertain  it,  but  I  need  not  say  that  I  have  made  these 
observations  with  the  most  unfeigned  respect  and  deference  for 
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the  opinion  entertained  by  mj  Lord  Justice  Lord  Cranworth,  and 
the  doubt  expressed  bj  my  Lord  Justice  Knight  Bruce.  If  the 
appellant's  case  had  alone  been  brought  before  the  Master 
of  the  Bolls,  I  think  it  very  likely  he  would  *  have  adopted  *  590 
the  construction  arrived  at  by  this  Court ;  I  desire  it,  how- 
ever, to  be  distinctly  understood  that  the  decision  of  this  Court  in 
no  respect  aflects  the  decision  of  the  Master  of  the  Rolls,  except 
in  the  case  of  the  particular  annuity  the  subject  of  this  appeal. 

The  costs  of  the  appeal  of  all  parties  will  come  out  of  the 
residue,  because  it  is  a  question  raised  by  the  testator. 

The  following  is  the  order  which  was  drawn  up :  — 

"  Their  Lordships  do  order  that  the  order  on  further  directions 
made  in  these  causes  by  his  Honor  the  Master  of  the  Rolls,  dated 
the  12th  day  of  June,  1862,  be  varied  so  far  as  it  declares  that, 
according  to  the  true  construction  of  the  will  of  Sir  Joseph  De 
Courcy  Laffan,  Baronet,  deceased,  the  testator  in  the  pleadings 
of  these  causes  named,  the  annuity  thereby  bequeathed  to  the 
petitioner  Eliza  Byrne  was  determinable  upon  the  death  of  the 
annuitant.  And  their  Lordships  do  declare  that  the  same  was 
and  is  a  perpetual  annuity.  And  their  Lordships  do  declare  that 
the  sum  of  33332.  6^.  8d.  bank  81,  per  cent  annuities  by  the  said 
order  directed  to  be  carried  over  to  an  account  to  be  entitled  '  The 

a 

Life  Annuity  Account  of  the  Defendant  Eliza  Byrne,'  ought  to  be 
dealt  with  accordingly.  And  it  is  ordered  that  the  costs  of  all 
parties  of  this  appeal  as  between  solicitor  and  client  be  borne  by 
the  riBsiduary  personal  estate  of  the  said  testator,  and  be  accord- 
ingly taxed  and  paid  and  included  in  the  costs  of  these  suits  which 
are  by  the  said  order  of  the  12th  day  of  June,  1852,  directed  to 
be  taxed  and  paid.  And  it  is  ordered  that  the  sum  of  20Z.  de- 
posited with  the  registrar  on  setting  down  the  said  petition 
of  appeal  be  returned  to  the  petitioner  *  Eliza  Byrne,  or  to  *  591 
Mr.  Edward  Norris,  her  solicitor.  And  any  of  the  parties 
are  to  be  at  liberty  to  apply  to  his  Honor  the  Master  of  the  Rolls, 
as  they  may  be  advised." 

In  consequence  of  the  above  declaration,  and  in  pursuance  of 
the  liberty  reserved  in  the  order,  Eliza  Byrne  applied  on  the  15th 
March,  1853,  to  the  Master  of  the  Rolls  for  the  payment  out  to 
her   of  the  sum  which  had  been  carried  over  to  the  life  annuity 
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account  in  her  name,  and  upon  that  occasion  his  Honor  granted 
the  application. 

On  the  19th  March,  1853,  the  defendant  and  annuitant,  Ellen 
Fitzpatrick,  who  had  not  appealed,  but  the  bequest  to  whom  was 
identical  with  that  to  Eliza  Byrne,  presented  a  petition  to  the 
Master  of  the  Rolls  for  the  payment  to  her,  notwithstanding  the 
decree,  of  the  principal  moneys  which  had  been  carried  over  to 
the  life  annuity  account  in  her  name. 

Mr.  Baily  and  Mr.  Thring  appeared  in  support  of  the  petition. 
The  Master  of  the  Rolls  made  the  order. 


•  592  *  COX  V.  DOLMAN.* 

1S52.    December  18.    Before  the  Lord  Chancellor  Lord  St.  Leonabdb,  and 

the  Lords  Justigbs. 

A  testator  devised  his  real  estates  to  trustees,  upon  trust  to  pay  certain  annul* 
ties,  which  were  to  be  increased  in  certain  events,  and  a  term  of  ninety-nine 
years  was  vested  in  other  trustees,  for  better  securing  the  annuities,  and, 
subject  thereto,  the  estates  were  limited  to  the  testator^s  sons  for  life,  with 
divers  remainders  over.  The  first  tenant  for  life  entered  into  possession,  and 
soon  aflerwards  the  events  happened  by  which  the  annuities  were  to  be  in- 
creased; the  original  annuities  were  regularly  paid,  but  no  payment  was 
made  in  respect  of  the  increased  annuities ;  after  the  death  of  the  tenant  for 
life,  and  much  more  than  six  years  after  the  period  when  such  increased  pay- 
ments ought  to  have  been  made,  a  bill  was  filed  by  one  of  the  annuitants  to 
have  the  whole  arrears  raised  out  of  the  estate  of  the  tenant  for  life,  and  bv 
sale  or  mortgage  of  the  term :  Hdd^  that  the  term  being  a  subsisting  term, 
on  which  the  trustees  might  obtain  possession,  the  case  was  within  the  saving 
of  the  25th  section  of  the  Act  8  &  4  Will.  4,  c.  27,  and  that  the  annuitant 
was  not  barred  by  the  operation  of  the  42d  section  of  that  Act  from  recovering 
the  entire  arrears.^ 


*  This  cause  was  heard  by  special  leave  before  the  Lord  Chancellor  and  the 
Lords  Justices  in  the  first  instance,  as  the  Master  of  the  Rolls,  before  wbonx 
it  was  originally  brought,  felt  himself  embarrassed  by  the  decisions  of  Lord 
Ltxdhurst  and  Lord  Cottenham,  in  the  cases  of  Young  o.  Lord  Waterpark, 
15  Law  J.  (N.  S.)  Ch.  63,  and  Hunter  v.  Nockolds,  1  Mac.  &  G.  610. 

*  See  Knight  v.  Bowver,  2  De  6.  &  J.  421,  441,  442 ;  Bright  v.  Larcher,  27 
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The  abstract  question  detertnined  in  Hunier  t.  Nochdds,  1  Mac.  &  G.  640,'  is 
unaffected  by  this  decision,  though  in  that  case,  as  in  this,  the  annuity  was 
collaterally  secured  by  a  term  of  years,  a  circumstance  which  was  not  adverted 
to  either  in  the  argument  or  judgment. 

Robert  Kilby  Cox  by  his  will,  dated  the  17th  May,  1820,  de- 
vised and  bequeathed  all  his  freehold,  copyhold,  and  leasehold 
estates  unto  John  Webbe  Weston  and  John  Wright,  their  heirs, 
executors,  administrators,  and  assigns,  according  to  the  respective 
nature  and  tenure  thereof,  to  the  use  and  intent  that  his  son 
Robert  Kilby  Cox,  and  his,  the  said  testator's  daughters,  Alicia 
Mary  Cox  and  the  plaintiff  Mary  Ann  Cox  and  their  respective 
assigns,  should  and  might  respectively  have,  receive,  and  take  out 
of  the  rents,  issues,  and  profits  of  the  said  estates  one  clear  yearly 
rent-charge  of  200Z.  each,  during  their  joint  natural  lives;  and 
that  upon  the  decease  of  any  one  of  them,  the  two  survivors  of 
them  and  their  respective  assigns  might  have,  receive,  and  take 
thereout  one  clear  yearly  rent-charge  of  800Z.  each, 
*  during  their  joint  natural  lives  ;  and  after  the  decease  of  *  593 
either  of  them,  then  that  the  ultimate  survivor  of  them, 
and  his  or  her  assigns,  might  have,  receive,  and  take  thereout  one 
clear  yearly  rent-charge  of  400Z.  during  his  or  her  natural  life ; 
and  the  testator  thereby  gave  to  his  said  son  and  daughters,  and 
their  respective  assigns,  such  and  the  same  powers  of  distress  and 
entry  for  enforcing  the  due  payment  of  the  said  rent'-charges 
respectively,  as  were  usual  in  cases  of  non-payment  of  rent 
reserved  on  common  demises ;  and  subject  thereto,  to  the  use  of 
John  Webbe  Weston  and  James  Cugnoni,  their  executors,  admin- 
istrators and  assigns,  for  the  term  of  ninety-nine  years,  upon  trust 
for  better  securing  the  due  payment  of  the  said  rent-charges  respec- 
tively; and  from  and  after  the  end  and  expiration,  or  other 
sooner  determination  of  the  said  term  of  ninety-nine  years,  and  in 
the  mean  time  subject  thereto  and  to  the  trusts  thereof,  to  the  use 
of  his  the  testator's  eldest  son,  Samuel  Cox,  for  life,  and  from  and 
after  his  decease  to  such  successive  uses  for  life  and  in  tail  as 
were  therein  particularly  mentioned,  but  which  failed  to  take 
effect  in  the  lifetime  of  S.  Cox ;  and  after  and  subject  to  such 

Beav.  130 ;  Lewis  v,  Duncombe,  29  Beay.  175 ;  Re  Lowers  Settlement,  30  Beav. 
95 ;  Round  v.  Bell,  30  Beay.  221 ;  Toft  v.  Stephenson,  6  De  G.,  M.  &  G.  735 ; 
S.  C,  1  De  G.,  M.  &  G.  28 ;  Shaw  v,  Johnson,  1  De  G.  '&  S.  414. 
*  See  the  notes  to  Hunter  v.  Nockolds,  1  Mac.  &  G.  640. 
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uses,  to  the  third  and  every  other  son  of  the  testator's  nephew  as 
should  be  born  in  his  lifetime,  for  life,  with  remainder  to  their 
first  and  other  sons  respectively  in  tail ;  and  he  appointed  his  sons 
Samuel  Cox  and  Robert  Kilby  Cox  executors  of  his  will.  By  a 
codicil  dated  the  23d  October,  1827,  the  testator  substituted  other 
trustees  in  the  place  of  those  named  in  the  will  of  the  devised 
estates,  and  of  the  term  of  ninety-nine  years ;  and  he  thereby  gave 
to  each  of  his  daughters,  Alicia  Mary  Cox  and  Mary  Ann  Cox,  one 
further  annual  sum  or  yearly  rent-charge  of  lOOZ.,  to  be  issuing 
out  of  and  charged  and  chargeable  upon  all  and  every  his  freehold, 
copyhold,  and  leasehold  estates,  to  be  raised  by  the  trustees  of  the 

term  of  ninety-nine  years ;  and  he  thereby  declared  that 
*  594    his  *  daughters  and  trustees  should  have  the  same  powers 

and  remedies  for  recovering  and  compelling  payment 
thereof  respectively,  as  in  his  will  were  mentioned  and  expressed 
respecting  the  rent-charges  of  200Z.  thereby  respectively  given  to 
his  said  daughters;  and  after  the  decease  of  either  of  them  the 
testator  thereby  gave  to  the  survivor  of  them  and  her  assigns  for 
her  life  the  additional  annuity  of  100^.,  thereby  given  to  such  one 
of  his  daughters  as  should  first  depart  this  life,  with  the  same 
powers  and  authorities  as  were  thereinbefore  given  for  the  recovery 
thereof,  and  to  be  secured  to  them  as  the  other  annuities  were 
secured.  And  the  testator  thereby  declared  that  the  annuities  so 
thereby  given  for  his  said  daughters  as  aforesaid,  should  be  over 
and  above  and  besides  all  other  annuities  or  bequests  given  to 
them  respectively  by  the  will ;  and  he  thereby  appointed  Alicia 
Mary  Cox  to  be  his  executrix,  jointly  with  his  two  sons  Samuel 
Cox  and  Robert  Kilby  Cox. 

The  testator  died  on  the  1st  February,  1829,  and  his  son,  Samuel 
Cox  entered  into  possession  of  the  estates.  Robert  Kilby  Cox  the 
son  died  without  issue  on  the  4tli  !^ebruary,  1833,  and  A.  M.  Cox 
the  daughter  on  the  30th  September,  1838.  Samuel  Cox  died  on 
the  18th  April,  1851,  whereupon  R.  Snead  Cox,  the  third  son 
of  the  testator's  nephew,  became  tenant  for  life,  and  entered  into 
possession  of  the  estates.  From  the  period  of  the  death  of  R.  K. 
Cox  down  to  the  death  of  S.  Cox,  the  plaintiff  Mary  Ann  Cox  had 
only  received  the  annual  rent-charge  of  300?. ;  no  payment  in 
respect  of  the  increased  annuities  to  which  the  plaintiff  became 
entitled  under  the  codicil,  after  the  deaths  of  R.  K.  Cox  and  A.  M. 
Cox,  was  ever  made.  The  bill,  which  was  filed  on  the  2d  July, 
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1852,  stated  that  the  plaintiff  was  in  total  ignorance  of  her 
rights  until  after  the  death  of  S.  Cox,  *  and  now  sought  to    *  595 
charge  the  whole  of  such  arrears,  from  the  respective  deaths 
of  B.  E.  Cox  and  A.  M.  Cox  in  1833  and  1838,  on  the  assets  of 
S.  Cox,  and  out  of  the  accruing  and  future  rents  and  profits,  and 
to  raise  the  same  by  sale  or  mortgage  of  the  term. 

The  defendants,  the  executors  of  S.  Cox,  bj  their  answer  sub- 
mitted that  the  claim  of  the  plaintiff  ought  to  be  limited  to  the 
recovery  of  the  arrears  during  six  years  next  prior  to  the  filing  of 
the  bill,  and  they  claimed  the  benefit  of  the  statute  of  limitations, 
3  4  4  Will.  4,  c.  27. 

Mr.  B.  Palmer  and  Mr.  A.   Oooke^  for  the  plaintiff.  —  The 
authority  of  Young  v.  Lord   Waterpark^(a)  decided  by   Sir  L. 
Shadwell,  and  affirmed  by  Lord  Ltndhubst,  is  directly  in  favour 
of  the  claim.     It  may  be  said  that  that  case  was  decided  on  the 
40th  section  of  the  Act  3  <&  4  Will.  4,  c.  27,  but  there  is  no  dis- 
tinction in  principle  between  the  40th  and  the  42d  sections  of  that 
Act.     The  result  of  the  authority  of  Young  v.  Lord  Wdterpark  is, 
that  where  there  is  a  trust,  whether  for  raising  portions  under  the 
40th  section,  or  annuities  under  the  42d  (the  word  "  rent  '*  includ- 
ing annuities  by  the  interpretation  clause),  such  a  case  will  fall 
directly  within  the  object  and  operation  of  the  25th  section,  (i) 
No  question  would  have  arisen  here  except  for  the  decision  in 
Hunter  v.  Nockold» ;  (jc)  but  the  judgment  of  Lord  Cottenham  in 
that  case  did  not  touch  the  point  now  raised,  and  there  the  ques- 
tion, as  argued,  turned  not  upon  the  fact  that  a  trust  term  was 
subsisting  which  would  have  brought  the  case  within  the  saving 
of  the  25th  section  of  the  3  &  4  Will.  4,  c.  27,  but  upon  the  effect 
to  be  given  to  the  personal  covenant  of  the  grantor  of  the 
annuity  under  *  the  42d  section  of  that  statute,  taken  to-    *  596 
gether  with  the  third  section  of  the  subsequent  Act,  3  &  4 
Will.  4,  c.  42.    Lord  Cottenham,  in  that  case,  only  reversed  Sir 
J.  Wigram's  decision,  so  far  as  it  was  based  upon  the  previous 
authority  of  the  same  Judge  in  Du  Vigier  v.  LeCj  (ji)  to  the  effect 
that  under  those  two  statutes  taken  together,  twenty  years'  arrears 

(a)  13  Sim.  204 ;  S.  C.  on  appeal,  15  L.  J.  Ch.  N.  8.  63. 
(5)  Sugden's  Real  Property  Statutes,  pp.  104,  106. 
(c)  1  Mac.  &  G.  640.  {d)  2  Hare,  326. 
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might  be  recovered ;  and  it  is  to  be  observed  that  the  case  of  Young 
V.  Lord  Waterpark  (a)  was  not  cited. 

[The  Lord  Chancellor.  —  I  do  not  think  the  authority  of 
Hunter  v.  Nockolds  can  be  quoted  against  tliat  of  Young  v.  Lord 
Waterpark,'] 

Mr.  Campbell  and  Mr.  Bagshawe^  jun.j  for  the  executors  of  S. 
Cox,  contra.  —  On  the  true  construction  of  the  42d  section,  no 
more  than  six  years'  arrears  of  the  annuity  are  recoverable.  Where 
by  the  law  as  it  stood  before  the  Act  8  4  4  Will.  4,  c.  27,  there 
was  a  legal  bar,  Courts  of  Equity  considered  that  equitable  rights 
ought  to  be  bound  by  the  same  limitations ;  by  the  24th  section, 
however,  of  that  Act,  there  is  an  express  statutory  provision  apply- 
ing a  similar  bar  to  suits  in  equity.  The  first  twenty-three  sections 
apply  to  legal  estates,  and  the  24th  would  have  clearly  embraced  the 
present  case  but  for  the  25th  section,  which  excepts  the  case  of 
express  trusts ;  but  that,  in  effect,  only  revives  the  old  law,  and 
was  intended  to  be  confined  to  questions  between  cesttUs  que  trust 
jand  trustees  in  possession. 

{Lord  Justice  Knight  Bruce.  —  According  to  your  argument, 
the  trustees,  if  they  should  obtain  possession,  would  be  trustees  for 
part  only  of  the  annuities,  and  not  for  the  whole.] 

♦597        [*The  Lord  Chancellor. — K  you  can  show  that  the 
term  of  years  is  barred,  then  you  can  protect  yourself;  but 
it  is  admitted  that  the  term  is  valid  and  subsisting,  and  the  trusted 
therefore  may  bring  ejectment.] 

[Lord  Justice  Lord  Cranworth.  —  On  what  trusts  would  the 
trustees  hold  if  in  possession  ?  ] 

They  could  only  recover  six  years'  arrears  under  the  42d  sec- 
tion. The  question  in  Young  v.  Lord  Waterpark  (^a')  was  not 
identical  with  the  present ;  it  arose  under  the  40th  section,  where- 
as the  present  arises  under  the  42d:  Jjaw  v.  Bagwell  ;(h)  in  the 
former  case  the  question  was,  whether  the  whole  sum  was  recover- 

(a)  13  Sim.  204;  S.  C.  on  appeal,  15  L.  J.Ch.  N.  S.  63. 
(6)  4  Dra.  &  War.  398 ;  see  p.  409. 
[466] 


cox  V.  DOLMAN.  *  597 

able,  and  here,  whether  the  rents  beyond  six  years,  contrary  to  the 
express  provision  of  the  42d  section:  in  the  former  case  also 
there  had  been  part  payment. 

[The  Lobd  Chancellor.  —  So  there  has  been  here.] 

Mr.  Cooper  and  Mr.  Witham^  for  R.  Snead  Cox,  the  tenant  for 
life  in  possession. 

Mr.  Cory,  for  the  trustees  of  the  term. 

Without  callipg  for  a  reply,  — 

The  Lord   Chancellor.  —  The  point  is  clearly  settled  on  the 
authority  of  Young  v.  Jjord  Waterparky(a)  and  on  principle  there 
is  no  distinction  between  that  case  and  the  present.     The  legal 
estate  here  remains  undisturbed,  and  the  parties  who  have  that 
estate  may  at  once  recover  possession ;  as  long  as  that  right 
remains  in  them,  the  claim  which  is  asserted  *  by  the  plain-    *  598 
tiflF  is  not  barred  by  the  statute.     Whenever  the  trustees, 
having  the  right,  execute  the  trust  by  taking  possession,  the  right 
of  the  cestui  que  trust  immediately  accrues,  and  she  is  entitled  to 
the  full  benefit  of  the  trust.     Here  the  only  question  is,  whether 
there  can  be  an  independent  bar  to  prevent  these  trustees  from 
raising  the  arrears  when  it  is  admitted  that  there  is  an  undisputed 
trust.    There  is  another  circumstance  which  is  not  to  be  over- 
looked ;  viz.,  that  the  greater  part  of  these  annuities  have  all  along 
been  paid,  and  have  only  not  been  paid  in  full,  through  the  neglect 
of  the  trustees,  who  have  failed  to  execute  their  trust  to  the  foil 
extent ;  moreover,  there  can  be  no  doubt  but  that  the  person  in 
possession  of  the  estates  was  aware  of  and  held  them  subject  to 
the  trust.     There  is  no  ground  whatever  to  impeach  the  decision 
in  Young  v.  Lord  Waterpark.  (a)     The  report  of  that  case,  how- 
ever, does  not  distinctly  show  that  there  was  a  subsisting  term  on 
which  the  trustees  could  have  recovered.    As  that  is  admitted,  all 
difficulty  as  to  the  propriety  of  that  decision  vanishes. 

There  must  be  a  declaration  that  the  plaintiflF  is  entitled  to  the 
whole  of  the  arrears  claimed  by  the  bill,  to  be  paid  out  of  the 

(a)  13  Sim.  204 ;  S.  C.  on  appeal,  16  L.  J.  Ch.  N.  S.  63. 
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assets  of  the  tenant  for  life  up  to  the  day  of  his  death,  and  since 
his  death  by  the  present  tenant  for  life. 

The  Lords  Justices  concurred. 
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1851.    Februaiy  12  and  18.    Noyember  15.     1852.    December  1.    Before  the 

Lord  Chancellor  Lord  St.  Leonards. 

Beqaest  of  shares  in  a  joint-stock  bank,  the  assets  of  which  were  by  its  deed  to 
be  deemed  personal  estate,  and  which  consisted  of  freehold  and  copvhold 
estates  and  money  due  upon  mortgage  of  freehold,  copyhold,  and  leasehold 
hereditaments,  held  not  to  be  within  the  statute  of  mortmain.' 

Observations  of  Lord  Truro  upon  joint-stock  companies  established  hy  charter, 
statute,  and  deed,  and  upon  the  distinction  in  effect  between  a  provision  by 
deed  or  statute  constituting  a  joint-stock  company,  whereby  its  assets  are  to 
be  deemed  personal  estate ;  and  semble  per  eundem,  that  there  is  nothing  in 
tlie  statute  of  mortmain,  from  which  it  is  to  be  inferred  that  partnerships, 
consisting  of  numerous  individuals  and  possessing  real  estate,  are  to  be 
exempt  from  its  operation. 

>  S.  C.  11  C.  B.  90 ;  16  Sim.  533 ;  17  Jur.  145 ;  22  L.  J.  Ch.  431. 

*  See  Edwards  0.  Hall,  6  De  6.,  M.  &  G.  74, 92,  93 ;  11  Hare,  1 ;  Entwistle, 
L.  R.  4  Eq.  272 ;  Ashton  v.  Lord  Langdale,  4  De  6.  &  S.  402 ;  15  Jur.  868; 
20  L.  J.  Ch.  234 ;  Watson  r.  Spratley,  10  Exch.  222 ;  Hayter  ©.  Tucker,  4  K. 
&  J.  243;  Linley  v.  Taylor,  1  Giff.  67;  S.  C,  nom.  Taylor  v.  Linley,  5  Jur. 
N.  S.  707 ;  affirmed  on  appeal,  2  De  G.,  F.  &  J.  84;  8  W.  R.  735;  29  L.  J. 
Ch.  534;  Alexander  v.  Brame,  7  De  G.,  M.  &  G.  525;  1  Jarman  WiUs  (3d 
Eng.  ed.),  202  et  seq, ;  Morris  v,  Glynn,  27  Beav.  218 ;  Ion  0.  Ashton,  28  Be&v. 
379;  Wilson  v.  Jones,  L.  R.  2  Exch.  139, -144,  145;  Brook  v.  Badley,  L.  R. 
4  Eq.  106 ;  S.  C,  L.  R.  3  Ch.  Ap.  672.  As  to  the  nature  of  shares  in  public 
companies  holding  real  estate,  see  Angell  and  Ames  Corp.  (9th  ed.)  §  557  and 
notes;  Acland  v,  Lewis,  9  C.  B.,  N.  S.  (99  Eng.  C.  L.)  46,  note.  The  English 
statutes  of  mortmain  have  been  held  by  the  Supreme  Court  of  Pennsylvania  to 
be  the  law  of  that  State,  so  far  as  applicable  to  its  political  condition.  Under 
this  limitation,  they  are  understood  to  be  applicable  in  that  State,  only  so  far  as 
they  prohibit  dedications  of  property  to  superstitious  uses  ox  grants  to  coipora- 
tions  without  a  statutory  license.  Methodist  Church  0.  Remington,  1  Watts, 
218 ;  Miller  0.  Porter,  53  Penn.  St  292.  •*  Li  other  States,"  says  Mr.  Chan- 
cellor Kent,  **it  is  understood  that  the  statutes  of  mortmain  have  not  been 
re-enacted  or  practised  upon.^^  2  Kent  (11th  ed.),  283 ;  Angell  and  Ames  Corp. 
(9th  ed.)  §  149. 
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The  appeal  in  this  case  was  originally  brought  before  Lord 
Truro  on  the  12th  February,  1861,  by  the  defendants,  who  are 
the  representatives  of  four  charitable  societies,  from  so  much  of 
a  decree  of  the  Vice-Chancellor  Shadwell  as  declared  that  the 
bequest  of  certain  shares  in  the  Durham  and  Northumberland  Dis- 
trict Bank  was  not  a  legal  bequest  within  the  statute  of  mortmain. 
The  case  before  the  Vice-Chancellor  is  reported  in  the  16th  volume 
of  Mr.  Simons's  Reports,  p.  583. 

The  appeal  was  fully  argued  before  Lord  Truro  on  the  18th  and 
14th  of  February,  1851,  and  on  the  15th  November,  1851,  the  case 
was  placed  in  his  Lordship's  paper  for  judgment.  On  that  occa- 
sion he  made  the  following  observations :  I  have  considered  this 
case,  and  am  now  prepared  to  give  my  judgment  upon  it ;  but  as 
so  much  property  has  of  late  become  invested  in  joint-stock  com- 
panies, and  as  the  question  before  me  is  one  which  has  already 
often  arisen  and  led  to  conflicting  decisions,  and  is  likely  frequently 
to  recur,  it  is  extremely  important  to  put  the  question  in  a  course 
for  a  final  decision  by  having  the  opinion  of  u  Court  of  Law  on  its 
construction. 

The  cases  bearing  upon  the  point  seem  to  divide  themselves  into 
three  classes  ;  first,  those  of  companies  which  are  corpora- 
tions, but  corporations  of  the  peculiar  nature  *  that  each  *  600 
individual  is  entitled  to  a  certain  proportionate  part  of  the 
profits  resulting  from  the  corporate  property :  with  regard  to  these 
there  have  been  decisions  that  the  shares  in  the  corporate  property 
are  not  within  the  Mortmain  Act.  I  may  mention  as  an  example 
the  case  of  Bligh  v.  Brent^  (a)  which  related  to  the  Chelsea  Water 
Works,  where  it  was  held  that  the  shares  in  that  company  were 
personalty  and  passed  under  the  old  law  by  an  unattested  will ; 
they  were  not  considered  as  -an  interest  iii  land  within  the  Morir 
main  Act,  because  it  appeared  that  the  language  of  the  charter 
of  incorporation  was  much  more  suitable  to  personal  than  to 
real  estate ;  and  the  Court  held  that  the  interest  of  the  corporation 
was  an  interest  only  in  the  surplus  profits,  and  that  the  land  was 
merely  the  instrument  whereby  the  joint  stock  of  money  was  made 
to  produce  profits.  There  is  certainly  a  distinction  between  such 
corporations  and  ordinary  corporations,  in  so  far  as  that,  generally 
speaking,  members  of  a  corporation  have  no  specific  share  or  in- 

(o)  2  Y.  &  C.  268. 
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terest  in  the  profits  of  the  corporate  property,  and  cannot  assign 
their  interest  in  the  corporate  property  ;  but  in  corporations  of  the 
former  soi-t  each  corporator  has  a  separate  and  distinct  assign- 
able interest  to  the  extent  of  his  shares.  The  question,  however, 
as  to  the  interest  of  such  a  corporator  is  quite  distinct  from  that 
which  comes  under  consideration  in  this  case. 

A  second  class  is  that  of  joint-stock  companies  established  by  deed 
but  not  incorporated  either  by  charter  or  Act  of  Parliament ;  and 
the  only  distinction  between  such  companies  and  companies  es- 
tablished by  Act  of  Parliament  is,  that  in  the  latter  case  the  agree- 
ment or  contract  of  partnership  takes  the  form  of  law  under  the 
authority  of  the  legislature.  I  particularly  refer  to  those 
*  601  Acts  of  *  Parliament  which  establish  joint-stock  companies, 
and  which  contain  a  clause  that  the  interests  of  the  share- 
holders shall  be  deemed  personal  estate.  When  that  clause  is 
embodied  in  an  Act  of  Parliament,  of  course  its  enactments  are 
legally  binding,  whatever  may  be  fheir  effect ;  but  when  the  same 
clause  is  contained  in  a  deed  of  partnership,  it  may  not  have  the 
same  effect  at  all,  because  parties  cannot  agree  among  themselves 
to  alter  the  legal  character  or  incidents  attached  to  a  certain  de- 
scription of  property ;  and  this  appears  to  be  the  only  distinction 
between  companies  constituted  by  deed,  and  companies  constituted 
by  Act  of  Parliament. 

The  third  class  comprise  joint-stock  companies  established  by 
Act  of  Parliament,  but  as  the  present  is  not  one  of  those  cases,  we 
need  not  further  consider  what  is  the  effect  of  a  joint-stock  com- 
pany so  established.  The  present  is  a  joint-stock  company  estab- 
lished by  deed,  not  otherwise  connected  with  statute  law,  except 
under  the  general  Act  for  regulating  banking  companies,  and  apply- 
ing in  respects  quite' irrelevant  to  the  question  now  before  me. 

In  the  decision  to  which  I  have  referred,  the  peculiar  nature  of 
this  propei-ty,  being  the  subscriptions  of  numerous  individuals,  was 
remarked  upon,  and  had  some  share  in  influencing  the  conclusion 
that  was  come  to ;  but  I  have  been  unable  to  discover  what  those 
peculiar  incidents  are  which  have  any  bearing  on  the  question.  Is 
there  any  difference,  in  its  legal  characteristics,  between  a  part- 
nership of  a  hundred  or  a  thousand,  and  a  partnership  of  two  or 
three  ?  I  am  not  aware  that  the  law  varies  according  to  the  num- 
ber of  members  of  a  partnership.^    What,  then,  is  the  difference 

'  See  Cape's  EsVs  Case,  emte,  573. 
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between  a  joinlrstock  companj  established  by  deed  and  an  ordi- 
nary partnership  ? 

*  It  was  said  that  the  legislature,  at  the  time  of  passing  the  *  602 
Mortmain  Act,  could  not  have  contemplated  this  description 
of  property.  Why  not  ?  It  might  not  have  contemplated  these  large 
partnerships ;  but  the  law  as  applicable  to  partnerships  was  under- 
stood, and  if  there  had  been  any  thing  in  the  nature  of  a  partnership, 
that  ought  to  have  had  any  influence  in  the  determination  of  its 
character,  I  think  it  would  have  been  noticed.  If  I  am  correct  in 
my  impression,  the  present  is  an  ordinary  partnership  with  all  its 
legal  incidents,  though  attended  with  some  difficulties  of  arrange- 
ment arising  from  the  numbers  of  which  it  is  composed ;  and  it 
appears  to  me  that  there  is  nothing  in  the  statute  of  mortmain, 
from  which  it  is  to  be  inferred  that  that  statute  has.no  application 
to  cases  like  the  present.  I  would  further  remark,  that,  generally 
speaking,  the  decisions  upon  an  Act  of  Parliament  which  are  the 
most  proximate  to  the  period  of  its  becoming  law  are  most  likely 
to  correspond  with  the  spirit  and  intention -of  the  Act.  Within 
seven  years  after  the  passing  of  the  Mortmain  Act,  the  case  of  The 
AttorTtey-Creneral  y.Lord  Weymovth(a)  was  decided.  There  a 
testator  had  directed  his  estates  to  be  sold,  and  out  of  the  proceeds 
of  the  estates,  certain  sums  to  be  given  to  charities.  A  question 
arose,  whether  that  devise  was  within*  the  Mortmain  Act.  I  think 
the  judgment  of  the  Lord  Chancellor  Lord  Hardwickb  is  very  impor- 
tant, and  bears  strongly  on  the  present  case.  He  there  remarks : 
''  It  is  insisted  that  the  true  intention  of  the  Act  was,  according  to 
its  title,  to  restrain  the  disposition  of  lands,  whereby  they  became 
inalienable,  and  this  was  the  only  intention  of  the  Act.  But  I 
think  the  intent  of  the  Act  is  taken  up  much  too  short,  for  the  title 
is  no  part  of  the  Act,  and  has  often  been  determined  not  to  be  so ; 
nor  ought  it  to  be  taken  into  consideration  in  the  construc- 
tion of  this  Act,  for  originally  *  there  were  no  titles  to  the  *  608 
Acts,  but  only  a  petition  and  the  King's  answer,  and  the 
Judges  thereupon  drew  up  the  Act  into  form,  and  then  added  the 
title  ;  and  the*  title  does  not  pass  the  same  forms  as  the  rest  of  the 
Act,  only  the  Speaker,  after  the  Act  is  passed,  mentions  the  title, 
and  puts  the  question  upon  it ;  therefore  the  meaning  of  this  Act 
is  not  to  be  inferred  from  the  title,  but  we  must  consider  the  Act 

(a)  Amb.  20 ;  see  p.  22.      ' 
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itself.  It  first  takes  notice,  that  gifts  and  alienations  of  lands  in 
mortmain  are  prohibited  by  divers  wholesome  laws,  as  prejudicial 
to  the  common  utility ;  and  then  it  proceeds,  that  nevertheless  this 
public  mischief  has  greatly  increased  by  many  large  and  improvi- 
dent alienations  or  dispositions,  made  by  languishing  or  dying  per- 
sons or  by  other  persons  to  uses  called  (charitable)  to  take  place 
after  their  deaths,  to  the  disherison  of  their  lawful  heirs.  The  rea- 
son of  this  statute  was  to  hinder  gifts  by  dying  persons,  out  of  a 
pretended  or  mistaken  notion  of  religion,  as  thinking  it  might  be 
for  the  benefit  of  their  souls  to  give  their  lands  to  charities  which 
they  paid  no  regard  to  in  their  lifetime ;  and  therefore  the  Act 
of  Parliament  has  not  absolutely  prohibited  the  disposition  of  land 
to  charitable  uses,  but  left  it  to  be  done  by  deed,  executed  a  year 
before  the  death  of  the  grantor,  and  enrolled  within  six  months 
after  execution,  though  this  will  render  them  equally  unalienable; 
but  the  legislature  blended  the  two  inconveniences  together,  the 
acts  of  languishing  and  dying  persons,  and  the  disherison  of  heirs." 
I  may  here  observe,  that  it  will  be  found  by  referring  to  Magna 
Gharta,  and  to  7  Edw.  1,  st.  2,  c.  1,  that  there  had  been  a  constant 
conflict  between  the  legislature  and  religious  bodies,  the  legislature 
trying  to  prevent  alienation  under  the  influence  of  impressions 
that  are  more  cogent  when  a  man  is  about  to  leave  the  world 

than  during  the  vigour  of  his  life,  and  the  aim  of  the  . 
*604  *  statute  being  to  prevent  the  disherison  of  heirs  under 
such  circumstances,  and  constant  attempts  being  made  by 
religious  bodies  to  evade  its  operation.  That  may  account  for  the 
generality  of  the  words  in  the  preamble  to  the  9  Geo.  2,  c.  86, 
which  appears  framed  expressly  to  prevent  evasion.  It  will  often- 
times happen,  from  the  imperfection  of  language,  that  it  cannot 
be  adapted  to  repress  a  general  evil  effectually  without  its  some- 
times embracing  cases  beyond  which  the  evil  exists.  Thus,  in 
order  to  prevent  fraud  in  the  excise  and  customs,  there  are  many 
regulations,  the  infraction  of  which  oftentimes  fixes  with  penalties 
persons  whose  disobedience  is  unconnected  with  a  fraudulent  object. 
But  as  Lord  Tenterden  has  said,  such  regulations  are  general,  to 
secure  a  great  object  which  could  not  otherwise  be  secured,  and 
they  must  be  generally  obeyed.  So  it  will  happen  that  to  eflect  a 
general  object  the  legislature  uses  language  very  large  and  com- 
prehensive, with  a  view  to  secure  that  object  which  is  deemed  to 
be  important,  though  in  doing  so  cases  not  precisely  within  the 
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object  maj  be  aifeoted.  The  first  duty  of  the  Court  is  to  look  at 
the  language  of  the  Act,  to  see  its  plain  meaning ;  and  though  the 
particular  [case  may  not  come  within  the  object,  yet  if  it  comes 
distinctly  within  the  meaning  of  the  language,  the  Court  may 
sometimes  be  compelled  to  give  effect  to  that  which  the  language 
imports,  and  by  such  construction  to  include  objects  not  within 
the  Ml  intention  of  the  Act.  It  appears  that  originally  Magna 
Charta,  as  commented  upon  by  Lord  Coke  in  2d  Institute,  p.  65, 
and  the  Statute  of  Bdw.  1,  point  only  at  some  of  the  reasons 
which  it  is  to  be  inferred  existed  for  passing  the  Act  of  9  Oeo.  2  ; 
bat  they  also  point  to  others  which  have  ceased  to  be  of  impor- 
tance, such  as  gifts  in  mortmain,  having  the  effect  of  depriving 
lords  of  their  fees,  and  the  crown  of  escheats.  The  9  Geo.  2, 
however,  points  at  the  evil  caused  by  the  disherison  of 
heirs,  *  but  does  not  of  course  take  notice  of  those  other  *  605 
reasons  which,  since  the  alteration  has  taken  place  in  the 
feudal  nature  and  tenure  of  property,  have  ceased  to  operate. 
Another  reason  is  added,  which  may  have  been  within  the  inten- 
tion of  the  former  Acts ;  namely,  the  circumstance  of  advantage 
being  taken  of  languishing  or  dying  persons. 

It  remains  to  be  considered  whether  there  is  any  difference  in 
fact  between  this  banking  company  and  an  ordinary  partnership. 
It  appears  that  the  company  carried  on  their  concerns  through  the 
agency  of  their  directors,  and  were  empowered  to  invest  their 
capital  in  the  purchase  of  land  or  by  way  of  mortgage,  and  in 
various  other  modes ;  and  it  further  appears  that  the  general  body 
had  the  control  of  the  whole  concern,  at  meetings  called  in  a  par- 
ticular manner.  Now  the  land  and  the  mortgages,  and  all  other 
property  which  the  partnership  possessed,  were  always  subject  to 
the  disposition  of  the  general  body  of  proprietors,  and  in  the 
mean  time  to  the  disposition  and  control  of  what  may  be  called 
the  managing  partners,  or  in  other  words  the  directors.  It  is  ex- 
tremely important,  before  this  case  can  be  determined,  to  consider, 
in  the  first  place,  whether  a  partnership  so  formed  and  carried  on 
is  in  any  manner  different  from  an  ordinary  partnership  composed 
of  a  much  less  number  of  persons.  In  the  next  place,  what  is 
the  effect  of  the  company  having  the  complete  control  of  this 
property?  Suppose  its  deed  of  incorporation  had  provided  that 
the  produce  of  the  land  which  the  company  possessed  should  form 
a  distinct  fund,  and  be  divided  among  the  shareholders,  would 
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that  have  imported  au  interest,  charge,  or  incumbrance  on  the 

land,  or  made  anj  difference  in  principle  from  the  system  which 

actually  prevailed,  whereby  the  profit  of  the  land  was  thrown 

*  606    into  *  a  fund  formed  partly  of  profits  from  land,  partly  of 

interest  on  mortgages,  and  partly  of  banking  profits  ? 

Since  the  passing  of  the  Mortmain  Act  many  cases  have  oc- 
curred on  the  construction  of  that  Act  of  Parliament,  and  various 
views  have  been  taken  of  it.  In  the  case  of  Hilton  v.  Qiravd^  (a) 
decided  by  Vice-Chancellor  Knight  Bruce,  the  question  arose  on 
shares,  some  of  which  were  in  companies  which  were  corporations 
incorporated  by  charter  or  Act  of  Parliament,  and  some  in  com- 
panies which  were  not  incorporated,  and  they  were  all  treated  as 
standing  on  the  same  footing,  as  being  not  within  the  Act,  and  the 
observations  of  the  learned  Judge  are  general  and  applicable  to 
all  companies,  whether  incorporated  or  not.  In  other  cases  also, 
the  distinction  has  not  even  been  adverted  to. 

I  am  prepared,  as  I  have  already  stated,  to  give  my  judgment 
now,  but  it  is  much  better  that  I  should  not  express  my  views  on 
the  question,  if  either  of  the  parties  desire  the  opinion  of  a  Court 
of  Law,  and  if  they  do  they  are  entitled  to  have  it,  as  the  case  is 
one  well  deserving  of  such  consideration. 

[Mr.  Wetherellj  on  behalf  of  the  four  charitable  societies,  elected 
to  have  a  case  for  the  opinion  of  a  Court  of  Law.] 

The  observations  I  havfe  made  have  been  with  a  view  of  calling 
the  attention  of  the  bar  to  some  matters  which  have  not  been 
remarked  upon  in  the  argument.  I  will  mention  two  cases  which 
are  worthy  of  being  considered,  but  being  under  a  totally  diCTerent 
head  of  law,  they  may  not  have  attracted  attention.  One  is  the 
case  of  Baxter  v.  Brotvn.  (6)  There  several  persons  formed  a  part- 
nership for  a  fulling-mill ;  thirty-five  of  the  number  claimed 

*  607    to  vote  for  the  county  in  respect  of  their  interest  in  *  the 

fulling-mill.  The  partnership  was  established  by  deed, 
whereby  it  was  agreed  that  the  property  should  be  deemed  per- 
sonal estate.  The  question  came  on  in  the  shape  of  an  appeal 
from  the  decision  of  the  revising  barrister,  who  had  held  that  the 
partners  in  the  mill  were  entitled  to  vote,  and  the  Court  of  Com- 
mon Pleas  affirmed  that  decision.     There  is  also  another  case 

(a)  1  De  6.  &  S.  183.  (b)  7  Man.  &  Gr.  198. 
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which  appears  to  me  to  be  very  relevant  and  important,  where 
certain  brewers  possessed  considerable  property  in  the  shape  of 
houses,  and  one  of  the  partners  in  the  brewery  left  his  share  in 
the  partnership  to  charitable  uses.  The  devise  was  held  to  be 
within  the  Mortmain  Act.  It  is  important  to  consider  what  dis- 
tinction can  be  established  in  principle  between  those  two  cases 
and  tlie  present.  I  have  considered  all  the  cases  which  have  been 
cited,  and  particularly  the  decisions  of  Lord  Lanodale  and  the 
Yice-Ghancellor  Knight  Bruce,  inasmuch  as  those  are  the  princi- 
pal decisions  in  opposition  to  the  previous  current  of  authority. 
1  have  attended  with  great  respect  to  the  reasoning  on  which  those 
decisions  are  founded,  but  on  the  whole  I  think  it  right  that  this 
case  should  be  submitted  to  a  Court  of  Law,  and  I  have  little 
doubt  but  that  several  matters  relating  to  the  important  question 
before  me  will  be  more  fully  considered  hereafter  than  they  have 
hitherto  been. 

The  following  is  the  case  which  was  stated  for  the  opinion  of 
the  Court  of  Common  Pleas :  — 

Timothy  Myers  deceased,  by  his  will,  dated  the  24th  day  of 
June,  1844,  duly  executed  and  attested,  (amongst  other  things) 
directed  his  executors  to  convert  into  money  all  the  residue  of  his 
personal  estate,  except  his  shares  in  the  Durham  and  Northum- 
berland District  Bank  at  Newcastle,  and  to  invest  the  pro- 
ceeds in  government  *  securities,  and  to  pay  the  dividends  *  608 
arising  therefrom,  and  the  dividends  arising  from  his  said 
shares  in  the  Durjiam  and  Northumberland  District  Bank,  unto 
his  wife,  Ann  Myers,  for  her  life,  and  from  and  after  her  decease 
to  sell  and  convert  into  money  his  said  bank  shares,  and  invest 
the  same  in  government  securities,  which,  with  the  government 
securities  thereinbefore  directed  to  be  purchased,  he  directed  to 
stand  in  his  name  for  ever,  and  the  proceeds  thereof  to  be  from 
time  to  time  received  by  the  following  societies;  namely,  the 
Society  for  promoting  Christian  Knowledge,  the  Society  for  propa- 
gating the  Gospel  in  Foreign  Pai-ts,  the  Church  Missionary  Society, 
and  the  Church  Building  Society. 

The  testator  died  on  the  4th  of  February,  1845,  leaving  his  said 
wife,  now  his  widow,  the  plaintifiF  in  this  suit,  him  sui'viving. 
The  testator  was,  at  the  time  of  making  his  will  and  of  his  death, 
entitled  to  560  shares  in  the  Durham  and  Northumberland  District 
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Bank  'at  Newcastte,  in  his  will  mentioned,  which  is  a  bank  estab- 
lished and  carried  on  in  conformity  with  the  provisions  of  an  Act 
of  Parliament  passed  in  the  seventh  year  of  the  reign  of  his  late 
Majesty  King  George  IV.,  intituled  "An  Act  for  the  better  reg- 
ulating Copartnerships  of  certain  Bankers  in  England,  and  for 
amending  so  much  of  an  Act  of  the  89th  and  40th  Years  of  the 
Beign  of  his  late  Majesty  King  George  III.,  intituled,  ^  An  Act 
for  regulating  an  Agreement  with  the  Governor  and  Company  of 
the  Bank  of  England  for  advancing  the  Sum  of  3,000,000/.  towards 
the  Supply  of  the  Service  of  the  Year  1800,  as  relates  to  the 
same ;' "  and  by  and  under  a  deed  of  settlement  dated  the  Ist 
day  of  July,  1836,  whereby  it  is  (amongst  other  things)  provided 
that  they,  the  said  several  persons,  parties  thereto,  all  of  whom 
were  distinguished  by  the  title  of  proprietors  and  the  several  other 

persons  who,  for  the  time  being,  should  become  and  be  the 
*  609    proprietors  of  shares  in  the  capital  of  *  the  said  company, 

should  constitute  and  form  an  association  or  public  joint- 
stock  copartnership  to  be  called,  and  they  should  be  called,  "  The 
Northumberland  and  Durham  District  Banking  Company,"  to  be 
managed  and  conducted  under  and  subject  to  the  several  rules, 
regulations,  provisions,  and  agreements  thereinafter  contained; 
and  that  they,  the  said  several  parties  thereto,  should  and  would, 
from  time  to  time  and  at  all  times,  so  long  as  they  should  respec- 
tively continue  and  remain  members  thereof,  promote  and  advance 
the  interests  and  prosperity  of  the  same  to  the  utmost  of  their 
power  respectively,  and  the  said  company  should  have  continuance 
until  the  same  should  be  dissolved  under  or  in  pursuance  of 
the  provisions  in  that  behalf  thereinafter  contained.  That  the 
original  capital  or  joint  stock  of  the  said  company  for  carrying  on 
the  same  should  consist  of  the  sum  of  500,000/.  sterling,  and 
should  be  divided  into  50,000  shares  of  the  amount  of  10/.  each 
share,  but  might  be  increased  under  the  power  for  that  purpose 
thereinafter  contained  by  additional  shares,  in  such  manner  as 
thereinafter  expressed  ;  and  the  shares  which,  at  the  date  of  the 
said  indenture,  had  not  been  taken  or  subscribed  for,  and  also 
those  which  might  thereafter  be  created,  as  thereinafter  provided, 
should  be  allotted  and  distributed  and  disposed  of  to  such  persons, 
in  such  manner,  and  on  such  terms  and  conditions  in  every  respect, 
as  the  directors  of  the  said  copartnership  bank  for  the  time  being 
should  deem  most  conducive  to  the  benefit  and  advantage  of  the 
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company.  That  the  business  of  the  company  thereby  established 
should  be  exclusively  confined  to  such  as  was  usually  carried  on 
under  the  term  banking,  including  the  issuing  of  notes  of  hand  or 
bank-notes,  lending  money  on  cash  or  other  accounts,  or  upon 
real,  leasehold,  or  personal  security,  bills  of  exchange,  promissory 
notes,  or  letters  of  credit,  advancing  money  on  the  deposit 
of  title^leeds,  goods,  wares,  and  *  merchandise,  discount-  *  610 
ing  bills  of  exchange  or  promissory  notes  payable  at  or 
after  sight,  after  date,  or  on  demand,  borrowing  or  taking  up 
money  on  receipt  bills,  promissory  notes,  or  other  obligations, 
including  also  purchases,  investments,  dealings,  or  sales  in  or 
upon  the  government  or  public  funds  of  Great  Britain,  navy  or 
exchequer  bills,  India  bonds,  bank  or  East  India  stock,  shares  of 
the  stock  oif  their  own  copartnership,  or  of  the  stock  of  the 
bank  of  England,  or  annuities  for  one  or  more  life  or  lives,  or  of 
any  other  description,  and  also  including  all  other  business  and 
transactions  usual  in  banking  establishments,  and  consistent  with 
the  laws  then  or  thereafter  to  be  in  force  concerning  joint-stock 
banking  companies  and  banking  copartnerships,  and  the  business 
of  the  company  should  be  so  conducted  as  not  to  contravene  any 
of  the  provisions  of  the  said  recited  Act ;  provided  always,  that 
the  ftmds  of  the  said  company  should  not  in  any  instance  be 
invested  in  the  stocks,  funds  or  loans,  of  any  foreign  country,  or 
in  the  purchase  of  land  or  other  real  estate,  except  as  thereinafter 
mentioned,  articles  of  merchandise,  mining  concerns,  or  other 
real  adventures.  That  no  benefit  of  survivorship  should  arise  or 
take  place  amongst  the  shareholders  of  the  said  copartnership 
bank,  and  all  the  property  of  the  company,  as  between  the  share- 
holders thereof,  and  as  between  the  respective  real  and  personal 
representatives,  should  always  be  considered  and  deemed  to  be 
personal  estate,  so  that  each  and  every  of  the  shareholdera  should, 
as  between  and  amongst  themselves,  have  a  distinct  and  separate 
right  to  his  shares  in  the  capital  or  joint  stock  of  the  company, 
and  the  same  should  be  vested  in  him  to  all  intents  and  pur- 
poses and  subject  to  his  disposition  by  deed  or  will,  or  in  cases  of 
intestacy  be  transmissible  to  his  personal  representatives  as  part 
of  his  personal  estate,  and  distributed  accordingly,  but  under 
and  subject  to  such  provisions  in  the  deed  of  settlement 
*  as  should  for  the  time  being  affect  such  shares,  and  also  *  611 
to  his  proportion  of  profits  and  losses  as  next  thereinafter 
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mentioned.  That  each  shareholder  should  be  entitled  to  and  in- 
terested in  the  profits,  and  be  liable  and  subject  to  the  losses  of 
the  company  in  proportion  to  his  shares  in  the  capital  fund  or 
joint  stock  thereof.  That  previously  to  the  meeting  of  the  com- 
pany, to  be  held  in  the  month  of  July,  1887,  as  thereinafter  pro- 
vided, and  previously  to  the  meeting  to  be  held  in  January  in  the 
next  and  every  subsequent  year  during  the  continuance  of  the 
company,  the  directors  should  determine  upon  such  dividend  out 
of  the  clear  profits  of  the  company  as  they  in  their  judgment 
should  think  fit.  That  the  directors  should,  within  twenty-one 
days  next  after  every  such  meeting  at  which  any  dividend  should 
have  been  announced  by  them  or  any  bonus  should  have  been 
determined,  cause  the  same  dividend  and  bonus  respectively  to  be 
divided  amongst  and  paid  to  the  shareholders  respectively  accord- 
ing and  in  proportion  to  the  number  of  their  respective  shares,  at 
such  time  and  in  such  manner  as  the  directors  l^hould  think  fit. 
That  it  should  and  might  be  lawful  for  the  directors  for  the  time 
being  of  the  said  company,  and  they  were  thereby  authorized  and 
empowered  to  provide  in  Newcastle-upon-Tyne,  and  in  such  other 
towns  and  places  as  they  might  think  fit,  such  houses,  ofSoes,  or 
premises  as  they  should  from  time  to  time  deem  requisite  or  expe- 
dient for  carrying  on  and  managing  the  business  affairs  and  con- 
cerns of  the  company,  upon  such  terms  and  stipulations,  and  in 
such  manner  as  they  might  deem  advisable ;  and  such  directors 
might  for  those  purposes,  with  and  out  of  the  funds  of  the  com- 
pany, purchase  in  fee-simple  or  for  any  other  estate,  or  take  a 
lease  of  at  a  yearly  or  other  rent  or  otherwise,  any  houses,  build- 
ings, or  premises,  or  in  the  like  manner  purchase  or  take  a  lease 

of  any  laud  and  erect  and  build  any  houses  or  buildings 
*  612    thereon,  and  keep  *  such  houses  or  buildings  in  repair  for 

the '  purposes  aforesaid,  and  fit  up,  adapt,  and  furnish  the 
same  for  the  use  and  purposes  of  the  company,  and  at  the  expense 
thereof,  and  the  same  lands,  houses,  and  buildings,  or  any  of  them 
respectively,  or  any  part  thereof,  should  or  might  from  time  to 
time  and  at  all  times  afterwards,  sell  again,  exchange,  convey, 
assign,  demise,  let  or  otherwise  dispose  of  or  deal  with,  for  the 
benefit  of  the  company  ;  and  that  such  lands,  houses,  and  build- 
ings so  purchased  as  aforesaid,  should  for  the  purposes  of  the  said 
deed  be  deemed  personal  estate  and  part  of  the  capital  of  the  com- 
pany, and  from  time  to  time  included  in  the  valuation  of  capital, 
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and  should  be  vested  in  trustees  for  that  purpose  appointed  on 
behalf  of  the  company,  on  such  trusts  as  would  effectually  secure 
the  object  and  intention  of  the  said  deed  in  relation  thereto.  That 
as  to  such  of  the  funds  and  capital  or  property  of  the  compaiiy  for 
the  time  being  in  the  hands  of  the  company  as  should  not  be  em- 
ployed or  appear  necessary  to  be  employed  in  the  ordinary  busi- 
ness thereof,  the  directors  for  the  time  being  should,  so  far  as  they 
conveniently  could,  accumulate  the  same  at  interest,  and  for  that 
purpose  might  from  time  to  time  lay  out  and  invest  the  same, 
either  in  the  names  of  the  trustees  for  the  time  being  of  the  com- 
pany or  of  such  other  persons  as  they,  the  same  directors,  might 
appoint,  in  or  upon  some  or  one  of  the  parliamentary  stocks  or 
public  funds  of  Oreat  Britain,  or  in  navy  or  exchequer  bills,  or  in 
India  bonds,  or  bank  or  East  India  stock,  or  on  mortgage,  or 
purchase  of  freehold,  copyhold,  or  leasehold  lands,  tenements,  and 
hereditaments  in  Oreat  Britain,  or  in  the  purchase  of  stock  in  this 
company,  or  of  annuities  for  one  or  more  life  or  lives,  or  of  any 
other  description,  as  they  might  think  proper ;  and  any  board  of 
directors,  when  they  should  deem  it  expedient,  might  cause  any 
of  the  funds  or  property  so  by  this  article  authorized  to 
•  be  laid  out  and  invested  as  aforesaid,  to  be  disposed  of,  *  618 
called  in,  or  otherwise  converted  into  money,  and  the 
money  arising  thereby  to  be  again  laid  out  and  invested  in  and 
upon  any  of  the  stocks  or  securities  as  aforesaid,  and  so  from 
time  to  time  as  occasion  might  require.  That  the  general  board 
of  directors  should  also  appoint  two  or  more  proper  persons  to  be 
trustees  of  the  said  copartnership  bank,  in  whose  names  or  in  the 
names  of  some  or  one  of  whom  all  grants,  con\^eyance8,  and  assur- 
ances of  property  in  favour  or  for  the  use  of  the  same  copartner- 
ship, and  all  instruments  and  assurances  for  the  security  or  for 
the  indemnity  thereof,  and  of  the  directors,  oflScers,  property, 
capital,  stock,  and  effects  thereof  should  be  made  and  taken. 
That  all  securities,  investments,  and  purchases,  which  in  pursu- 
ance of  the  said  indenture  should  b^  taken  or  made  by  or  in  the 
names  of  the  said  present  or  any  future  trustees  or  any  other 
person  or  persons,  in  trust  for  or  on  account  of  the  company,  and 
all  moneys  and  other  property,  estates  and  effects  thereby  secured 
or  therein  invested  or  accruing  therefrom,  should  be  under  the 
control  and  subject  to  the  order  and  disposition  of  the  board  of 
directors  of  the  said  copartnership  bank  for  the  time  being  ;  and 
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every  order  or  direction  made  in  writing  by  the  said  board  of 
directors  touching  the  disposition  of  and  dealing  with  the  same 
securities,  investments,  and  purchases  respectively,  should  be  obli- 
gatory on  and  observed  by  the  said  trustees  or  trustee,  and  should 
be  a  justification  to  them  and  him,  and  their  and  his  indemnity, 
in  acting  in  obedience  to  such  order  or  direction ;  and  all  such 
trustees  should,  when  required  by  the  said  board  of  directors, 
sign,  seal,  and  execute,  and  should  be  bound  to  sign,  seal,  and 
execute,  at  the  expense  of  the  company,  such  declaration  of  trust 
of  the  estates,  securities,  moneys,  and  effects  purchased, 
*  614  taken,  holden,  or  possessed  of  or  *  vested  in  them  respec- 
tively on  behalf  of  the  company,  as  such  board  of  directors 
or  their  counsel  shpuld  from  time  to  time  devise  or  require.  That 
if,  in  pursuance  of  any  of  the  powers  contained  in  the  said  inden- 
ture, the  company  thereby  established  should  be  dissolved,  the  said 
board  of  directors  should  with  all  convenient  speed  wind  up,  settle, 
and  bring  to  a  final  rest  and  balance  the  accounts  and  affairs  of 
the  company ;  and  for  giving  effect  to  such  winding  up  and  settle- 
ment, but  for  no  other  purpose,  the  company  and  the  powers  of 
the  directors,  and  the  election  of  new  directors  to  supply  vacancies, 
should  be  held  to  be  subsisting  and  continuing,  any  thing  therein- 
before contained  to  the  contrary  notwithstanding ;  and  such  of  the 
funds-  and  property  of  the  company  as  should  not  then  consist  of 
money,  and' so  much  of  the  capital  and  profits  of  the  company  as 
should  remain  after  answering  the  claims  and  demands  thereon, 
should  be  paid  to  and  distributed  amongst  the  shareholders  existing 
at  the  time  of  the  dissolution,  and  their  respective  executors,  ad- 
ministrators, or  assigns,  in  the  proportions  in  which  they  should 
then  be  respectively  entitled  thereto.  The  property  of  the  said 
bank  consists  amongst  other  things  of  certain  freehold  and  copy- 
hold hereditaments,  and  money  due  on  mortgage  of  freehold,  or 
copiyhold,  or  leasehold  hereditaments. 

The  question  in  the  case  was,  whether  the  bequest  of  the  tes- 
tator's shares  in  the  Durham  and  Northumberland  District  Bank, 
from  and  after  the  decease  of  his  wife  Ann  Myers,  was  a  legal 
bequest  within  the  Act  9  Geo.  2,  c.  36,  intituled  '^  An  Act  to 
restrain  the  Disposition  of  Lands,  whereby  the  same  became 
inalienable,"  reference  being  had  to  the  deed  of  settlement  of  the 
said  Durham  and  Northumberland  District  Bank. 
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*  The  farther  hearing  of  the  appeal  was  ordered  to  stand   *  615 
over  until  after  the  Judges  had  delivered  their  certificate. 
The  Judges  of  the  Court  of  Common  Pleas  ijiade  the  following 
certificate :  (a)  — 

^^  This  case  has  been  argued  before  us  by  counsel.  We  have 
considered  it,  and  are  of  opinion  that  the  said  bequest,  made  by 
the  said  will  of  the  said  testator,  Timothy  Myers,  of  his  the  said 
testator's  shares  in  the  Durham  and  Northumberland  District 
Bank,  from  and  after  the  decease  of  his  wife  Ann  Myers,  in  his 
will  named,  is  a  legal  bequest  within  the  statute  of  the  ninth  year 
of  the  reign  of  King  George  11.,  intituled  ^  An  Act  to  restrain  the 
Disposition  of  Lands,  whereby  the  same  became  inalienable.' 

"John  Jebvis. 

"C.  Cbesswell. 

"Edward  Vaughan  Williams. 

"T.  N.  Talpourd." 

The  case  now  came  on  before  the  Lord  Chancellor  Lord  St. 
Leonards,  on  the  certificate  of  the  Court  of  Common  Pleas.  Two 
questions  were  presented  to  the  Court :  fir&t,  whether  the  shares 
were  legally  given  to  the  charities ;  and,  secondly,  whether,  assum- 
ing they  were  not  legally  given,  certain  subsequent  calls  which 
had  been  made  on  the  shares  were  payable  out  of  the  shares  them- 
selves, or  out  of  the  general  residue. 

Mr,  Craig  and  Mr,  Wetherellj  for  the  charities,  asked  for  a 
decree  in  conformity  with  the  certificate. 

Mr.  Elmsley  and  Mr.  Faber,  for  the  plaintiff,  the  widow  of  the 
testator,  contra.  —  The  question  turns  on  the  third  section  of 
the  statute  of  mortmain,  9  Geo.  2,  c.  86,  which  declares  that 
"  all  gifts,  grants,  conveyances,  appointments,  assurances, 
and  *  settlements  whatsoever,  of  any  lands,  tenements,  or  *  616 
other  hereditaments,  or  of  any  estate  or  interest  therein, 
or  of  any  charge  or  other  incumbrance  affecting  or  to  affect 
lands,"  &C.J  shall  be  absolutely  void.  It  having  been  ascer- 
tained that  the  property  of  the  bank,  at  the  testator's  death, 
consisted  among  other  things,  of  fireehold  and  copyhold  here- 

(a)  11  C.  B.  90. 
VOL.  n.  31  [  481  ] 
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ditaments,  and  money  due  on  mortgage  of  freehold,  copyhold, 
and  leasehold  hereditaments,  the  bequest  of  any  share  or  inter- 
est in  such  ban|^  clearly  savours  so  much  of  realty  as  to  be 
within  the  operation  of  the  statute  of  mortmain,  and  therefore 
Yoid.  Such  being  the  legal  conclusion  from  the  facts,  no  pro- 
vision  in  the  deed  constituting  the  partnership  can  alter  the  nature 
of  the  property :  27ie  KiTig  v.  The  Dock  Company  of  HuMj  (a)  in 
which  case  the  company  had  bought  lands  for  their  docks,  and 
their  shares  were  by  their  act  of  incorporation  declared  to  be  per- 
sonal estate,  and  exemption  was  on  that  account  claimed  from  the 
poor-rate ;  the  Court  held,  that  as  between  the  heir  and  the  execu- 
tor it  was  to  be  considered  personal  property,  but  that  the  legis- 
lature did  not  intend  to  alter  the  nature  of  it  in  any  other  respect. 
It  is  immaterial  whether  tlie  declaration  is  made  by  statute,  or  by 
deed,  or  by  will,  the  nature  and  incidents  of  the  estate  cannot  be 
altered.  Flint  v.  Warren^  (6)  Baxter  v.  Brown,  (c)  On  the  same 
principle  real  estate  forming  part  of  partnership  property,  and  as 
such  in  equity  considered  personal  estate,  is  exempt  from  probate 
duty.  Cu%tance  v.  Brad%haw,  (d)  So  money  arising  from  the  sale 
of  real  estate  conveyed  to  trustees  for  the  payment  of  debts, 
though  the  estate  was  not  sold  till  after  the  death  of  the  debtor, 

was  held  not  subject  to  probate  duty.  MatBon  v.  Swift,  (e) 
*  617   So  where  partners  had  agreed  among  *  themselves  that 

their  interest  in  certain  freehold  estate  was  to  be  considered 
personal  estate,  such  declaration  being  for  a  collateral  purpose  did 
not  prevent  their  right  to  vote  in  respect  of  such  freehold  interest : 
Baxter  v.  Brown^  (6)  the  Court  observing,  page  215,  "  We  think 
the  generality  of  these  words  must  necessarily  be  limited  by  the 
subject-matter  of  the  trusts  declared  by  the  deed,  and  that  they 
can  extend  no  further  than  the  object  and  purposes  of  the  deed 
require;  and  further,  we  think  it  may  be  considered  as  a  very 
doubtful  question  whether  the  private  agreement  of  parties,  or  any 
authority  short  of  that  of  an  Act  of  Parliament,  can  deprive  tlie 
owners  of  the  freehold  of  the  right  of  voting  for  a  niember  of  Par- 
liament, which  is  a  right  inherent  in  the  owners  of  the  freehold, 
not  for  their  own  benefit,  but  for  that  of  the  conmiunity  of  which 
they  form  a  part."    The  argument  of  the  appellants  must  go  to 

(a)  1  T.  R.  219.  (d)  4  Hare,  815, 

(6)  U  Sim.  554.  («}  8  Beav.  868. 

(c)  7  M.  ds  6.  198. 
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the  extreme  length  of  asserting  that  the  company  has  no  estate  or 
interest  in  lands  whatever.  We  submit  that  for  every  other  pur- 
pose than  that  defined  by  the  deed,  the  right  remains  unaffected, 
and  that  it  is  a  purpose  wholly  collateral  to  the  deed,  whether  or 
not  the  shares  be  or  not  within  the  statute  of  mortmain.  Nothing 
is  better  settled  than  that  whenever  real  estate  is  directed  to  be 
sold  for  the  purpose  of  being  given  to  a  charity,  the  legacy  is  void : 
Page  v.  Leapingwell ;  (a)  there  can  be  no  difference  where  the 
property  forms  part  of  partnership  assets.  It  is  also  clear  that  but 
for  the  provision  in  this  deed  declaring  the  shares  to  be  personal 
estate,  the  bequest  would  be  within  the  statute ;  but  it  surely  is 
not  competent  for  persons  by  any  arrangement  among  themselves 
to  contravene  an  express  statutory  enactment.  All  the  earlier 
authorities  show  that  Courts  of  Equity  have  been  desirous  to  carry 
out  the  intention  of  the  Mortmain  Act  to  the  letter :  thus 
the  ♦  benefit  of  a  grant  from  the  Crown  to  lay  down  chains  ♦  618 
in  the  Thames  for  mooring,  was  held  to  be  an  interest  in 
land.  Negus  v.  CotUter.  (6)  So  with  respect  to  a  mortgage  of 
turnpike  tolls :  Knapp  v.  Williams  ;  (jf)  and  bonds  of  the  commis- 
sioners for  the  improvement  of  the  city  of  Bath :  Hawse  v.  Chap- 
man ;(^d^  and  money  secured  on  poor-rates:  Finch  y.  Squire ;(e) 
and  canal  shares,  though  declared  personal  estate,  and  transmissi- 
ble as  such.  Tamlinson  v.  Tomlinsan.  (^)  The  first  case  which 
at  all  impugned  these  authorities  was  that  of  The  Attomey-Gevr 
ercd  V.  Chiles^  decided  by  Lord  Cottenham,  when  Master  of  the 
Bolls,  in  1835,  Shelford's  Law  of  Mortmain,  pp.  266,  987,  when 
he  held  that  a  gift  of  India  stock  to  a  charity  was  not  void ;  but 
the  learned  Judge  there  states  that  bank  stock  would  be  more 
likely  to  be  affected  by  the  statute  of  mortmain.  In  the  subse- 
quent cases  of  March  v.  The  Attorney-General,  (K)  Sparling  v. 
Parker,  (i)  and  Walker  v.  Milne,  (i)  Lord  Lanodale  followed  the 
authority  of  The  Attorney-General  v.  QUes,  which  seems  also  to 
have  been  followed  by  the  Vice-Chancellor  Knight  Bruce,  in  the 
cases  of  BUten  v.  Oiraud,  (V)  and  Ashton  v.  Lord  Langdale,  (m) 

(a)  18  Yes.  463.  (h)  5  Beay.  433. 

(&)  Amb.  367.  (0  ^  Beav.  460. 

(c)  4  Vea.  430  n.  (k)  11  Beav.  607. 

Id)  4  Yes.  642.  (Q  1  De  G.  &  S.  183. 

(c)    10  Yen.  41.  (to)  16  Jut.  817. 
(g)  9  Beav.  469. 
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It  is  to  be  observed  that  in  abnost  all  these  cases  the  companies 
were  incorporated  companies,  and  formed  with  a  view  to  an  exist- 
ence in  perpetuumj  where  the  real  estate  was  onlj  for  the  purposes 
of  trade. 

Mr.  Renshatffy  for  the  next  of  kin,  referred  to  The  Attamey- 
Q-eneral  v.  Jone».  (a) 

Mr.  Teed  and  Mr.  W.  Hughes^  for  the  executors. 

♦  619  *  The  Lord  Chancellor,  without  calling  for  a  reply.  — 
There  is  no  doubt  that  wherever  any  thing  savouring  of 
realty  is  given  by  will  to  a  charity,  the  legacy  is  within  the  prohi- 
bition of  the  statute  of  mortmain.  The  words  of  the  Act  are 
very  explicit,  and  include  all  ^'  hereditaments  corporeal  or  incor- 
poreal whatsoever." 

The  cases  of  Negus  v.  Coulter  (6)  and  The  Attamey-General 
V.  JoneSj  (a)  to  which  I  have  been  referred  by  the  respondents, 
are  clear  enough.  In  the  former  case,  the  right  to  lay  mooring- 
chains  in  the  Thames  was  construed  to  be  such  an  interest  in  real 
estate  as  to  be  within  the  operation  of  the  statute.  In  the  latter 
case,  the  profits  arising  from  the  tolls  of  a  light-house  were  held  to 
be  real  property.  Some  of  the  authorities  cited  have  gone  con- 
siderable lengths,  as  for  instance  the  case  of  Knapp  v.  WU- 
liamSy  (t;)  where  there  was  the  bequest  of  sums  secured  by  a 
mortgage  of  turnpike  tolls ;  but  in  that  case  it  is  to  be  observed 
there  was  an  actual  assignment  of  the  real  property  on  which  the 
tolls  were  secured :  there  was  therefore  something  more  than  mere 
savouring  of  realty.  With  respect  to  the  cases  more  like  the 
present,  it  is  impossible  to  deny  that  the  current  of  modem  deci- 
sions is  against  the  older  cases,  and  that  while  there  is  to  be 
discovered  an  inclination  formerly  to  carry  the  provisions  of  the 
Act  beyond  the  intention  of  the  legislature,  the  tendency  of 
modern  decisions  has  been  the  other  way.  My- inclination  is 
neither  to  the  one  side  nor  to  the  other.  I  desire  to  give  such  a 
construction  to  the  statute  as  shall  satisfy  its  terms,  and  meet  the 
intention  of  the  legislature.^  The  question  before  me  is,  whether 
the  legislature,  did  or  did  not  intend  to  strike  at  interests   of 

(a)  1  Mac  &  G.  674.  (6)  Amb.  867.  (c)  4  Yes.  4S0ffi. 

>  See  per  Lord  CAiRNd  L.  C,  in  L.  B.  8  Ch.  Ap.  678. 
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this  nature.  If  we  look  at  the  intention  of  *  the  purchaser  *  620 
of  these  shares,  it  is  obvious  that  he  no  more  intended  to 
buy  an  interest  in  any  real  estate,  which  might  form  part  of  the 
partnership  property,  than  to  buy  a  portion  of  the  real  estate  for 
his  own  use.  By  the  very  construction  of  the  partnership  deed 
such  real  estate  would  have  gone  to  his  personal  representatives, 
and  his  real  representative  could  not  have  taken  any  portion  of 
the  estate  by  descent.  Undoubtedly,  as  was  put  in  the  argument, 
a  state  of  circumstances  might  arise  in  which  one  man  might 
either  be  the  survivor  or  the  purchaser  of  the  interests  of  his  part- 
ners in  the  company,  and  thus  become  the  possessor  of  the  real 
estate ;  but  assuming  such  a  result,  he  would  take  it  in  a  new 
light,  he  would  find  himself  owner  of  real  estate,  and  being  the 
owner,  he  might  of  course  elect  to  retain  it  as  real  estate.  The 
respondents  are  under  the  necessity  of  admitting  that  real  property 
purchased  for  the  purpose  of  carrying  on  a  trade  would  not  fall 
within  the  statute.  But  why  not?  Take  the  case  of  a  dock 
company;  the  dock  itself  is  constructed  upon  real  estate,  that 
remains  realty  while  the  partnership  remains,  but  it  is  not  denied 
at  the  bar  that  the  buildings  and  offices  of  the  company  would  not 
be  real  estate  within  the  statute  of  mortmain ;  and  the  reason 
simply  is,  that  the  subject  is  of  itself  a  necessary  incident  to  the 
trade.  Suppose  this  very  company  had  bought  real  estate  for 
the  purpose  of  its  trade,  just  as  they  might  have  bought  a 
ship:  it  surely  would  have  been  competent  for  them  to  have 
done  so. 

The  true  way  to  test  it  would  be,  to  assume  that  there  is  real 
estate  of  the  company  vested  in  the  proper  persons  under  the 
provisions  of  the  partnership  deed.  Could  any  of  the  partners 
enter  upon  the  lands,  or  claim  any  portion  of  the  real  estate 
for  his  private  purposes  ?  Or  if  *  there  was  a  house  upon  *  621 
the  land,  could  any  two  or  more  of  the  members  enter  into 
the  occupation  of  such  house  ?  I  apprehend  they  clearly  could  not ; 
they  would  have  no  right  to  step  upon  the  land;  their  whole 
interest  in  the  pi*operty  of  the  company  is  with  reference  to  the 
shares  bought,  which  represent  their  proportions  of  the  profits. 
No  incumbrancer  of  an  individual  member  of  the  company  would 
have  any  such  right.  In  short,  a  member  has  no  higher  interest 
in  the  real  estate  of  the  company  than  that  of  an  ordinary  partner 
seeking  his  share  of  the  profits  out  of  whatever  property  those 
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profits  might  be  found  to  have  resulted.^  If  he  die  at  one  partic- 
ular time,  he  will  leave  the  same  interest  in  the  partnership 
property,  although  that  may  consist  of  real  estate  at  one  period 
and  not  at  another.  The  quality  of  the  partnership  property  can 
neither  alter  its  destination  nor  the  quantum  of  a  member's 
interest.  Upon  all  principle,  therefore,  I  think  it  is  perfectly 
clear  that  this  bequest  is  not  within  the  statute.^ 

The  cases  of  Cu9tance  v.  Bradahaw  (a)  and  Matson  v.  Swift,  (b) 
on  the  non-liability  of  real  property  to  probate  duty ;  and  The 
King  v.  The  Dock  Company  of  Hullj  (<?)  as  to  the  ratability  of 
docks  to  poor-rates,  though  the  shares  of  the  company  creating 
the  docks  were  declared  personalty  by  their  act  of  incorporation, 
are  not  in  point ;  it  is  quite  obvious  that  no  agreement  among  the 
members  of  a  partnership  as  to  the  quality  in  which  they  are  to 
hold  and  enjoy  land  can  affect  its  ratability,  or  warrant  an  impo- 
sition of,  or  an  exemption  from,  a  rate.  Land  is  liable,  as  stock 
in  trade  is  liable,  for  poor-rate,   except  that  stock  in  trade  is 

annually  exempted  from  such  liability.  The  cases  on  the 
*  622   probate  duty  have  still  *  less  application.     A  more  difScult 

question  arises  from  the  consideration  of  the  decision  in 
Baxter  v.  Brotvn,  (d)  *  I  have  some  difficulty  in  reconciling  that 
case  with  the  later  authorities ;  but  looking  at  the  Act  of  Parlia- 
ment regulating  the  qualification  to  vote,  it  gives  the  same  right 
to  vote  in  respect  of  an  equitable  interest  as  of  the  legal  owner- 
ship ;  and  the  decision,  therefore,  only  amounted  to  this,  that  the 
right  to  vote,  being  conferred  by  Act  of  Parliament,  could  not  be 
taken  away  except  by  Act  of  Parliament.  If  such  was  not  the 
effect  of  that  decision,  it  is  undistinguishable  from  the  later 
decision  of  the  same  court,  which  has  now  certified  that  this  case 
does  not  fall  within  the  statute  of  mortmain.  I  am  consequently 
relieved  from  the  weight  of  the  authority  of  Baxter  v.  Brawn,  (d) 
I  must  say  I  think  the  case  of  Walker  v.  Milne  (e)  went  further 
than  the  present,  because  there  part  of  the  property  being  canal 
bonds,  there  was  an  actual  assignment  of  '^  the  undertaking,  and 
all  and  singular  the  rates,"  &c.    I  am  not,  however,  called  upon 

(a)  4  Hare,  316.  (c)   1  T.  R.  219.  (c)  11  Beay.  607. 

(6)  8  Beay.  368.  {d)  7  M.  &  6.  198. 

>  Wood  V.  C,  in  Entwistle  v,  Davis,  L.  R.  4  Eq.  272,  276 ;  1  Jarman  Wills 
(3d  Eng.  ed.),  203;  Forbes  v.  Steren,  L.  R.  10  Eq.  178,  189. 
'  See  Forbes  v,  Steven,  L.  R.  10  Eq.  178,  189. 
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to  express  any  opinion  upon  that  case.  I  have  only  to  consider 
whether  this  testator,  as  a  partner  in  the  bank,  had  such  an  inter- 
est as  would  deprive  him  of  the  power  of  disposing  of  it  in  the 
manner  he  has  done.  My  opinion  is,  he  had  not  such  an  interest, 
and  that  the  certificate  of  the  Court  of  Common  Pleas  is  correct. 
The  judgment,  therefore,  of  the  Vice-chancellor  must  be  reversed ; 
the  costs  will  be  paid  out  of  the  residue,  and  as  that  residue  con- 
sists of  realty  and  personalty,  the  costs  must  be  borne  ratably. 


♦  STUMP  V.  GABY.  *  623 

1852.    December  11.    Before  the  Lord  Chancellor  Lord  St.  Lkokabdb. 

The  plaintiff  claimed,  as  heir-at-law  of  A.,  who,  as  the  bill  alleged,  when  in  very 
embarrassed  circumstances,  had  executed  a  voidable  conveyance  to  his  solic- 
itor. The  bill  after  stating  a  pretence  on  the  part  of  the  defendants,  who 
claimed  under  the  solicitor,  that  A.  had  confirmed  the  conveyance  by  his 
will,  charged  that  he  had  died  intestate  as  to  the  premises  in  question,  and 
prayed  that  the  conveyance  and  any  testamentary  disposition  by  him  in  con- 
firmation thereof  might  be  declared  null  and  void.  Plea,  that  A.  by  will, 
after  reciting  the  probability  of  the  conveyance  being  disputed,  had  ratified 
and  confirmed  it,  allowed.' 

Asauming  that  the  conveyance  was  voidable,  the  interest  which  remained  in  A. 
after  its  execution  was  not  a  right  of  entry  under  the  old  law,  but  an  equitable 
estate  which  was  clearly  devisable.' 

This  was  an  appeal  by  the  plaintiff,  James  White  Stump,  suing 
in /ormd  pauperis,  from  the  decision  of  the  Vice-Chancellor  Lord 
Cbanwobth  allowing  a  plea  to  the  plaintiff's  bill. 

The  bill  was  filed  on  the  2d  January,  1851,  by  J.  W.  Stump, 
against  Edward  Gaby,  Mary  Ann  Gktby,  and  Thomas  Alexander, 

'  In  order  to  make  a  valid  confirmation  a  person  must  be  aware  that  the  act 
he  is  doing  will  have  the  effect  of  confirming  an  impeachable  transaction.  Murray 
r.  Palmer,  2  jSch.  &  Lef.  486 ;  Dunbar  v.  Tredennick,  2  B.  ds  B.  317 ;  De 
Montmorency  v.  Devereux,  7  CI.  &  Fin.  188 ;  Salmon  o.  Cutts,  4  De  G.  &  S. 
129;  Waters  o.  Thorn,  22  Beav.  547;  Musselman  o.  Eshleman,  10  Barr,  394; 
Painter  v.  Henderson,  7  Barr,  48 ;  Moore  v.  Hilton,  12  Leigh,  2 ;  Williams  v, 
Marshall,  4  Gill  &  J.  377 ;  ScoU  v.  Freeland,  7  Sm.  &  M.  410 ;  Harrington 
V.  Brown,  5  Pick.  519 ;  Wood  v.  Downes,  18  Yes.  123,  124,  128 ;  Morse  v. 
Bojal,  12  Yes.  373,  374 ;  1  Story  Eq.  Jur.  §  345. 

*  See  Gresley  v.  Mousley,  4  De  G.  &  J.  78 ;  Uppington  v.  Bullen,  2  Dr.  & 
War.  184. 
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and  certain  other  parties  whom  the  plaintiff  alleged  were  heirs  in 
coparcenary  with  him  of  one  Ajliffe  White.  The  bill  in  substance 
stated  that  Ayliffe  White,  by  his  will  bearing  date  the  2d  Septem- 
ber, 1760,  devised  the  estates  which  were  the  subject  of  the  suit  to 
his  eldest  son,  Henry  Boswell  White,  for  life,  with  remainder  to 
Ayliffe  White,  the  son  of  the  said  H.  B.  White,  for  life,  with  re- 
mainder to  the  first  and  other  sons  of  A.  White  the  grandson  in 
tail  male,  with  remainder  to  the  second  and  other  sons  of  Henry 
Boswell  White  in  tail  male,  with  remainder  to  the  testator's  second 
and  third  sons,  Francis  and  John  White,  successively  for  their  re- 
spective lives,  with  remainder  to  their  first  and  other  sons  succes- 
sively in  tail  male,  with  remainder  to  the  testator's  own  right 
heirs.  The  bill  stated  that  Henry  Boswell  White  died  in  1774, 
leaving  his  son  Ayliffe  White,  the  grandson  of  the  testator,  his 
only  child  him  surviving,  and  that  Ayliffe  White  the  grandson 

entered  into  possession  of  the  estate,  and  continued  in  such 
*624    possession  until  *his  death  without  issue  in  1826.     The 

bill  alleged  that  upon  the  decease  of  A.  White  the  grandson 
without  issue,  Elizabeth  Salisbury,  the  wife  of  John  Wilkins  and 
mother  of  the  defendant  John  Clark  Wilkins,  and  Mary  de  Lyon, 
the  wife  of  Joseph  Stump  and  mother  of  the  plaintiff,  and  the  de- 
fendant Ann  Sutton,  the  wife  of  John  Sutton,  and  Sophia,  the  wife 
of  John  Henly  and  mother  of  the  defendant  Robert  John  Henly, 
and  Harriet,  the  wife  of  Sydenham  Bailey  and  mother  of  the  de- 
fendant  Sydenham  Wood  Bailey,  were  the  only  surviving  great- 
grandchildren of  the  said  testator  Ayliffe  White  (the  grandfather) 
and  his  right  heirs  in  coparcenary ;  and  that  Mary  de  Lyon  Stump 
was  under  coverture  at  the  death  of  A.  White  the  grandson,  and 
remained  so  until  the  22d  May,  1841^ 

The  bill  stated  that  the  defendants  Edward  Gaby,  Mary  Ann 
Gaby,  and  Thomas  Alexander  were  then  in  the  actual  possession 
or  in  the  receipt  of  the  rents  and  profits  of  the  premises  in  ques- 
tion, and  had  got  possession  of  the  title-deeds,  and  pretended  that 
A.  White  the  grandson  had  executed  during  his  lifetime  some  assur- 
ance or  assurances  whereby,  for  a  sufficient  consideration,  he  con- 
veyed the  inheritance  of  or  in  the  premises  to  or  in  such  manner 
as  that  the  same  or  some  part  or  parts  thereof  were  then  vested 
in  the  defendants  E.  Gaby,  M.  A.  Gaby,  and  T.  Alexander,  or 
some  or  one  of  them,  for  an  estate  of  inheritance,  and  that  he  con- 
firmed such  conveyance  or  assurance  by  some  testamentary  dispo- 
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aition ;  whereas  the  plaintiff  charged  the  contrary,  and  that  no 
interest  in  the  premises  or  any  part  thereof  passed  by  any  instru- 
ment executed  by  A.  White  (the  grandson)  during  his  lifetime 
which  extended  beyond  his  life. 

The  bill  charged  that  A.  White  (the  grandson)  was  dur- 
ing his  life  in  very  embarrassed  circumstances,  and  *in  *625 
prison  or  under  arrest  for  debt,  and  that  one  Ralph  Hale 
Gaby  (then  deceased)  during  the  lifetime  of  A.  White  the  grand- 
son, acted  as  his  attorney  or  solicitor,  and  that  whilst  acting  in 
such  capacity,  and  taking  advantage  of  the  embarrassments  of  A. 
White  the  grandson,  and  of  his  being  under  arrest,  obtained  from 
him  a  deed  of  assignment  or  other  assurance  of  his  interest  in  the 
premises,  upon  an  express  trust  or  confidence,  and  for  a  wholly 
inadequate  consideration,  and  that  under  colour  of  such  assign- 
ment or  other  assurance,  upon  such  trust  or  confidence,  Ralph  Hale 
Gaby  entered  into  the  receipt  of  the  rents  and  profits  of  the  prem- 
ises, and  thaf  the  defendants  E.  Gaby,  M.  A.  Gaby,  and  T.  Alex- 
ander claim  through  and  under  R.  H.  Gaby,  and  by  virtue  of  the 
said  assignment  or  other  assurance,  and  that  they  are  de  facto 
trustees  of  the  premises  for  the  benefit  of  the  plaintiff  and  the 
other  coparceners. 

The  bill  charged  that  the  defendants  E.  Gaby,  M.  A.  Gaby,  and 
T.  Alexander  pretended  that  A.  White  the  grandson  had  some 
estate,  right,  or  interest  in  the  hereditaments  devised  by  the  will 
of  A.  White  the  grandfather,  which  he  had  power  to  dispose  of  by 
will,  and  that  he  did  so  dispose  thereof;  whereas  the  plaintiff 
charged  that  the  said  A.  White  the  grandson  died  intestate  as  to 
any  interest  he  might  have  had  therein,  and  that  upon  his  death, 
the  interest,  if  any,  which  he  had  therein,  devolved  upon  the  plain- 
tiff's mother,  and  the  said  other  coparceners,  as  the  co-heiresses 
at  law  of  the  said  A.  White  the  grandson. 

The  bill  prayed  inter  alia  that  the  rights  of  the  plaintiff  under 
tiie  will  of  A.  White  the  grandfather  might  be  ascertained  and 
declared,  and  that  any  deed  or  deeds  which  might  appear 
to  have  been  executed  by  A.  White  ^  the  grandson  in  man-  *  626 
ner  therein  charged,  and  any  testamentary  disposition  by 
A.  White  the  grandson  in  confirmation  thereof,  might  be  declared 
null  and  void  as  against  the  plaintiff,  and  that  the  defendants  E. 
Gaby,  H.  A.  Gaby,  and  T.  Alexander  might  be  decreed  to  give  up 
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posseBsion  of  the  premises  to  the  plaintiff,  together  with  all  deeds 
and  muniments  of  title  relating  thereto. 

To  this  bill  the  defendant  T.  Alexander  put  in  the  following 
plea  in  bar:   Tliat  after  the  decease  of  Henry  Boswell  White, 
Ayliffe  White  the  grandson  duly  made  and  published  his  last  will 
dated  the  22d  September,  1819,  and  by  it,  so  far  as  it  is  material 
to  state  it,  after  disposing  of  certain  portions  of  his  real  estates  not 
now  in  question,  he  gave  and  devised  all  the  rest,  residue,  and 
remainder  of  his  real  and  personal  estate  whatsoever  and  where- 
soever unto  his  wife,  Hester  Maria  White,  subject  to  the  payment 
of  his  debts  and  funeral  expenses,  to  hold  to  her,  her  heirs,  exe- 
cutors, administrators,  and  assigns  for   ever,  according   to   the^ 
respective  natures  and  qualities  thereof;  that  afterwards  the  said 
Ayliffe  White  the  grandson  duly  made  and  published  a  codicil  to 
his  said  will,  dated  the  17th  March,  1820,  and  thereby  gave  and 
devised  in  the  words  and  figures  following,  that  is    to    say: 
^'  Whereas  som^  time  in  the  year  of  our  Lord  1812, 1  sold  and 
conveyed  to  Ralph  Hale  Gaby,  Nathan  Atherton,  and  William 
Whitworth,  the  reversion  in  fee  of  certain  messuages,  farms,  lands, 
and  hereditaments  in  Kington,  St.  Michael,  in  the  county  of  Wilts, 
expectant  and  to  come  into  possession  on  my  decease  without  such 
issue,  subject  to  an  annuity  of  1502.  to  my  wife ;  and  I  also  joined 
in  granting  and  confirming  to  the  said  Ralph  Hale  Gaby  the  rever- 
sion in  fee  of  my  farm  then  in  the  occupation  of  Joseph  Stump, 
which  I  had  before  conveyed  to  the  said  Nathan  Atherton ;  and 
whereas  John  Wilkins,  who  intermarried  with  one  of  the 
*  627    family  of  *  Henry  White,  has  thought  proper  to  threaten 
that  such  conveyances  shall  be  disputed :  now  in  order  to 
prevent  all  dispute,  I  hereby  ratify  and  confirm  the  conveyances 
made  to  them,  the  said  Ralph  Hale  Gaby,  Nathan  Atherton,  and 
William  Whitworth,  of  the  said  estates  and  hereditaments,  subject^ 
to  the  annuity  aforesaid ; "  and  for  further  assurance  and  confir- 
mation, subject  to  the  annuity,  the  testator  gave  and  devised  the 
same  estates  to  the  said  R.  H.  Gaby,  N.  Atherton,  and  W.  Whit- 
worth absolutely.    The  plea  concluded  by  stating  that  the  said  A. 
White  the  grandson  died  without  having  revoked  or  altered  his 
said  will,  save  by  the  said  codicil,  and  without  having  revoked  or 
altered  his  said  codicil,  and  that  he  left  the  said  Hester  Maria 
White,  Ralph  Hale  Gaby,  Nathan  Atherton,  William  Whitworth, 
and  John  Smith,  him  surviving. 
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The  Vice-chancellor  having  allowed  this  plea,  the  plaintiff  ap- 
pealed* 

Sir  W,  Page  Wood  and  Mr.  Cottrellj  in  support  of  the  appeal.  — 
The  plea  is  defective  in  matter  of  form  as  not  covering  every  pos- 
sible view  of  the  plaintiff's  case.  The  bill  charges  that  A.  White 
the  grandson  had  no  devisable  interest  in  the  premises ;  the  plea 
ought  to  have  stated  that  he  had  in  him  the  estate  at  the  time  of 
his  death.  We  submit  that  the  conveyance  was  fraudulently  ob- 
tained, and  if  we  are  entitled  to  set  it  aside,  we  shall  also  be  en- 
titled to  set  aside  the  will.  The  plea  also  ought  to  have  answered 
the  allegation  in  the  bill  that  A.  White  the  grandson  had  executed 
the  conveyance  to  his  own  solicitor  under  duress.  On  the  plead- 
ings, therefore,  it  must  be  assumed  that  the  conveyance  was,  as 
ihe  bill  alleges,  fraudulently  obtained,  and  though  not  absolutely 
void,  yet  was  voidable.  Even  if  it  had  been  set  aside  in 
*  the  lifetime  of  A.  White  the  grandson,  a  devise  of  the  *  628 
estates,  or  rather  of  the  mere  right  of  entry,  would  not  have 
operated  to  pass  such  estates  without  a  reconveyance ;  for  under  the 
law  as  it  stood  at  the  time  when  A.  White  the  grandson  made  his 
will  he  had  no  devisable  interest  in  the  premises.  In  the  case  of 
Cave  V.  Holford,(a)  Lord  Chief  Justice  Eyre  observes  on  this 
head,  *^  By  construction  upon  the  statute  a  will  can  operate  only 
upon  the  estate  the  testator  had  at  the  time  he  executed  it ;  there- 
fore, in  pleading  it  must  be  stated  that  the  party  was  seised,  that 
he  afterwards  devised,  and  that  he  died  so  seised.  If  the  estate, 
therefore,  comes  back  with  modifications  of  the  whole  interest,  or 
he  takes  back  an  estate  by  purchase,  the  will  cannot  operate  upon 
the  new  estate,  totally  independent  of  the  law  of  revocation :  it  is 
not  the  same  estate,  strictly  speaking."  So  in  the  case  of  The 
Attorney- General  v.  Vigors  (S)  where  a  person  had  exchanged  his 
lands  for  others,  the  title  to  which  proved  bad,  it  was  held  that 
his  will  did  not  operate  upon  his  own  lands,  which  after  his  death 
were  restored  to  his  heir.  In  that  case  Lord  Eldon  observes : 
^'  Suppose  there  was  a  republication  of  the  will  after  the  disseisin 
and  before  re-entry,  that  republication  would  not  pass  the  estate, 
for  the  same  reason,  that  if  at  the  date  of  the  will  he  had  nothing 
but  a  right  of  entry,  that  will  would  not  pass  it.  The  opinion  of  Lord 
Holt,  who  was  as  great  a  lawyer  as  ever  sat  in  Westminster  Hall, 

(a)  8  Yes.  650 ;  see  p.  664.  (b)  S  Yes.  266 ;  see  p.  2S2. 
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was,  that  if  he  had  not  entered  the  will  would  continue  revoked, 
because  at  his  death  he  had  nothing  but  a  right  of  entry."  The 
conveyance  itself,  being  voidable  by  reason  of  the  alleged  fraud, 
was  not  susceptible  of  being  confirmed  by  a  simple  instrument, 
as  the  will  here  set  up,  which  was  evidently  obtained  by  the  solic- 
itor exerting  the  same  undue  influence ;  and  to  use  the  language 

of  the  Court  in  an  old  case,  was  "  a  contrivance  only  to 
*  629    double-hatch  the  *  cheat."     Wiseman  v.  Beake.  (a)     Under 

such  circumstances  a  Court  of  Equity  imposes  an  obligation 
on  the  party  deriving  a  benefit  from  the  instrument  of  confirma- 
tion, to  show  by  the  clearest  evidence  that  the  act  of  confirmation 
was  done  with  all  the  deliberation  that  ought  to  attend  a  transac- 
tion, the  effect  of  whiph  is  to  ratify  that  which  in  justice  ought 
never  to  have  taken  place.  Roche  v.  G*Brien^  (hi)  Dunbar  v.IVe- 
dennickj  (c)  Crowe  v.  Ballard,  (d) 

Mr,  Bethell  and  Mr.  J.  V.  Prior j  who  appeared  for  the  respond- 
ents, were  not  called  upon. 

The  Lord  Chancellor. — I  think  the  question  raised  on  this 
appeal  as  to  the  effect  of  a  devise  after  a  voidable  contract  is  con- 
cluded by  authority.  Here  the  case  set  up  by  the  bill  is,  that  a 
person  under  whom  the  plaintiff  claims  executed  a  conveyance  to 
his  attorney  which  could  be  set  aside  on  equitable  grounds.  The 
plea  in  answer  says  (and  it  appears  to  me  completely  to  cover  the 
charge  on  which  the  equity  of  the  bill  is  founded),  the  person 
under  whom  you  (the  plaintiff)  claim,  having  the  reversion  in  fee 
and  whose  deed  you  seek  to  set  aside,  has  himself  confirmed  that 
deed  by  devising  the  estate  to  the  person  who  took  under  tlie  deed. 
The  plaintiff  has  endeavoured,  in  the  argument,  to  meet  the  plea 
by  contending,  first,  that,  under  the  law  as  it  stood  at  the  date 
of  the  transaction  in  question,  it  was  not  competent  for  a  person 
to  devise  a  right  of  entry,  and  that  this  was  a  mere  right  of  en- 
try, but  it  has  to  be  established  that  this  was  a  mere  right  of  entry ; 
and,  secondly,  that  the  confirmation  was  of  no  avail,  because  it 
was  not  shown  that  the  person  confirming  was  made  aware  of  all 
the  circumstances  under  which  the  fraud  existed  and  of  his 
*630    right  to  have  the  former  voidable  instrument  *set  aside. 

(a)  2  Vern.  121.  (c)  2  B.  &  B.  304. 

(b)  1  B.  &  B.  830.  (d)  3  B.  C.  C.  117. 
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With  respect  to  the  first  point,  I  am  clearly  of  opinion  that  this 
was  not  a  right  of  entry ;  the  whole  legal  fee-simple  passed  by  the 
conveyance ;  the  person,  therefore,  who  executed  that  conveyance 
could  have  had  no  right  of  entry  ;  whether  the  deed  was  or  not  such 
as  could  be  maintained  in  a  Court  of  Equity  is  another  question, 
but  there  was  no  legal  remedy,  for  the  case  is  not  put  as  one  of 
such  gross  fraud  as  that  the  conveyance  was,  on  the  face  of  it, 
void  at  law. 

I  do  not  deny  that  a  deed  may  be  so  fraudulent  as  to  be  set  aside 
at  law ;  this,  however,  is  not  such  a  case ;  but  I  will  assume  that 
the  conveyance  might  have  been  set  aside  in  equity  for  fraud: 
what,  then,  is  the  interest  of  a  party  in  an  estate  which  he  has  con- 
veyed, to  his  attorney  under  circumstances  which  would  give  a 
right  in  this  Court  to  have  the  conveyance  set  aside  ?  In  the 
view  of  this  Court  he  remains  the  owner,  subject  to  the  repayment 
of  the  money  which  has  been  advanced  by  the  attorney,  and  the 
consequence  is  that  he  may  devise  the  estate,  not  as  a  legal  estate, 
but  as  an  equitable  estate,  wholly  irrespective  of  all  question  as  to 
any  rights  of  entry  or  action,  leaving  the  conveyance  to  have  its 
full  operation  at  law,  but  looking  at  the  equitable  right  to  have  it 
set  aside  in  this  Court.  The  testator  therefore  had  a  devisable  in- 
terest. My  strong  impression  is  that  this  very  point  is  concluded 
upon  authority,  but  if  not  I  am  ready  to  make  an  authority  on  the 
present  occasion,  and  to  decide  that,  assuming  the  conveyance  to 
have  been  voidable,  the  grantor  had  an  equitable  estate  which  he 
might  have  devised,  and  that  Jbeing  so  he  has  in  the  clearest  terms 
devised  the  estate,  and  thereby  prevented  the  descent  to  his  heir- 
at-law.  I  give  no  opinion  as  to  what  would  have  been  the  case  if 
he  had  not  devised  the  estate. 

A  conveyance  by  a  client  to  his  attorney  may  or  not  be 
*good  in  this  Court ;  it»  is  certainly  good  at  law  unless  *  631 
there  is  such  gross  fraud  as  that  a  jury  would  find  that 
there  was  no  deed  at  all  executed ;  but  a  deed  properly  executed 
from  a  client  to  his  solicitor  is  primd  facie  good,  and  can  only  be 
impeached  in  this  Court  on  equitable  grounds.  Now  assuming  the 
conveyance  to  be  impeachable,  the  grantor,  addressing  himself  to 
the  very  case,  expressly  refers  in  the  codicil  to  the  possible  dispute 
by  a  member  of  the  family  and  says,  '^  In  order  to  prevent  all  dis- 
pute, I  hereby  ratify  and  confirm  the  conveyances,"  Ac.  It  was, 
however,  said  that  there  was  something  in  the  old  statute  of  wills 
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which  prevented  that  confirmation,  and  that  the  testator  had  not 
an  estate  in  him  at  the  date  of  his  will  for  that  will  to  operate 
npon,  but  I  have  already  expressed  my  opinion  that  he  had  the 
equitable  and  therefore  a  devisable  estate. 

It  is  beyond  dispute  that  a  man  may,  if  he  pleases,  confirm  a 
voidable  conveyance :  and  if  a  client,  dealing  with  his  solicitor, 
executes  a  voidable  instrument,  and  afterwards  chooses  to  confirm 
it  by  will,  he  clearly  may.  The  difference  between  the  confirma- 
tion of  such  an  instrument  by  a  contract  between  the  same  parties, 
and  a  testamentary  disposition  is,  that  where  a  client  deals  with 
an  attorney,  and  the  latter  commits  what  may  be  considered  a 
fraud  in  this  Court,  and  then  induces  the  client  to  confirm  that 
dealing,  the  attoi*ney  has  to  show  that  the  confirmation  was  made 
by  the  client  with  a  full  knowledge  of  his  rights  to  set  aside  the 
conveyance.  I  have  nothing  to  do  with  such  case,  nor  do  I  wish 
to  disturb  the  decisions  on  that  head  ;  but  here  there  was  no  such 
dealing,  the  party  was  disposing  of  his  own  property  by  will  in 
favour  of  a  person  with  whom  he  had  previously  been  dealing, 
and  it  was  equally  competent  for  him  to  have  disposed  of  the  same 

property  in  favour  of  any  other  individual. 
«  632  *  It  was  a  testamentary  act,  it  was  not  a  matter  of  con- 
tract, and  the  will  therefore  is  the  guide  under  which  the 
Court  must  act ;  the  testator  has  devised  the  estate  in  express 
terms,  and  my  opinion  is,  that  if  he  had  not  so  devised  it,  but 
had  simply  said,  referring  to  the  prior  conveyance,  "  I  confirm  it,*' 
that  alone  would  have  been  a  valid  confirmation.  I  have  no  doubt 
as  to  the  propriety  of  the  decision  of  the  Court  below,  and  if  (his 
was  not  a  pauper  case,  I  should  dismiss  the  appeal  with  costs. 


ENTHOVEN  v.  COBB. 

1852.    June  25.    Before  the  Lords  Jubticbs. 

The  attorney  *of  the  plaiotiffs  in  an  action  commanicated  to  the  plaintifiB  in 
another  action  against  the  same  defendant,  and  inyolving  substantially  the 
same  qaestion,  a  case  and  opinion  taken  on  behalf  of  the  plaintiffs  in  the 
former  action,  with  permission  to  copy  it.  The  defendant  in  the  actions 
filed  a  bill  of  discovery  against  the  plabtifis  to  whom  the  case  and  opinion 
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bad  been  lent :  Hdd,  tbat  they  coald  not  be  compelled  to  produce  the  copj 
which  they  had  made.^ 

This  was  an  appeal  from  the  decision  of  Yice-Ghancellor  Parker, 
refusing  a  motion  for  the  production  of  documents  so  far  as  re- 
garded a  copy  of  a  case,  and  of  the  opinions  thereon,  which 
was  admitted  to  be  in  the  defendant's  custody. 

The  material  facts  are  stated  in  the  report  before  the  Vice- 
chancellor,  in  the  fifth  volume  of  Messrs.  De  6ex  &  Smale's 
Reports,  p.  597. 

The  bill  was  one  for  discovery  in  aid  of  the  defence  to  an  action 
brought  by  the  defendant  in  equity  for  money  alleged  to  have  been 
lent  on  the  security  of  certain  debentures,  the  question  in  the 
action  being  whether  the  money  was  not  paid  upon  a  purchase  of 
the  bonds  instead  of  being  advanced  as  a  loan.  According  to  the 
statements  in  the  answer,  and  of  an  affidavit  in  opposition  to  the 
motion,  the  case  and  opinions  in  question  had  been  taken  on  behalf 
of  two  ladies  named  Hoyle,  who  had  advanced  money  upon  other 
bonds  of  the  same  kind  and  under  similar  circumstances,  and  who 
had  also  brought  against  the  plaintiff  in  equity  an  action  in 
which  *  an  appeal  was  still  pending  in  the  House  of  Lords,  *  633 
and  the  case  and  opinions  had  been  lent  by  the  solicitor  of 
the  Misses  Hoyle  to  the  solicitor  of  the  present  defendants  with 
permission  to  copy  it,  in  pursuance  of  which  permission  the  copy 
of  the  case  and  opinions  in  question  had  been  made. 

Mr.  Wigram  and  Mr.  Rawlinson,^  for  the  appellants.  —  The  cir- 
cumstances of  this  case  do  not  bring  it  within  any  of  the  author- 
ities affording  protection  from  discovery.  The  document  does  not 
contain  any  statement  of  the  present  defendant's  case.  It  was 
not  submitted  to  counsel  for  them,  nor  was  the  opinion  taken  on 
their  behalf.  At  the  utmost  it  is  analogous  to  a  communication 
between  two  co-defendants.  Such  a  communication  has  never 
been  held  to  be  privileged.  It  is  not  contended  that  any  restriction 
was  placed  by  the  Misses  Hoyle  or  their  solicitor  upon  the  present 
defendants  as  to  the  use  which  they  were  to  make  of  the  case,  nor 
that  the  present  defendants  have  entered  into  any  engagement  in- 
consistent with  their  producing  the  case  in  this  suit. 

>  See  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1838,  1834,  and  cases  in  note  (1). 
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[They  referred  to  I>e$barotigh  v.  MaiwlvnSj  (a)  Qreenough  v.  G^w- 
helly  (V)  Whitbread  v.  Ghumeyy  (<?)  Storey  v.  Lord  George  Lenr 
noxy  (d)  Goodall  v.  Little^  (je)  GUyn  v.  Cavlfield^(jg)  Oreenlaw  v. 
jEin^,  (A)  Spenceley  v.  SchtUen^uryhj  (i)  Sawyer  v.  Birchmorey  (i) 
Balguy  v.  Broadhurstj  (I)  Holmes  v.  B<iddeley^(rn)  Curling  v. 
Perring^  (n)  Parkhurst  v.  Lowten,  (o)  ] 

♦  634        ♦  ilfr.  Malins  and  ilfr.  Karslakey  for  the  defendants,  were 
not  called  upon. 

The  Lord  Justice  Knight  Bruce.  —  The  document  in  question 
is  a  copy  of  a  case  and  of  the  opinion  of  counsel  upon  it,  taken  on 
behalf  of  two  ladies  of  the  name  of  Hoyle,  who  claimed  to  be 
creditors  of  a  person  of  the  name  of  Enthoven.  These  ladies 
sued  him  at  law,  and  obtained,  as  I  understand,  a  verdict  or  judg- 
ment or  both  against  him,  the  effect  of  which  is  suspended  by  a 
bill  of  exceptions  now  before  the  House  of  Lords ;  so  that  the 
possible  effect  of  the  writ  of  error  may  be  a  venire  de  novo,  in 
which  case  the  matter  in  dispute  would  have  to  be  tried  again.  It 
appears  that  Messrs.  Cobb,  who  are  the  defendants  on  the  present 
record,  also  claim  to  be  creditors  of  Mr.  Enthoven,  the  siEkme 
gentleman,  and  are  suing  him  or  intending  to  sue  him  at  law.  In 
aid  of  his  defence  and  for  the  purpose  of  discovery  this  bill  is  filed ; 
but  the  circumstances  under  which  Messrs.  Cobb  claim  to  be  credi- 
tors, if  not  identical  with  those  under  which  the  ladies  claim  to  be 
creditors,  are  very  similar,  and  connected  with  them  as  I  under- 
stand ;  so  much  so,  that  the  ladies  have  through  their  solicitor 
taken  the  opinion  of  counsel,  and  communicated  that  case  and  that 
opinion  to  the  solicitor  of  Messrs.  Cobb  as  having  a  common  cause 
substantially  with  them  against  Mr.  Enthoven,  their  common 
object  of  pursuit.  Now  the  first  question  is,  for  what  purpose, 
with  what  view,  upon  the  materials  before  us,  we  ought  to  infer 
that  tlie  case  and  opinion  were  communicated  with  permission  to 

(a)  8  M.  &  C.  515.  (c)  Younge,  541. 

(b)  1  M.  &  K.  98. 

((f)  1  Keen,  341 ;  1  M.  &  C.  525,  685. 

(c)  1  Sim.  N.  S.  155.  (I)   1  Sim.  N.  S.  111. 
(fir)  3  Mac.  &  G.  463.  (m)  1  Phil.  478. 

(A)  1  Beav.  187.  (n)  2  M.  &  K.  380. 

(t)  7  East,  357.  (o)  2  Swanst.  194. 

(k)  3  M.  &  K.  572. 
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copy  them.  In  my  opinion,  the  just  and  ineyitable  inference  is, 
that  the  communication  was  not  made  for  the  purpose  of  allowing 
unlimited  publication  and  use,  but  was  made  in  confidence  for  the 
limited  and  restricted  purpose  of  assisting  them  in  that  claim 
which  was,  for  every  substantial  purpose,  common  with 
*  that  of  the  ladies,  whose  solicitor  lent  it  to  them.  I  infer,  *  635 
therefore,  from  the  materials  before  the  Court,  that  it  would 
be  an  unjust  and  unlawful  act  on  the  part  of  the  present  defendants 
to  allow  that  case  and  opinion,  or  a  copy  of  it  which  is  the  same 
thing,  to  be  published,  or  even  to  be  communicated  in  any  manner, 
except  for  the  purpose  of  the  defence.  I  consider  that  these  ladies 
had  and  still  have  a  material  interest  in  the  document,  the  pro- 
duction of  which  to  their  own  adversary  is  sought  by  this  applica- 
tion. Without  entering  into  other  questions  which,  with  propriety 
and  ability,  have  been  discussed  upon  this  motion,  it  is  suflScient  for 
me  to  be  satisfied  that  the  interest  of  the  ladies,  their  rights  with 
respect  to  these  documents,  and  the  limited  purposes  for  which  the 
documents  were  communicated,  do  of  themselves  preclude  all  right 
on  the  part  of  the  plaintiff  to  the  production  of  the  documents  or 
discovery  of  their  contents.  We  agree  entirely  with  the  decision 
of  the  Vice-Ohancellor. 

The  Lord  Justice  Lord  Cranworth. — The  authorities  which 
have  been  cited  are  beside  this  question.  In  those  cases  the  ques- 
tion has  been  between  the  plaintiff  and  the  defendant.  In  this 
case  the  defendant  has  no  right  as  between  himself  and  a  third 
person  to  produce  the  documents. 


*In    the    Matter  of  The  JOINT-STOCK  COMPANIES    •686 

WINDING-UP  ACTS,  1848  and  1849 ; 
* 

AND  OP 

The  GREAT  WESTERN  EXTENSION  ATMOSPHERIC 

RAILWAY  COMPANY. 

WRYGHTE'S  CASE. 

1852.    July  20.    Before  the  Lords  JusticbSv 

Under  an  orde^  for  winding  up  a  company  under  the  Joint-«tock  C6mpanies 
Winding-up  Acta,  the  Master  has  no  jurisdiction  to  admit  *  claim,  ofi  a.  coad- 
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itor  of  some  membera  only  of  the  Assodation  directed  to  be  wound  up, 
although  the  debt  may  have  been  contracted  for  the  purposes  of  the  Associa- 
tion.^ 

This  was  an  appeal  from  a  decision  of  the  Master  charged  with 
the  execution  of  the  order  for  winding  up  the  above  company. 
B7  the  decision  in  question  the  Master  had  disallowed  two  claims 
of  2000Z.  and  500/.  against  certain  contributories  being  directors 
of  the  company.  The  appeal  was  heard  by  their  Lordships  with- 
out being  first  brought  before  the  Vice-Chancellor  Parker,  their 
Lordships,  on  account  of  the  pressure  of  business  in  the  Vice- 
Chancellor's  court,  having  consented  to  hear  original  motions. 

Some  of  the  circumstances  of  the  case  are  stated  in  the  report 
upon  a  former  appeal  from  the  Master  on  a  different  question,  in  5 
De  Gex  &  Smale,  244. 

The  following  are  the  facts  material  to  the  present  question :  — 

In  October,  1845,  some  of  the  directors  of  the  Great  Western 
Extension  Atmospheric  Railway  Company  determined  upon 
borrowing  from  the  Tring,  Reading,  and  Basingstoke  Railway 
Company  a  sum  of  2000Z.  On  the  23d  of  October,  1845,  a  meetr 
ing  of  the  directors  of  the  latter  company  was  held,  at 
*  687  which  a  resolution  was  *  passed  that  2000Z.  should  be  lent 
and  advanced  to  the  directors  of  the  former  company  upon 
their  personal  responsibility,  for  a  time  not  exceeding  three 
months,  at  the  rate  of  51,  per  centum  per  annum :  and  the  solicitor 
of  the  former  company  was  authorized  to  carry  into  eflFect  an 
arrangement  for  completing  the  loan. 

The  advance  was  accordingly  made  upon  a  memorandum,  being 
signed  by  twelve  of  thd  directors  of  the  Atmospheric  Company,  in 
the  following  terms :  — 

"  Great  Western  Extension  Railway  Company. 

"  To  G.  P.  mil,  Esq.  "  October  27, 1845. 

^'In  consideration  of  your  lending  and  advancing  to  us,  the 
undersigned,  the  sum  of  2000/.,  we  hereby  jointly  and  severally 
guarantee  to  you  the  repayment  of  the  same,  with  interest  at  5/. 
per  cent  per  annum,  within  three  months  from  the  date  hereof." 

<  See  Pilchard's  Case,  5  De  G.,  M.  &  6.  484 ;  4  De  G.  &  8.  328 ;  2  Lindley 
PartQ.  (Eng.  ed.  1860)  1075,  1076 ;  Terrell  v.  HuUon,  4  H.  L.  Gas.  1091 ; 
Ex  parte  Briggs,  8  W.  B.  110. 
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A  further  loan  of  5001.  was  afterwards  made  by  the  directors  of 
the  Tring,  Beading,  and  Basingstoke  Bailway  Company  upon 
another  memorandum  being  signed  by  ten  of  the  directors  of  the 
Atmospheric  Company,  and  delivered  to  the  solicitors  of  the  other 
company :  — 

"  Great  Western  Extension  Atmospheric  Bailway  Company. 

"  To  Mr.  G.  P.  Hill. 

'^  In  consideration  of  your  advancing  and  lending  to  us  500Z.  we 
hereby  jointly  and  severally  promise  and  undertake  to  repay  to 
you  that  sum,  with  51.  per  cent  interest,  on  the  1st  day  of  Febru- 
ary next.  —  Dated  the  24th  November,  1845." 

Orders  had  been  made,  under  the  Winding-up  Acts,  for 
winding  up  both  companies,  and  under  that  for  *  winding    *  638 
up  the  Atmospheric  Company  the  official  manager  of  the 
other  company  carried  in  claims  for  the  2000Z.  and  the  500/.    The 
former  claim  was  in  the  following  terms  :  — 

"The  said  W.  C.  Wryghte,  as  such  official  manager  as  afore- 
said, claims  of  the  following  parties,  as  contributories  in  the 
above-mentioned  Great  Western  Extension  Atmospheric  Bailway 
Company,  that  is  to  say  [the  nine  persons  who  signed  the  first  guar- 
antee], being  the  persons  who  signed  the  guarantee  of  the  4th  of 
October,  1845,  and  who  have  been  settled  on  the  list  of  contribu- 
tories of  the  said  company  as  contributories  thereof,  the  sum  of 
2000Z.  with  interest  thereon  from  the  24th  6f  October,  1845,  until 
pajrment  for  money  lent  and  advanced  on  the  said  24th  of  October, 
1845,  by  the  directors  of  the  Tring,  Beading,  and  Basingstoke 
Bailway  Company,  to  and  for  the  use  of  the  Great  Western  Exten- 
sion Atmospheric  Bailway  Company,  of  which  company  the  said 
several  persons  were  then  directors." 

The  other  claim  was  similarly  framed. 

Mr.  Daniel  and  Mr.  Rozburghj  for  the  appellant. — These 
claims,  which  were  originally  made  against  the  whole  company, 
were  afterwards  only  tendered  against  the  directors  who  signed 
the  guarantees.  The  charge  was  carried  in  on  the  authority  of 
lAoydCs  Case  (a)  and  Carrick^s  Case,  (i) 

(a)  1  Sim.  N.  8.  348.  (b)  1  Sim.  N.  S.  505. 
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[The  Lord  Justice  Lord  Cranworth.  —  All  that  I  decided  in 
Lloyd'%  CoBe  and  Carric¥»  Case  was  this,  that  where  an  attempt 

is  made  to  prove  against  the  whole  body  of  contributories  a 
*639    debt  which  has  been  contracted  ^by  some  of  them,  it  is 

necessary,  before  the  debt  can  be  admitted,  to  show  that  it 
was  authorized  to  be  contracted,  either  expressly  or  impliedly,  by 
the  whole  body.  I  have  never  decided  that,  under  a  winding-up 
order,  a  debt  or  claim  can  be  proved  against  some  out  of  a  body 
of  contributories,  unless  the  debt  has  been  contracted  so  as  to  bind 
the  whole.] 

[The  Lord  Justice  Knight  Bruce,  —  This  attempt  at  winding 
up  a  company  jointly  and  severally  is  something  new.] 

Unless  such  a  course  can  be  adopted,  the  affairs  of  a  company 
like  the  present  cannot  be  wound  up  consistc^ntly  with  the  decisions 
in  Carrick^s  Case  (a)  and  Lloyds  Case,  Qi)  As  it  is  not  disputed 
that  the  company  have  had  the  benefit  of  this  advance,  they  must 
be  liable  to  repay  it,  although  the  immediate  claim  may  be  against 
the  directors. 

* 

The  Lord  Justice  Knight  Bruce. — The  company  or  association 
in  this  case  directed  to  be  wound  up  is  the  Great  Western  Exten- 
sion Atmospheric  Bailway  Company :  of  which  it  seems  that  the 
other  company  now  claiming  did  at  one  time  suppose  themselves 
to  be  creditors.  They  may  or  may  not  have  been  so ;  that  ques- 
tion is  not  before  us.  The  question  raised  before  us  is,  whether, 
under  the  order  in  the  present  case,  the  Master  could  take  cogni- 
zance of  a  demand  not  alleged  to  be  due  from  the  association 
directed  to  be  wound  up,  but  from  some  and  only  some  of  the 

persons  who  happened  to  be  members  of  it.  My  opinion  is, 
*  640    that  the  Master  had  no  jurisdiction  to  *  enter  into  such  a 

matter.  It  has  been  said  to  be  convenient  and  just  that  he 
should  have  the  jurisdiction,  inasmuch  as  in  this  particular  in- 
stance the  money  in  respect  of  which  the  claim  is  made  was 
applied  for  the  purposes  of  the  company.  That  circumstance  can 
make  no  difference  in  the  principle  or  in  the  rights  of  the  parties. 
The  purpose  for  which  the  money  was  applied  is  immaterial.    If 

(a)  1  Sim.  N.  S.  506.  (fi)  1  Sim.  K.  S.  248. 
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such  a  demand  is  to  be  admitted,  the  private  debts  of  every  indi- 
vidaal  contributory  might  be  brought  under  the  order. 

The  Lobd  Justice  Lord  Oranwobth.  —  I  should  be  sorry  if  any 
thing  said  by  me  extra-judicially,  in  Lloyd^s  Casey  should  have  ad- 
mitted of  such  a  construction  as,  I  am  now  told,  has  been  put 
upon  it.  In  that  case,  if  I  remember  rightly,  the  Master  had 
declined  to  admit  a  claim  as  a  debt,  unless  it  were  shown  that  the 
company  or  some  of  the  contributories  were  liable  to  it ;  but  he 
admitted  it  as  a  claim.  An  application  was  made  to  me,  when 
Vice-Chancellor,  to  reverse  what  had  been  done  by  the  Master, 
and  to  adopt  the  claim  as  a  debt.  I  refused,  and  at  the  same  time 
expressed  a  doubt  whether  the  Master  had  not  gone  too  far  in 
admitting  it  as  a  claim.  I  thought  that,  before  a<Hnitting  either 
a  claim  or  a  debt,  it  was  necessary  to  show  not  only  that  there 
was  a  creditor,  but  also  that  there  was  a  debtor.  I  ought,  per- 
haps, to  have  gone  on  and  said  that  the  debtor  must  be  shown  to 
be  the  association  whose  affairs  were  directed  to  be  wound  up 
under  the  order.  The  language  attributed  to  me  by  the  report  of 
the  case  has  led,  we  are  told,  to  the  inference  that  I  also  meant  to 
say  that  the  Master  might  adopt  a  claim  against  individuals  form- 
ing part  only  of  the  company,  if  they  alone  were  the  parties  liable. 
K  the  language  of  the  report  bears  that  construction,  it  is 
to  be  regretted.  *  All  I  intended  to  decide  or  say  was,  that  *  641 
the  claim  should  not  be  admitted  as  a  proof,  and  that  I 
doubted  whether  it  ought  to  be  admitted  as  a  claim  until  it  had 
been  shown  that  the  parties  sought  to  be  charged  were  the  parties 
liable  to  the  demand. 

The  order  now  to  be  made  will  be  that  the  appeal  motion  be 
dismissed  with  costs,  but  without  prejudice  to  any  application 
which  may  be  made  to  the  Master  to  prove  the  debt  against  the 
company  or  association  directed  to  be  wound  up. 


MILES  V.  DURNFORD. 

1S52.    July  2.    Before  the  Lords  Justicbs. 

The  stiryiTor  of  two  executors,  who  had  taken  out  adminiBtration  .to  the  other, 
filed  a  bUl  to  set  aside  a  mortgage  of  part  of  the  assets  made  by  the  deceased 
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executor  as  having  been  a  breach  of  trust.    Hdd,  that  his  having  taken  oat 
the  administration  did  not  disqualify  him  from  maintaining  the  suit.' 
It  is  not  enough  to  impeach  a  mortgage  of  part  of  the  assets,  that  it  was  made  to 
secure  a  debt  originally  contracted  on  the  personal  security  of  the  executor, 
and  without  reference  to  the  assets. 

This  was  on  appeal  from  the  decision  of  Vice-Chancellor  Kin- 
DEBSLBY,  reported  2  Simons  (New  Series),  284,  where  the  fects 
are  stated. 

The  suit  was  instituted  by  an  executor  to  set  aside  a  mortgage 
of  a  portion  of  the  assets  of  the  testator,  made  by  a  Mr.  Punter, 
jr.,  his  executor.  The  executor  had  died,  and  the  plaintiff  had 
taken  out  administration  to  him.  The  ground  on  which  the  mort- 
gage was  sought  to  be  set  aside  was,  that  it  had  been  made  by  the 
plaintiff's  co-executor,  to  secure  a  debt  which  had  been  originally 
contracted  upon  his  personal  security.  But  the  only  evidence 
in  support  of  this  charge  was  the  recital  in  the  deed  that  on 
the  application  of  Mr.  Punter,  jr.,  the  mortgagee  had 
♦642  *  advanced  to  Mr.  Punter,  jr.,  sums  amounting  to  600?., 
and  that  350Z.  part  thereof  was  advanced  to  enable  Mr. 
Punter,  jr.,  as  executor,  to  pay  off  a  mortgage  debt  charged  upon 
three  leasehold  houses,  part  of  the  testator's  estate,  and  other 
charges  incurred  by  Mr.  Punter,  jr.,  as  executor.  The  mortgage 
was  for  870Z.,  which  was  recited  to  be  due  for  principal  and  inter- 
est in  respect  of  the  850Z. 

The  Vice-Chancellor  dismissed  the  bill  on  the  ground  that  the 
plaintiff  having  taken  upon  himself  the  administration  of  the 
estate  of  his  co-executor,  by  whom  the  transaction  sought  to  be 
impeached  was  entered  into,  sustained  two  inconsistent  characters, 
one  of  which  excluded  his  right  to  sue. 

On  the  appeal  being  opened,  their  Lordships  desired  to  hear  the 
question  of  pleading  argued  separately. 

Mr.  Stuart  and  Mr.  Nalder^  for  the  plaintiff.  —  Tliere  being  only 
one  plaintiff,  the  objection  on  the  ground  of  misjoinder  is  self- 
contradictory. 

They  cited  Griffith  v.  Vanhet/thuysen.  (a) 

(a)  9  Hare,  86. 

1  See  1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  234 ;  Carter  v.  Sanders,  2  Drew.  248. 
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Mr.  CHffardj  for  the  defendant,  submitted  that  by  taking  upon 
himself  to  administer  to  the  executor  alleged  to  have  committed 
the  breach  of  trust,  the  plaintiff  had  disqualified  himself  from 
suing  upon  it. 

The  Lord  Justice  Knight  Bruce.  —  The  case  is  this.  One  of 
two  executors,  being  the  acting  executor,  committed,  as  it  is 
alleged,  a  breach  of  trust  with  respect  to  the  general  per- 
sonal estate,  and  having  *  done  so  died,  and  the  surriving  *  643 
executor  of  the  testator,  innocent  of  participation  in  the 
breach  of  trust,  made  himself  administrator  of  the  executor  who 
committed  it.  I  am  of  opinion  that  it  is  competent  for  him  to 
file  a  bill  to  have  the  transaction,  said  to  be  a  breach  of  trust,  set 
aside. 

The  Lord  Justice  Lord  Cranworth  concurred. 

Mr,  Nalder  then  contended  upon  the  merits,  that  upon  the  re- 
citals of  the  mortgage  deed  it  appeared  that  the  advances,  the  re- 
payment of  which  the  mortgage  was  made  to  secure,  had  been 
made  to  the  deceased  executor  without  reference  to  his  representa- 
tive character,  and  that  therefore  a  caaa  at  all  events  for  inquiry 
was  made  out. 

The  Lord  Justice  Knight  Bruce.  —  On  the  evidence  the  secu- 
rity is  not  in  any  manner  impeached.  Assuming  that  all  the 
evidence  that  can  be,  has  been  adduced,  the  question  is,  whether 
this  creates  such  a  case  of  suspicion  as  that  further  inquiry  should 
be  directed  or  allowed.  I  am  of  opinion  that  that  proposition  can- 
not be  maintained.  The  only  evidence  is,  that  the  advances  were 
originally  made  without  security,  and  that  the  security  was  after- 
wards added.  That  is  a  circumstance  deserving  attention,  but  it 
does  not  go  far.  It  is  not  inconsistent  with  probability  that  the 
advances  were  made  for  a  purpose  for  which  the  executor  might 
properly  borrow  as  executor.  I  think  that  the  presumption  is  in 
favour  of  the  propriety  of  the  transaction,  and  that  the  plaintiff 
wholly  fails. 


The  Lord  Justice  Lord  Cranworth  concurred. 
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♦  644  ♦  HORIiOCK  v.  HORLOCK. 

1852.    July  5.    Before  the  Lords  Justices. 

By  an  antenuptial  settlement  a  fund  was  declared  to  be  held  by  the  tnistees 
upon  trust  for  the  intended  wife  for  life,  for  her  separate  use,  without  power 
of  anticipation,  and  after  her  death  in  trust  for  the  intended  husband  for  life, 
and  afler  the  decease  of  the  survivor,  in  trust  for  the  children  of  the  marriage 
as  the  intended  husband  and  wife  should  jointly  appoint,  and  (subject  thereto 
and  to  a  separate  power  of  appointment  in  the  survivor)  in  trust  for  the  chil- 
dren equally,  to  be  vested  in  sons  at  twenty-one  and  in  daughters  at  twenty- 
one  or  marriage.  There  was  also  a  power  for  the  trustees,  at  the  request  of 
the  husband  and  wife,  during  their  joint  lives,  to  advance,  for  the  benefit 
of  any  child  whose  portion  should  not  be  vested,  any  part  of  his  or  her  pre* 
sumptive  portion,  and  to  apply  for  or  towards  the  maintenance  or  education 
of  any  such  child  or  children  all  or  any  part  of  the  income  of  such  his,  her, 
or  their  presumptive  portions.  The  only  children  of  the  marriage  were  two 
sons  and  a  daughter.  The  husband  and  wife  appointed  the  trust  fund  to  the 
three  children  equally,  to  be  vested  in  sons  at  twenty-one  and  in  the  daughter 
.  at  twenty-one  or  marriage,  with  trusts  for  accruer  in  the  event  of  any  child 
dying  before  attaining  a  vested  interest.  By  the  same  deed  the  husband  and 
wife  requested  the  trustees  to  pay  for  five  years  afler  the  date  of  the  deed 
certain  sums  for  the  maintenance  of  the  three  children,  and  after  the  expira- 
tion of  that  period,  to  pay  1601,  towai^s  the  maintenance  and  education  of 
the  children  during  the  residue  of  the  life  of  the  wife.  Held,  that  the  main- 
tenance clause  did  not  enable  the  wife  to  affect  her  life  interest  by  such  a 
prospective  provision,  at  all  events  as  regarded  any  period  beyond  the 
minority  of  the  sons,  or  the  minority  or  marriage  of  the  daughter. 

This  was  an  appeal  from  a  decision  of  the  Master  of  the  Rolls, 
upon  a  claim. 

By  a  settlement  dated  the  8th  of  April,  1826,  made  previously 
to,  and  in  contemplation  of  a  marriage  which  was  afterwards 
solemnized  between  Isaac  John  Horlock  and  Phoebe  fioode,  after 
reciting,  amongst  other  things,  that  in  pursuance  of  an  agreement 
made  in  contemplation  of  the  marriage,  Andrew  Christian  Boode, 
the  father  of  the  bride,  had  transferred  the  sum  of  30,0002.  8/.  per 
cent  consolidated  bank  annuities  into  the  names  of  the  trustees 
of  the  settlement,  it  was  declared  that  the  trustees,  their  executors, 
administrators,  and  assigns  should  stand  and  be  possessed  of  and 
interested  in  the  trust  funds,  upon  trust  after  the  marriage,  and 
during  the  life  of  the  intended  wife,  whether  she  should  be  under 
coverture  or    not,  to    pay  the    interest,  dividends,  and 

*  645    *  annual  produce  of  the  trust  funds,  when  and  as  the  same 
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should  be  receiyed,  unto  such  person  or  persons,  and  for  such 
ends,  intents,  and  purposes,  as  Phoebe  Boode,  notwithstanding 
her  intended  or  other  future  coverture,  and  as  if  she  were  sole 
and  unmarried,  should  from  time  to  time  by  any  note  or  writing 
signed  by  her  own  hand  (so  as  such  note  or  writing  should  not 
be  in  the  way  of  anticipation),  direct  or  appoint,  and  in  default  of 
such  direction  or  appointment,  should  pay  the  same  into  the 
proper  hands  of  Phcebe  Boode,  as  her  own  sole  and  separate  estate, 
free  from  the  debts,  control,  or  engagements  or  interference  of 
her  then  intended  or  any  future  husband ;  and  from  and  immedi- 
ately after  the  decease  of  Phoebe  Boode,  if  the  said  Isaac  John 
Horlock  should  surviye  her,  upon  trust,  during  the  life  of  Isaac 
John  Horlock,  to  pay  the  interest,  dividends,  and  annual  produce 
of  the  trust  moneys,  stocks,  funds,  and  securities  to  Isaac  John 
Horlock  and  his  assigns ;  and  after  the  decease  of  the  survivor  of 
the  said  Phoebe  Boode  and  Isaac  John  Horlock,  upon  trust  to 
stand  possessed  of  the  trust  fund,  in  trust  for  all  and  every  of  such 
one  or  more  exclusively  of  the  other  or  others  of  the  child  or 
children  of  the  marriage,  as  Isaac  John  Horlock  and  Phoebe  Boode 
should  appoint;  and  subject  to  such  joint  direction  or  appoint- 
ment as  the  survivor  should  appoint,  and  subject  to  such  appoint- 
ment, in  trust  for  all  and  every  the  children  and  child  of  Phoebe 
Boode  by  Isaac  John  Horlock,  who  being  a  son  or  sons  should 
attain  the  age  of  twenty-one  years,  or  being  a  daughter  or  daugh- 
ters should  attain  that  age  or  marry,  and  their  respective  execu- 
tors, administrators,  and  assigns,  and  to  be  divided  between  or 
among  them,  if  more  than  one,  in  equal  shares;   and  if  there 
should  be  but  one  such  child,  in  trust  for  such  one  child,  his  or 
her  executors,  administrators,  br  assigns.     And  it  was  thereby 
agreed  and  declared,  that  it  should  be  lawful  for  the  trus- 
tees and  the  survivors  and  survivor  *  of  tliem,  his  executors,    *  646 
administrators,  and  assigns,  after  the  decease  of  Phoebe 
Boode  and  Isaac  John  Horlock,  or  in  the  lifetime  of  them  or  the 
survivor  of  them,  at  their,  his,  or  her  request  in  writing,  to  ad- 
vance, pay,  or  apply  for  the  placing  out  in  the  world,  preferment 
or  otherwise  for  the  benefit  of  any  child  or  children  of  Phoebe 
Boode  by  Isaac  John  Horlock,  whose  portion  should  not  then  be 
vested,  all  or  any  part  of  his,  her,  or  their  presumptive  portion  or 
portions,  under  the  trusts  thereinbefore  expressed  and  contained, 
and  to  apply  for  or  towards  the  maintenance  of  or  education  of  any 
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such  child  or  children,  all  or  any  part  of  the  interest,  dividends, 
and  annual  produce  of  such  his,  her,  or  their  then  presumptiye 
portion  or  portions. 

There  were  only  three  children  of  the  marriage :  Anna  Phoebe 
Horlock,  who  was  born  in  August,  1827  ;  Frederick  Geldart  Webb 
Horlock,  who  was  born  in  June,  1828 ;  and  another  child  named 
Knightley  Lionel  Horlock,  who  died  an  infant  on  .the  29th  of  De- 
cember, 1834. 

On  the  12th  of  February,  1834,  Isaac  John  Horlock  exhibited 
a  libel  in  the  Consistory  Court  of  London,  against  Phoebe  his  wife, 
and  on  the  16th  of  May  in  the  same  year,  obtained  a  definitive  sen- 
tence of  divorce. 

By  an  indenture  dated  the  21st  of  June,  1884,  and  made  between 
Isaac  John  Horlock  of  the  first  part,  Phoebe  Horlock  of  the  second 
part,  and  John  Backhouse  the  younger,  the  defendant  Knightley 
William  Horlock,  and  Joseph  Blunt  of  the  third  part,  after  reciting 
the  settlement,  and  that  a  bill  was  then  in  progress  in  Parliament 
for  dissolving  the  marriage  of  Isaac  John  Horlock  and  Phoebe  ' 
his  wife,  Isaac  John  Horlock  assigned  unto  John  Backhouse  the 
younger,  Knightley  William  Horlock,  and  Joseph  Blunt, 
*647  their  executors,  *  administrators,  and  assigns,  all  the  in- 
terest, dividends,  and  annual  produce  to  which  Isaac  John 
Horlock  would  be  entitled  under  the  settlement  for  his  life,  in  case 
he  should  survive  Phoebe  Horlock  in  respect  of  the  sum  of  30,000/. 
3Z.  per  cent  consolidated  bank  annuities,  to  the  intent  that  the 
life  interest  of  Isaac  John  Horlock  in  the  dividends,  interest,  and 
annual  proceeds  of  the  trust  fund  might  be  extinguished  for  the 
benefit  of  the  parties  or  party  who  should  or  might  become  en- 
titled to  the  bank  annuities,  fiinds,  and  premises  in  remainder 
expectant  upon  the  decease  of  the  survivor  of  them  the  said  Isaac 
John  Horlock  and  Phoebe  his  wife ;  and  that  the  rights  and  in- 
terest of  such  parties  or  party  in  the  bank  annuities,  funds,  and 
premises  might  be  accelerated,  and  that  he  or  she  might  become 
entitled  upon  the  decease  of  Phoebe  Horlock  in  such  and  the  same 
manner  as  if  Isaac  John  Horlock  were  dead.  The  deed  further 
witnessed,  that  in  pursuance  and  further  performance  of  the  agree- 
ment and  in  consideration  of  the  natural  love  and  afiection  which 
they,  the  said  Isaac  John  Horlock  and  Phoebe  his  wife,  had  for 
their  children,  and  in  pursuance  and  execution  of  the  power  or 
authority  to  them,  Isaac  John  Horlock  and  Phoebe  his  wife,  in  that 
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behalf  given  and  reserved  by  the  settlement,  they  appointed  that 
from  and  immediately  after  the  decease  of  Phoebe  Horlock  the 
sum  of  30,000Z.,  or  the  stocks,  funds,  or  securities  in  or  upon 
which  the  same  should  be  invested,  should  remain  and  be  in  trust 
for  Frederick  Geldart  Webb  Horlock,  Knightley  Lionel  Horlock, 
and  Anna  Phoebe  Horlock,  to  be  divided  between  or  among  them 
in  equal  shares  and  proportions  as  tenants  in  common,  and  not 
as  joint  tenants ;  the  shares  of  Frederick  Geldart  Webb  Horlock 
and  Knightley  Lionel  Horlock  to  be  vested  interests  in  them 
respectively,  at  their  respective  ages  of  twenty-one  years,  and 
the  shares  of  Anna  Phoebe  Horlock  to  be  a  vested  interest 
*in  her,  at  her  age  of  twenty-one  years  or  day  of  marriage,  *  648 
which  should  first  happen,  and  to  be  payable  and  paid  to 
them,  the  said  three  children,  as  soon  after  the  respective  ages  or 
day  should  be  attained ;  and  also  after  the  death  of  Phoebe  Hor- 
lock, in  case  of  the  ages  or  day  happening  in  her  lifetime,  as  con- 
veniently miglit  be.  And  in  case  any  one  or  more  of  the  said 
Frederick  Geldart  Webb  Horlock,  Knightley  Lionel  Horlock,  and 
Anna  Phoebe  Horlock,  being  Frederick  G.  W.  Horlock,  or  Knight- 
ley Lionel  Horlock  should  die  under  the  age  of  twenty-one  years, 
or  being  Anna  Phoebe  Horlock,  should  die  under  that  age,  and 
also  before  she  should  have  been  married,  then  as  to  the  original 
share  or  shares  of  the  trust  funds  which  under  the  appointment 
thereinbefore  contained  should  belong  to  such  of  them,  the  said 
Frederick  Geldart  Webb  Horlock,  Knightley  Lionel  Horlock,  and 
Anna  Phoebe  Horlock,  so  dying  as  aforesaid,  and  also  that  part  or 
share  of  the  trust  moneys,  stocks,  funds,  and  securities  which  should 
belong  to  or  be  taken  by  the  same  child  or  children  so  dying  re- 
spectively as  aforesaid  under  the  now  stating  proviso,  and  all  the 
accumulations  and  savings,  if  any,  of  the  interest,  dividends,  and 
income  of  the  share  or  shares  of  such  child  or  children  respec- 
tively so  dying,  in  trust  for  the  other,  and  if  more  than  one  the 
others,  of  them,  to  be  equally  divided  between  the  same  children  if 
more  than  one,  share  and  share  alike,  as  tenants  in  common,  and 
not  as  joint  tenants,  and  his,  her^  or  their  executors,  administrators, 
and  assigns,  to  be  vested  at  the  ages,  day,  or  time  thereinbefore 
appointed  respecting  the  original  share  or  shares  of  the  same  child 
or  children,  and  to  be  payable  and  paid  at  the  time,  and  several 
respective  times  appointed  for  the  payment  of  the  original  share 
or  shares,  or  as  soon  after  as  conveniently  might  be.     By  a  fur- 
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ther  witnessing  part  of  the  deed  Isaac  John  Horlock  and 

*  649    Phoebe  his  wife  requested  *  and  directed  the  then  trustees 

of  the  settlement,  and  the  survivors  and  survivor  of  them, 
and  the  trustees  or  trustee  for  the  time  being  of  the  settlement 
from  time  to  time,  during  the  term  of  five  years  to  be  computed 
from  the  date  of  the  now  stating  deed,  if  Phoebe  Horlock  should 
so  long  live,  and  if  either  of  them,  the  said  Frederick  Geldart  Webb 
Horlock,  Knightlej  Lionel  Horlock,  and  Anna  Phoebe  Horlock, 
should  die  during  the  term  of  five  years,  then  during  the  residue 
of  the  life  of  Phoebe  Horlock,  by  and  out  of  the  dividends,  interest, 
and  annual  proceeds  of  the  stocks,  funds,  or  securities  to  pay  and 
apply  the  annual  sum  of  100/.  for  and  towards  the  maintenance 
and  education  of  the  said  Frederick  •  Gleldart  Webb  Horlock, 
Knightley  Lionel  Horlock,  and  Anna  Phoebe  Horlock,  or  such  of 
them  as  should  be  for  the  time  being  living,  but  if  all  of  them 
should  be  living  at  the  expiration  of  the  term  of  five  years,  then 
and  thenceforth  by  and  out  of  the  dividends,  interest,  and  annual 
proceeds  to  pay  and  apply  for  and  towards  their  maintenance  and 
education  the  annual  sum  of  150Z.  during  the  residue  of  the  life 
of  Phoebe  Horlock,  until  some  one  or  more  of  the  said  Frederick 
Gteldart  Webb  Horlock,  Knightley  Lionel  Horlock,  and  Anna 
Phoebe  Horlock,  should  die.  And  from  and  after  the  decease  of 
any  or  either  of  them  after  the  expiration  of  a  term  of  five  years, 
then  during  the  residue  of  the  life  of  Phoebe  Horlock,  by  and  out 
of  the  dividends,  interest,  and  annual  proceeds  to  pay  and  apply 
the  yearly  sum  of  1001.  for  or  towards  the  maintenance  and  edu- 
cation of  the  survivors  or  survivor  of  them,  the  said  Frederick 
Geldart  Webb  Horlock,  Knightley  Lionel  Horlock,  and  Anna 
Phioebe  Horlock. 
The  divorce  bill  mentioned  in  the  recitals  of  the  deed  of  1834, 
passed  on  the  25th  of  June  in  that  year. 

*  660       *  Li  the  latter  part  of  the  year  1834,  Phoebe  Horlock 

intermarried  with  Baker  Dawson. 
By  an  indenture  dated  the  6th  of  February,  1849,  Isaac  John 
Horlock  and  Phoebe  Dawson,  in  execution  of  a  power  in  the  settle- 
ment, appointed  two  new  trustees  in  the  place  of  two  of  the 
trustees  originally  appointed.  This  deed  recited  the  deed  of  1834, 
and  in  the  declaration  of  trust  it  was  declared  that  the  trustees 
should  hold  the  fund  upon  the  trusts  declared  by  the  settlement 
and  by  the  deed  of  1834. 
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From  the  appointment  of  new  trustees  until  the  5th  of  January, 
1851,  the  income  of  the  trust  funds  had  been  paid  ta  Mrs.  Dawson. 

From  the  statement  already  made  it  will  have  been  collected 
that  Frederick  Geldart  Webb  Horlock  attained  twenty-one  in  1849. 
Anna  Phoebe  Harlock  married  in  1845  Joseph  James  Ernest  Ely, 
one  of  the  defendants. 

Frederick  Geldart  Webb  Horlock  filed  thci  claim  in  the  present 
suit,  claiming  to  be  entitled  to  receive  the  sum  of  50/.  per  annum 
out  of  the  dividends  of  the  trust  funds  from  the  2l8t  of  June, 
1834,  during  the  remainder  of  the  life  of  Phoebe  Dawson,  and  an 
order  was  made  in  substance  according  to  the  claim. 

Mr.  Glasse  and  Mr.  HobhouBe^  for  the  plaintiffs,  contended  that 
the  appointment  made  by  the  deed  of  1884  for  the  maintenance 
of  the'  plaintiffs  was  substantially  a  good  execution  of  the  power 
conferred  upon  them  by  the  maintenance  clause  in  the  settlement. 
They  cited  Longmore  v.  Elcum^  (a)  Soames  v.  Martin.  (J) 

Mr.  Elmiley  and  Mr.  Mackenzie^  for  Mr.  and  Mrs.  Ely,  also 
supported  the  order. 

*  Mr.  Russell  and  Mr.  Kenyan^  for  the  appellants,  were  *  651 
not  called  upon. 

The  Lobd  Justice  Knight  Bruce,  —  It  it  plain  that  the  restraint 
upon  anticipation,  imposed  by  the  settlement  upon  Mrs.  Horlock, 
was  not  affected  by  the  divorce  d  mensd  et  ihoro^  or  by  the  provi- 
sions of  the  divorce  bill  at  the  time  of  the  execution  of  the  deed 
of  1834,  that  deed  having  been  executed  before  the  bill  received 
the  royal  assent.  The  question  is  as  to  the  construction  of  the 
maintenance  clause,  contained  in  the  same  division  or  set  of 
paragraphs  with  the  advancement  clause.  I  am  of  opinion  that 
according  to  the  true  construction  of  the  former  clause,  whether 
compared  or  not  compared  with  the  rest  of  the  instrument,  it  did 
not  enable  this  lady  to  affect  her  life  interest  by  a  prospective 
provision  for  the  maintenance  of  her  children,  or  any  one  or  more 
of  them,  at  least  beyond  the  majority  of  a  son  or  the  majority  or 
marriage  of  a  daughter.  I  give  no  opinion  whether  she  could 
have  affected  her  life  interest  by  such  a  provision  for  a  son  or 

(a)  2  Y.  &  C.  C.  C.  363.  (6)  10  Sim.  287. 
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daughter,  until  the  majority  of  the  son,  or  the  majority  or  marriage 
of  the  daughter.  That  question  does  not  arise,  the  only  dispute 
being  as  to  the  period  after  the  majority  of  the  only  son  who  has 
attained  twenty-one,  and  the  marriage  of  an  only  daughter.  I 
think  that  the  lady  was  under  an  actual  disability  to  affect  her 
life  estate,  although  I  regret  the  necessity  of  so  deciding. 

The  Lord  Justice  Lord  Obanworth  concurred. 

The  appeal  was  allowed,  and  the  claim  dismissed  without  costs. 


*652  ♦WRIGHT  v.  CALLENDER. 

1852.    July  10.    Before  the  Lords  Justicbs. 

A  testator  directed  his  executors  to  stand  possessed  of  his  personal  estate^  upon 
trust  to  invest  a  sufficient  portion  thereof  in  the  funds  to  produce  an  annuity 
of  21 ,  per  week,  to  be  paid  to  one  of  his  sons,  and  that  after  his  son^s  decease 
the  sum  to  be  so  invested  should  fall  into  the  residue.  He  directed  his  ex- 
ecutors, as  soon  as  his  youngest  child  should  attain  twenty-one,  to  divide  his 
remaining  estate  amongst  all  his  children,  except  the  annuitant,  equally,  and 
directed  that,  upon  the  decease  of  the  annuitant,  the  sum  invested  to  produce 
his  annuity  should  be  divided  in  like  manner  among  all  the  testator^s  other 
children  who  should  then  be  living  and  the  issue  of  such  as  should  be  dead, 
share  and  share  alike.  The  income  of  the  residuary  estate  was  insufficient  to 
pay  the  annuity.  Hddy  that  the  annuitant  was  entitled  to  have  the  deficiency 
made  up  out  of  the  capital,^  but  not  to  have  the  annuity  valued  and  the 
amount  of  the  valuation  paid  to  him. 

This  was  an  appeal  from  the  decision  of  Vice-Chancellor  Kin- 
DERSLEY,  upon  the  construction  of  the  will  of  William  Wright, 
dated  the  8th  of  July,  1851,  whereby  the  testator,  after  bequeath- 
ing a  legacy  of  100/.  and  directing  his  executors  to  pay  his  debts 
and  funeral  and  testamentary  expenses  out  of  his  personal  estate, 

^  See  Croly  v.  Weld,  S  De  6.,  M.  &  G.  993 ;  Miner  o.  Baldwin,  1  Sm.  &  G. 
522;  Miller  v,  Huddlestone,  17  Sim.  71;  S.  C,  3  M*N.  &  G.  513;  Uaynea  v. 
Haynes,  3  De  G.,  M.  &  G.  590 ;  Hindle  v.  Taylor,  20  Beav.  109 ;  In  re  Baker, 
20  Beav.  548;  S.  C,  7  De  G.,  M.  &  G.  681 ;  Mills  v.  Drewitt,  20  Beav.  632; 
Earle  v,  Bellingham,  24  Beav.  445 ;  Addecott  v,  Addecott,  29  Beav.  460 ;  Ba|ue 
V,  Dumergue,  10  Hare,  462 ;  Heath  v.  Nugent,  29  Beav.  227 ;  Percy  v.  Percy, 
35  Beav.  295. 
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directed  them  to  get  in  such  personal  estate,  and  to  stand  possessed 
thereof,  upon  trust  to  invest  a  sufficient  portion  thereof  in  the 
public  funds  of  Oreat  Britain,  or  upon  other  government  securities, 
to  produce  an  income  of  21.  a  week,  to  be  paid  by  his  executors  to 
his  son  James  Wright,  during  the  term  of  his  natural  life,  to  and 
for  his  own  use  and  benefit,  for  his  support  and  maintenance,  the 
said  annuity  to  be  in  bar  and  satisfaction  of  all  claim,  right,  or 
title  to  the  testator's  real  and  personal  estate,  or  any  part  thereof, 
and  from  and  after  the  decease  of  his  said  son  James,  the  said 
sum  so  invested  was  to  fall  into  and  become  part  of  the  residue  of 
the  testator's  said  personal  estate.     And  after  certain  devises  and 
bequests  to  the  testator's  other  children,  Thomas,  Isaac,  Rebecca, 
and  Hannah,  the  testator  bequeathed  his  residuary  estate  as  fol- 
lows:    ^^And  when  and  as  soon  as  the  youngest  of  my  said 
children  shall  attain  that  age,  upon  trust  that  my  said  executors  do 
and  shall  pay  and  divide  my  said  residuary  estate  (all  such 
parts  of  which  as  do  not  *  already  consist  of  public  stocks,    *  653 
funds,  and  securities,  I  direct  may  in  the  mean  time  be  in- 
vested, in  the  public  funds  or  other  Government  securities),  after 
deducting  the  several  payments  aforesaid,  and  all  due  allowances 
to  my  said  executors,  unto  and  amongst  all  and  every  my  said 
children,  except  my  said  son  James  Wright,  share  and  share  alike, 
to  and  for  their  own  absolute  use  and  benefit.    And  in  like  man- 
ner I  direct,  that  upon  the  decease  of  my  said  son  James,  the  sum 
to  be  invested  to  produce  and  pay  his  annuity  of  2Z.  a  week  shall 
be  divided  unto  and  amongst  all  my  other  children  who  shall  be 
then  living,  or  the  issue  of  such  of  them  as  may  be  dead,  share 
and  share  alike." 

The  testator  died  on  the  20th  of  July,  1841,  and  the  executors 
invested  the  testator's  residuary  personal  estate  in  the  purchase 
of  2200Z.  179.  6d.  3/.  per  cent  consols,  and  applied  the  dividends 
thereof  in  payment  of  the  annuity  of  21,  per  week,  given  to  the 
testator's  son  James,  until  January,  1852,  making  up  the  defi- 
ciency of  the  dividends  for  the  payment  of  the  annuity  out  of  the 
capital  of  the  fund.  Aft^r  January,  1852,  entertaining  some 
doubts  as  to  the  propriety  of  so  applying  the  capital  of  the  fund, 
they  declined  to  make  any  further  payment,  except  to  the  extent 
of  the  dividends  of  the  2200/.  17$.  6d.  The  present  suit  was  then 
instituted  by  the  testator's  son  James,  by  way  of  claim,  seeking 
to  have  a  sufficient  sum  set  apart  out  of  the  personal  estate  of  the 
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testator,  and  invested  in  the  public  funds  or  upon  government 
securities,  pursuant  to  the  terms  of  the  will,  or  otherwise  to  have 
the  annuity  valued,  and  the  sum  at  which  the  same  should  be  val- 
ued paid  to  the  annuitant  out  of  the  testator's  personal  estate. 

The  Yice-Ghancellor  decided  that  the  annuitant  was  en- 

*  654    titled  to  be  paid  only  the  annual  dividends  of  the  *  funds 

arising  &om  the  investment  of  the  testator's  residuary  per- 
sonal estate. 

Mr.  Matins  and  Mr,  Drewry^  in  support  of  the  appeal.  —  The 
Yice-Ghancellor  considered  this  case  distinguishable  from  May  v. 
Bennett^  (a)  in  the  circumstance  of  a  fund  being  here  given  to 
secure  the  annuity,  with  a  limitation  of  the  fund  over  after  tlie 
annuitant's  death,  upon  trusts  differing  from  those  declared  of  the 
residue.  We  submit  that  there  is  no  substantial  difference  between 
the  cases,  and  that  the  language  of  the  will  shows  that  the  linodtsr 
tions  of  the  fund  and  of  the  residue  were  not  intended  or  considered 
by  the  testator  to  be  substantially  different.  The  case  is  really 
the  same  as  one  where  an  annuity  is  simply  bequeathed ;  in«  which 
case  the  annuity  must  be  made  up  in  full  before  the  residuary 
legatee  can  take  any  thing.  Gordon  v.  Bowden^(h)  Davies  v. 
Wattier.  (<?)  The  proper  course  would  be  to  set  a  value  upon  the 
annuity,  and  pay  the  amount  at  which  it  may  be  valued  to  the 
plaintiff  at  once :  WroughUm  v.  Colquhoun^  (d)  and  the  cases  there 
cited. 

They  also  cited  Ex  parte  WUkinson.  (e) 

Mr.  Stuart  and  Mr.  Shebbeare,  for  the  executors.  —  This  is  not 
a  bequest  of  an  annuity,  but  a  direction  to  set  apart  a  fund  and 
pay  the  income  to  the  plaintiff,  and  the  capital  after  his  death  to 
others.  It  is  one  gift,  and  the  tenant  for  life  has  no  preference 
over  those  entitled  in  remainder. 

The  Lord  Justice  Lord  Granworth.  —  I  cannot  but  feel 

*  655    doubtftil  when  expressing  an  opinion  *  differing  from  that 

of  Vice-Ghancellor  Bjnderslet,  but  it  is  not  to  be  wondered 

(a)  1  Kas8.  370.  (d)  1  De  G.  &  S.  86,  857. 

(6)  6  Mad.  842.  (e)  8  De  G.  &  S.  688. 

(c)  1  S.  &  S.  468. 
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at  that  different  minds  should  arrive  at  different  conclusions  upon 
the  construction  of  a  will  so  obscurely  worded  as' this  is.  The 
view  which  I  take  is  this.  By  the  will  the  testator  has  in  effect 
given  an  annuity  of  104:1.  per  annum  to  his  son  James,  and  has 
directed  that  the  annuity  should  be  secured  by  means  of  a  fund  to 
be  set  apart,  out  of  which  it  should  be  paid.  The  testator  at  his 
death  did  not  leave  sufficient  assets  to  raise  a  fund  out  of  the  divi- 
dends of  which  the  full  annuity  could  be  paid.  The  question  is, 
what  is  to  be  done  under  the  circumstances  ?  It  has  hardly  been 
attempted  to  be  controverted,  that  if  the  fund  had  merely  been 
directed  to  fall  into  the  residue,  the  annuitant  would  be  entitled  to 
the  annuity  in  full.  The  Vice-Chancellor,  however,  has  proceeded 
upon  this  distinction,  that  according  to  the  true  construction  of 
the  will,  the  fund  to  be  appropriated  to  secure  the  annuity,  though 
directed  by  the  will  to  fall  into  the  residue  of  the  testator's  estate, 
is  by  a  subsequent  clause  of  the  will  given  to  a  different  class  of 
persons  from  those  who  are  to  have  the  residue. 

Whether  that  is  the  proper  construction  to  be  put  upon  the  will, 
I  do  not  think  ijb  material  to  decide.  I  am  disposed,  however,  to 
think  that  it  is.  But  what  then  ?  The  testator  intended  104/.  a 
year  to  be  paid  to  James,  and  gives  him  that  annuity.  How  is 
the  case  varied  by  his  saying  that  after  the  death  of  the  annuitant 
the  fund  set  apart  to  answer  the  annuity  is  given  over  ?  If  there 
had  been  any  thing  in  the  terms  of  that  gift  over,  showing  that 
the  testator  intended  the  fund  to  be  continued  in  its  integrity 
during  the  life  of  the  annuitant,  and  in  that  state  to  ga  over,  the 
argument  might  be  well  founded.  But  the  direction  to  set  apart 
the  fund  does  not  denote  the  object  of  the  testator,  but 
*  merely  the  means  by  which  that  object  was  to  be  secured.  *  656 
I  do  not  see  any  substantial  distinction  between  this  case 
and  Mat/  v.  Bennett.  There,  as  in  the  case  before  the  Court,  the 
question  arose  between  the  annuitant  and  the  residuary  legatee. 
The  testator  in  that  case  having  directed  his  executors  to  lay  out 
in  what  government  security  they  pleased,  as  much  money  as 
would  produce  54/.  128.  per  year,  and  having  given  that  annual  in- 
terest to  his  wife  during  her  life  in  case  she  did  not  marry  again, 
the  executors  invested  in  the  5/.  per  cents  a  sum  which  yielded 
dividends  exactly  equal  to  the  specified  income.  Eighteen  years 
afterwards  those  dividends  were  diminished  by  the  conversion  of 
the  5/.  per  cents  into  4/.  per  cents,  and  became  therefore  insuffi- 
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cient  to  meet  the  annuity.  Lord  Gifford  held  that  the  setting 
apart  the  fund  was  only  a  means  to  the  end,  and  that  if  that  means 
failed  the  intention  was  that  the  actual  amount  of  the  annuity 
should  be  made  up  out  of  the  other  assets.  What  Lord  Gifford 
said  was  this :  ^^  If  there  is  any  difficulty  in  making  good  the  dif- 
ference out  of  the  general  estate  of  the  testator,  she  must  have  the 
deficiency  raised  from  time  to  time  by  the  sale  of  parts  of  the 
appropriated  stock."  Now  that  is,  in  my  opinion,  the  equity  and 
the  only  equity  which  the  annuitant  has.  For  I  see  no  principle 
in  saying  that  where  the  question  is  between  the  annuitant  and 
those  entitled  to  the  residuary  estate,  the  annuitant  is  entitled  to 
have  the  annuity  valued  and  to  be  paid  the  amount  of  the  valua- 
tion in  respect  of  his  annuity.  In  all  the  cases  which  have  been 
cited  in  support  of  that  view,  the  question  has  arisen  between  the 
annuitant  and  pecuniary  legatees,  and  not  between  the  annuitant 
and  the  residuary  legat^se.  But  as  between  an  annuitant  and  pe- 
cuniary legatees  the  Court  holds  that  there  must  be  an  abatement 

pari  pa%9u  in  case  of  deficiency  of  assets,  and  knows  of  no 
^  657    other  way  of  dealing  *  with  the  subject,  or  of  making  the 

requisite  abatement  than  by  means  of  a  valuation.  No  such 
«questioii  arises  here,  where  all  that  can  be  asked  is  payment  of 
•the  annuity,  and  an  investment  of  the  fund  by  way  of  security, 
rand  in  the  event  of  the  dividends  of  that  fund  being  insufficient  to 
jneet  the  annual  payments  in  respect  of  the  annuity,  then  to  hare 
the  deficiency  made  good  from  time  to  time,  eitlier  by  a  sale  of 
portions  of  the  appropriated  stock,  or  out  of  any  other  part  of  the 
residue  which  could  be  made  available.  It  may  happen  certainly 
that  by  this  means  the  whole  appropriated  fund  would  in  the  end 
be  exhausted  if  the  annuitant  lived  long  enough.  In  that  case  the 
annuitant  would  be  in  the  situation  of  any  other  person  to  whom 
a  testator  bequeathes  a  benefit  without  leaving  assets  to  provide 
for  it. 

The  Lord  Justice  Knight  Bruce. — It  is  sufficient  to  show 
this  to  be  a  case  of  difficulty,  that  Lord  Cranworth  and  Sir 
Richard  Kindersley  differ  in  their  views  of  it.  In  electing  be- 
tween "the  two  constructions  that  have  been  put  upon  the  language 
of  the  will  before  us,  my  conclusion  is  in  conformity  with  the  judg- 
ment which  has  just  been  pronounced.  The  opinion  formed  by 
me  when  I  first  read  the  will  has  continued  unchanged  during  the 
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argoment ;  it  is  that  the  plaintiff  is  entitled  to  have  the  will  read 
as  if  he  had  been  named  in  it  simply  and  merely  as  a  legatee  of 
an  annuity  of  2/.  per  week  for  life.  I  am  certainly  not  disposed 
at  present  to  direct  that  the  annuity  should  be  valued,  or  to  do 
more  than  allow  the  annuitant  from  time  to  time  to  break  into 
the  capital  of  the  appropriated  fund  for  the  purpose  of  making 
good  any  deficiency  in  the  dividends  to  pay  his  annuity.  If 
the  parties  cannot  agree  upon  the  mode  of  raising  *  the  *  658 
deficiency,  the  case  may  be  again  mentioned  to  the  Court. 

The  case  was  not  mentioned  again. 


GLASS  V.  RICHARDSON.i 

1852.    June  29.    July  1, 17.    Before  the  Lords  Justices. 

A  testator  devifled  copyholds  to  such  uses  as  A.  and  B.,  or  the  survivor  of  them, 
his.  executors  or  administrators,  should  appoint,  and  subject  thereto  to  the 
use  of  A.  and  B.,  their  heirs  and  assigns  for  ever,  upon  certain  trusts ;  and 
he  directed  his  said  trustees  to  sell  the  copyholds  as  soon  as  conveniently 
might  be.  Held,  that  the  trustees  could  make  a  good  title  to  a  purchaser 
without  being  admitted.' 

This  was  an  appeal  from  the  decision  of  Vice-Chancellor  Tub- 
neb,  reported  in  the  ninth  volume  of  Mr.  Hare's  Reports,  p.  698, 
in  a  suit  instituted  hj  vendors,  by  way  of  claim  for  specific  per- 
formance of  a  contract  to  purchase  certain  copyhold  heredita- 
ments. 

The  plaintiflFs  were  trustees  under  the  will  of  Henry  Bayford, 
dated  the  30th  of  January,  1850,  devising  all  his  freehold  and  copy- 
hold hereditaments  to  such  uses  as  the  plaintiffs  or  the  survivor 
of  them,  or  the  executors  or  administrators  of  such  survivor,  should 
by  deed  appoint,  and  subject  thereto  to  the  use  of  the  plaintiffs,  their 
heirs  and  assigns  for  ever. 

The  will  contained  a  direction,  that  the  trustees  should,  as  soon 

>  S.  C,  17  Jur.  926;  22  L.  J.  Ch.  106. 

*  See  Beg.  v.  WUson,  3  B.  &  S.  201;  9  Jur.  N.  S.  4S9;  32  L.  J.  Q.  B.  9; 
IIW.  B.70. 
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• 

as  conveniently  might  be,  sell  the  devised  hereditaments,  and  gave 
power  for  them  to  give  valid  discharges. 

The  defendant  declined  to  complete  unless  the  plaintiffs  pro- 
cured themselves  to  be  admitted,  and  pending  the  discussions  to 
which  this  objection  led,  the  lord  had  seized  qucusquej  and  com- 
menced an  action  of  ejectment. 

The  Yice-Ghancellor  had  decreed  a  specific  performance. 

*  659        *  Mr.  Rogers^  for  the  plaintiffs,  cited  Rex  v.  L(yrd  of  Manor 

of  OundUy  (a)  Boddington  v.  Ahemeihy^  (6)  Coke's  Law 
Tracts,  (c)  and  Holder  v.  Preston.  (cT) 

Mr.  Lee  and  Mr.  Haddon^  for  the  defendant.  —  The  recent 
cases  before  the  Court  of  Queen's  Bench,  relied  upon  by  the  ven- 
dors, do  not  establish  the  proposition  for  which  they  contend, 
even  supposing  those  cases  to  have  been  correctly  decided,  as  to 
which  there  is  some  doubt.  In  both  of  them  the  lord,  by  accept- 
ing the  surrender,  might  be  said  to  have  assented  to  the  abridg- 
ment of  his  right,  which  might  be  thereby  occasioned.  But  to 
infer  from  these  cases  that  the  acceptance  of  a  mere  surrender,  in 
the  ordinary  form,  to  the  uses  of  the  copyholder's  will,  authorizes 
the  copyholder  to  make  such  a  will,  as  that,  under  it,  the  fee-sim- 
ple may  be  shifted  without  admission  or  the  payment  of  a  fine,  is 
to  assume  the  whole  question  in  dispute.  The  acceptance  of  a 
surrender  to  the  use  of  the  copyholder's  will  is  only  an  assent  to 
the  limitation  of  such  uses  as  the  ordinary  custom  of  the  manor 
authorizes ;  and  therefore,  if  it  gave  validity  to  such  a  will  as  this, 
it  must  follow  that  tlie  lord  might  be  compelled  to  accept  a  sui^ 
render  to  the  very  uses  which  were  here  declared.  But  in  Regina 
V.  Lord  of  Manor  of  Witchford  (which  is  not  reported)  a  rule  had 
been  obtained  in  the  Court  of  Queen's  Bench,  in  Easter  term,  1888, 
calling  on  the  lord  and  the  steward  of  the  manor  of  Witchford  to  show 
cause  why  a  mandamvs  should  not  issue  commanding  them  to 
accept  a  surrender  of  a  copyhold  tenement  to  such  uses,  for  such 
estates,  and  in  such  manner  as  Robert  Poole  should  at  any 

*  660    time,  or  from  time  to  time,  by  any  *  deed  or  deeds,  or  by 

his  last  will  and  testament  in  writing,  to  be  executed  and 
attested  by  one  witness  or  more,  appoint,  and  in  default  of  such 

(a)  1  A.  &  £.  2Sd.  (c)  Page  S2  (Hawkins's  ed.). 

(6)  6  B.  &  0.  776.  (d)  2  WUs.  400. 
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appointment,  to  the  use  of  the  said  Bobert  Poole,  his  heirs  and 
assigns  for  ever,  according  to  the  custom  of  the  said  manor.  On 
the  case  coming  on  for  argument  in  May,  1889,  the  rule  was  dis- 
charged ;  and  it  appears  from  a  note  which  we  have  of  the  argu- 
ment, that  the  distinction  on  which  we  are  now  insisting  between 
such  a  case  bxi^  JRex  y.  Lard  of  the  Manor  of  Oundkj  was  relied 
upon,  (a) 

[They  referred  to  Scriven  on  Copyholds,  (6)  Gilbert  on  Ten- 
ures, (<?)  Chrove  v.  Bastard,  (d)] 

Mr.  BogerSy  in  reply,  referred  to  JReg.  v.  Steward  of  Witchford^ 
as  reported  in  the  note  in  1  Q.  B.  355,  to  show  that  the  mandamtis 
there  was  ultimately  granted,  and  that  the  rule  was  discharged 
upon  the  previous  occasion  to  which  Mr.  Lee  referred,  on  grounds 
not  affecting  the  present  question. 

The  Lord  Justice  .  EInight  Bruce.  —  If  the  two  trustees  had 
sold  shortly  after  the  testator's  death,  and  speedily  exercised  their 
actual  or  alleged  power  or  authority,  by  limiting  the  esta^te  to  the 
use  of  the  purchaser,  or  directing  it  to  vest  in  him,  it  may  be  that 
he  would  have  been  entitled  to  admission  upon  the  payment  of  a 
single  fine,  as  if  the  devise  had  been  at  once  to  him.  But  if  that 
question  ought  to  be  answered  in  the  plaintiff's  favour, 
there  is  still  the  question,  whether  *  the  disputes  which  *  661 
have  taken  place  have  not  introduced  important  embarrass- 
ment and  difficulty.  Cur.  adv.  wit. 

The  Lord  Justice  Lord  Oranworth.  —  This  was  an  appeal  from 
a  decretal  order  of  Yice-Ghancellor  Turner,  made  on  a  claim  by 
the  plaintiffs.  The  order  was,  that  the  defendant  should  specifi- 
cally perform  an  agreement  to  purchase  from  the  plaintiffs  a  small 
copyhold  estate,  held  of  the  manor  of  Furneaux  Pelham,  in  the 
county  of  Herts. 

The  plaintiff  are  trustees  for  sale,  named  in  the  will  of  Henry 
Bayford,  dated  on  the  80th  of  January,  1850.    The  testator  died 

(a)  The  mandamua  appears  to  have  been  ultimately  granted  (see  1  .Q.  B. 
355,  note),  but  the  point  has  since  been  decided  in  favour  of  the  lord  iq  a 
similar  case :  see  Flack  o.  Master  and  Fellows  of  Downing  College,  17  Jur.  697. 

(6)  Page  175,  4th  ed.  (e)  Page  354,  5th  ed. 

(d)  2  Phil.  619 ;  see  also  1  De  6.,  M.  &  G.  69. 
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very  soon  afterwards,  his  will  having  been  duly  proved  on  the  19ih 
of  April,  in  the  same  year,  1850.  On  the  3d  of  Jane,  1851,  the 
plaintiflFs  put  the  property,  which  by  the  will  was  directed  to  be 
sold,  up  to  sale  by  public  auction,  in  three  lots ;  and  the  defendant, 
by  a  memorandum  duly  signed  by  him,  agreed  to  become  the  pur- 
chaser of  lot  8,  being  the  property  in  question„at  the  price  of 
60^  Immediately  after  the  sale,  the  vendors  delivered  an  abstract 
of  their  title  to  the  lot  in  question,  and  it  is  admitted  that  they 
showed  a  good  title,  subject  to  the  following  objection. 

The  will  of  the  testator,  so  far  as  it  is  material  to  state  it,  is  as 
follows :  — 

[His  Lordship  read  it.] 

The  defendant  contends  that,  under  this  devise,  the  plaintiffs,  as 
trustees  for  sale,  cannot  make  a  titl6  without  first  causing  them- 
selves to  be  admitted,  and  then  surrendering  to  him.  The  plain- 
ti£b,  on  the  other  hand,  say  that  they  are,  and  always  have  been, 
ready  and  willing  to  execute  to  the  defendant  a  bargain  and  sale 
of-  the  property  in  question,  and  that  the  defendant  will 
*  662  thereby  be  entitled  to  compel  the  lord  to  admit  *  him,  and 
so  that  no  admittance  of  the  trustees  is  necessary.  The 
Vice-Chancellor  was  clear  in  his  opinion  that  the  plaintiffs  were 
right,  and  so  made  a  decretal  order  in  their  favour.  We  had  the 
advantage  of  a  full  and  apparently  accurate  note  of  what  fell  from 
him  in  giving  his  judgment,  and  I  entirely  concur  in  his  view  of 
the  case. 

A  testator  disposing  of  a  copyhold  by  his  will,  does  no  more 
than  name  the  person  whom  the  lord  shall  admit,  and  whether  he 
fixes  on  a  person  by  name,  or  authorizes  another  to  name  him, 
who  accordingly  does  name  him,  the  result  must  be  the  same. 
This  point  was  in  fact  so  decided  in  Solder  v.  Preston,  (a)  It  is 
true  tiiat  in  that  case  there  was  no  gift  to  the  trustees  for  sale,  in 
default  of  and  until  appointment  by  them ;  but  this,  in  my  opinion, 
makes  no  difference  so  far  as  relates  to  the  present  question. 
There  the  bargain  and  sale  when  made  defeated  the  title  of  the 
heir ;  here  it  will  defeat  the  title  of  the  devisees ;  but  the  govern- 
ing principle  is  the  same  in  both  cases ;  namely,  that  the  bargainee 
has  a  title  directly  from  the  testator,  is  substantially  his  nominee 

(a)  2  Wils.  400. 
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or  devisee,  and  so  is  entitled  to  call  on  the  lord  to  admit  him.  It 
was  contended  that  this  was  a  hardship  on  the  lord.  But  certainly 
that  is  not  so.  All  that  the  lord  can  insist  on  is,  that  he  shall 
never  be  without  either  a  tenant  or  the  possession  of  the  land,  and 
this  is  efiectually  secured  to  him  by  his  right  of  seizing  tlie  land 
qwnisqiLey  upon  tlie  death  of  the  tenant,  unless  the  heir,  or  some 
one  claiming  under  the  testator's  will,  comes  in  and  is  admitted. 

In  the  present  case  the  lord  has  exercised  this  right,  but  what- 
ever difficulty  is  thereby  occasioned  to  the  defendant  is  a  difficulty 
caused  by  his  own  delay.  The  plaintiffs  showed  a  good 
title  on  or  within  a  day  or  two  *  after  the  3d  of  June,  and  *  668 
it  was  not  till  the  28th  of  October  following,  that  the  lord 
seized.  If  the  defendant  had,  promptly  after  the  title  had  been 
shown,  prepared  and  tendered  to  the  plaintiffs,  for  execution,  a 
deed  of  bargain  and  sale,  it  is  obvious  that  on  receiving  the  bal- 
ance of  the  purchase-money,  they  would  have  executed  it,  and 
then  the  defendant  would  have  been  in  a  condition  to  compel  the 
lord  to  perfect  his  title,  by  admitting  him  long  before  any  steps 
had  been  taken  towards  a  seizure  qtiovsqus. 

It  was  contended  before  us,  that  the  decision  of  the  Yice-Ohan- 
cellor  can  only  be  supported  by  holding  that  the  lord  is  bound  on 
a  sale  by  his  tenant  to  accept  a  surrender,  not  to  the  use  of  the 
purchaser  and  his  heirs  in  the  usual  way,  but  a  surrender  to  such 
uses  as  the  purchaser  shall  appoint,  and  for  default  of  appoint- 
ment,, to  him  and  his  heirs,  following  or  nearly  following  the 
ordinary  mode  adopted  in  conveyances  of  freehold  lands.  And  it 
was  said  in  argument,  that  although,  where  such  a  surrender  has 
been  accepted,  the  lord  may  be  compelled  to  admit  the  nominee  or 
the  appointee  of  the  purchaser,  as  was  decided  in  Bex  v.  Lard  of 
the  Manor  of  Oundle ;  (a)  yet  that  no  case  had  gone  the  length  of 
establishing  that  the  lord  was  bound  to  accept  such  a  surrender, 
and  we  were  referred  to  the  case  of  Regina  v.  Witchford^  (6)  and 
to  a  note  of  the  argument  there  from  the  MS.  of  Mr.  Adolphus. 
I  desire  to  be  understood  as  giving  no  opinion  on  the  point, 
whether  the  lord  would  or  would  not  be  bound  to  accept  such  a 
surrender.  ((?)     It  is  sufficient  to  say,  that  no  such  question  arises 

(a)  1  A.  &  E.  283.  (6)  1  Q.  B.  S55. 

(c)  This  point  has  now  been  decided  by  the  Court  of  Common  Pleas  in 
favour  of  tfce  lord.  Flaok  9.  Master  and  Fellows  of  Downing  College,  17  Jur. 
697. 
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here.  The  point  for  decision  is  not  what  surrender  the 
*  664    lord  was  bound  to  accept,  but  whether  he  *  is  not  bound  to 

admit  the  bargainee  of  the  trustees,  as  being  in  truth  the 
nominee  of  the  devisor.  I  concur  with  the  Vice-Chancellor  in 
thinking  that  he  was,  and  that  the  case  being  one  admitting  of  no 
reasonable  doubt,  the  order  compelling  the  defendant  to  complete 
his  purchase  was  perfectly  right,  and  so  that  the  present  appeal 
ought  to  be  dismissed. 

« 

The  Lord  Justice  Knight  Bruce. — The  necessary  result  of 
Lord  Cranworth's  opinion  is  the  affirmance  of  the  Vice-Chancel- 
lor's order  or  decree,  whatever  my  opinion  may  be.  I  confess 
that  I  entertain  some  doubt,  and  am  not  quite  satisfied  that  if  the 
case  had  come  before  me,  as  it  did  before  Sir  George  Turner,  in 
the  first  instance,  I  should  have  dealt  with  it  as  that  able  Judge 
did. 

[His  Lordship  then  adverted  to  the  particular  circumstances  of 
the  case,  which,  his  Lordship  said,  led  him  to  doubt  whether  the 
defendant  was  not  entitled,  either  without  any  terms  b^ing  imposed 
upon  him,  or  upon  certain  terms  which  his  Lordship  indicated,  to 
have  the  claim  dismissed  without  costs,  without  prejudice  to  an 
action,  and  without  prejudice  to  any  question.  But  his  Lordship 
concluded  by  intimating  his  impression,  that  good  sense  and  moral 
justice  were  in  favour  of  what  had  been  judicially  done  in  the  case, 
independently  of  the  likelihood  that  the  united  opinion  of  Sir 
Oeoroe  Turner  and  Lord  Oranworth  was  right  in  point  of  tech- 
nical justice.] 

Appeal  dismissed  with  costs,  (a) 

(a)  See  Eddlestone  v.  Collins,  and  Edwards  v.  Champion,  post^  vol.  3. 
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*  In  the  Matter  of  The  DIRECT  EXETER,  PLYMOUTH,    *  665 
AND   DEVONPORT  RAILWAY  COMPANY; 

AND 

In  the  Matter  of  The  JOINT-STOCK  COMPANIES  WINDING- 
UP  ACTS,  1848. 

EX  PARTE  WOOLMER  AND  OTHERS.^ 

1852.    July  20,  26.    Before  the  Lords  Justices. 

A  director  of  an  abortive  provisionally  registered  railway  company  presented  a 
petition  to  have  it  wound  up,  and  obtained  the  usual  order,  with  the  concur- 
rence or  without  opposition  from  the  other  directors,  who  were  themselves 
prepared  and  who  intended  to  take  the  same  step  if  the  petitioner  did  not. 
Two  years  afterwards,  and  after  large  expenses  had  been  incurred  in  unsuc-. 
cessfully  attempting  to  retain  other  persons  upon  the  list  of  contributories, 
four  of  the  other  directors  sought  to  discharge  the  winding-up  order. 

HM^  that  they  could  not  be  heard  to  allege  that  the  order  had  been  wrongly 
obtained.' 

^e/c^also,  that  they  were  liable  to  contribute  to  the  costa  incurred  under  the 
winding-up  order,  and  that  a  call  had  been  properly  and  not  prematurely 
made  for  that  purpose,  although  there  had  been  no  adverse  taxation  of  the 
costs.* 

In  making  a  call  for  the  costs  of  winding  up,  it  is  a  legitimate  course  to  apportion 
the  amount  according  to  the  number  of  shares.^ 

This  was  an  appeal  from  the  decision  of  the  Yice-Chancellor 
Parker,  reported  in  the  fifth  volume  of  De  Gex  &  Smale's  Reports, 
p.  117,  and  it  came  on  to  be  heard,  by  arrangement,  at  the 
same  time  with  an  appeal  directly  from  a  decision  of  the  Master, 
making  a  call  upon  the  appellants. 

By  the  order  of  the  Vice-Chancellor  under  appeal,  his  Honor 
dismissed  the  petition  of  the  appellants  seeking  to  discharge  an 
order  made  in  June,  1849,  for  winding  up  the  company.    The 

»  S.  C.  6  De  G.  &  S.  117. 

'  See  2  Lindley  Partn.  (£ng.  ed.  1860)  1058,  1060;  Chepston,  Gloucester, 
&c..  Railway  Co.,  2  Sim.  N.  S.  11 ;  Clarke's  Case,  1  K.  &  J.  22. 

*  See  2  Lindley  Partn.  (£ng.  ed.  1860)  1U7;  Dale's  Case,  1  De  G.,  M.  & 
G.  513 ;  Gay's  Case,  1  De  G.,  M.  &  G.  347,  and  cases  cited  in  note  (1). 

«  See  Preece  and  Evanses  Case,  2  De  G.,  M.  &  G.  374 ;  2  Lindley  Partn. 
(Eng.  ed.  1860)  1147, 1148;  Spottiswoode's  Case,  andAmsinck'8Case,r6DeG., 
M.  &  G.  345. 
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circumstances  with  reference  to  this  petition  are  fully  set  out  in 
the  report  of  the  case  in  the  Court  below. 

By  the  other  order  appealed  from,  the  Master  had  made  a  call 

upon  each  of  the  seven  only  contributories  upon  the  list  to  raise  a 

sum  of  8019Z.  4«.,  whereof  862.  3«.  was  due  in  respect  of 

*  666    the  only  debt  claimed  against  the  *  company,  and  the  re- 

mainder in  respect  of  the  costs  and  expenses  incurred  by 
the  official  manager  in  winding  up  the  company  under  the  Acts. 
These  costs  had  been  taxed  by  one  of  the  taxing  masters  at  the 
request  of  the  Master. 

The  four  directors,  whose  petitions  had  been  dismissed,  were 
the  appellants  from  both  the  orders. 

Mr.  Bacon  and  Mr.  T,  H.  Terrell  were  for  the  appellants. 

Sir  W.  P.  Wood  and  Mr.  Roxburgh  ^  for  the  official  manager. 

Mr.  Malins  and  Mr.  Daniel,  for  Oolonel  Ellis,  one  of  the  di- 
rectors. 

• 

The  Lord  Justice  Lord  Cranworth. — This  case  comes  before 
us  upon  two  proceedings :  first,  upon  a  petition  by  four  out  of 
seven  gentlemen,  who  constitute  the  list  of  contributories  as  ulti- 
mately established  in  the  Master's  office,  to  discharge  the  winding- 
up  order ;  and,  secondly,  upon  a  motion  by  those  same  gentlemen 
to  discharge  an  order  of  the  Master,  which  was  made  for  a  call  to 
raise  a  sum  of  8019Z.  4«. 

We  have  already,  in  the  progress  of  the  arguments,  intimated 
our  opinion  that  the  first  application-^ I  mean  the  application  by 
the  petition  to  discharge  the  winding-up  order,  which  the  Vice- 
Ghancellor  Parker  had  refused  to  discharge  —  was  one  which 
ought  not  to  be  acceded  to.  The  ground  on  which  we  came  to 
this  conclusion  was,  that  the  winding-up  order,  whether  rightly  or 
wrongly  obtained,  was  an  order  obtained  practically  as  much  by 
the  present  petitioners  as  by  Colonel  Ellis.  They,  as  well  as  he, 
proposed  to  take  what  they  thought,  and  perhaps  rightly 

*  667    thought,  was  a  *  fit  and  expedient  course.    While  they  were 

proceeding  in  that  course,  Colonel  Ellis  was  the  first  to 
obtain    the  winding-up  order.    It  was  prosecuted  by  him,  but 
evidently  with  the  sanction  and  concurrence  of  these  petitioners, 
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who  took  as  much  part  in  the  proceeding  as  he  did.  We  are 
clearly  of  opinion  that  they  could  not  say  that  Colonel  Ellis  had 
done  wrong  in  obtaining  the  order.  If  he  had  not  done  it,  or  if 
he  had  been  a  week  later,  they  would  have  got  the  order  them- 
selves. We  think  the  Vice-Chancellor  was  right  in  refusing  the 
petition,  and  consequently  that  the  appeal  from  his  decision  must 
be  dismissed  with  costs. 

With  regard  to  the  motion  to  discharge  the  order  for  the  call, 
the  matter  stands  thus :  The  great  object  of  the  parties  obtaining 
the  order — (I  say  the  parties,  because  I  consider  the  gentlemen 
who  are  now  trying  to  discharge  the  order  as  much  applicants 
for  the  order  as  Colonel  Ellis  himself  was)  —  was  to  fix  the  lia- 
bility to  the  expenses  of  this  company,  not  upon  the  managing 
committee  only,  the  seven  who  were  eventually  constituted  the 
only  contributories,  —  but  to  throw  that  liability  over  a  much 
wider  surface,  to  include  amongst  the  contributories  either  the 
whole  body  of  the  provisional  committee-men,  or  certain  of  the 
provisional  committee-men,  who  were  supposed  to  have  rendered 
themselves  more  liable  than  the  general  body,  and,  in  short,  to 
disperse  among  thirty  or  forty  the  liabilities  which  have  been 
eventually  thrown  upon  the  seven.  For  that  purpose  they  en- 
deavoured to  place  upon  the  list  of  contributories  a  great  number 
of  other  persons.  They  succeeded  in  doing  so  as  far  as  the 
Master's  office  was  concerned ;  but  those  persons  from  time  to 
tinie  appealed  against  the  decision  of  the  Master,  and  successfully 
appealed  ;  so  that,  instead  of  the  thirty  or  forty  who  were 
originally  put  on  the  list,  the  number  was  reduced  *  to  the  *  668 
seven  who  constituted  the  managing  committee.  The  result 
of  all  these  appeals  was  that  very  heavy  costs  were  incurred, — 
costs  that  practically  amount  to  the  whole  of  the  sum  now  sought 
to  be  recovered.  It  turns  out,  therefore,  that  the  attempt  to  wind 
up  the  affairs  of  the  company,  and  to  diffuse  the  liability  among 
other  persons  besides  the  seven  eventually  found  to  be  liable,  has 
occasioned  the  costs,  which  the  Master  estimates  at  8019/.  4^.  It 
is  said  that  there  has  never  been  any  taxation,  properly  so  called, 
at  which  the  persons  interested  in  reducing  the  amount  of  the 
bill  have  been  heard.  The  bill  has,  however,  been  in  a  sense 
taxed.  The  Master  has  had  it  laid  before  an  officer  competent  to 
exercise  a  judgment  upon  it,  and  that  officer,  one  of  the  taxing 
masters,  has  reduced  it  to  an  amount  that  leaves  80197.  4«.  due 
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for  the  .whole  demand.  The  Master  thinks  it  proper  that  iliis 
amount  should  be  raised,  and  we  both  concur  in  thinking  that  a 
very  reasonable  conclusion. 

It  is  true  that  this  is  a  sum  for  which  the  parties  that  will  be 
liable  to  pay  it  have  in  one  sense  had  no  value,  that  is,  they  get 
nothing;  but  as  was  observed,  that  is  what  may  be  said  of  any 
person  who,  having  unsuccessfully  resisted  a  demand,  has  to  pay 
large  costs.  In  one  sense  he  gets  nothing,  because  he  was  wrong, 
yet  he  got  a  locum  standi  to  contest  the  point  whether  he  was 
right  or  wrong.  If  his  views  of  the  law  had  been  right,  he  would 
have  got  a  great  benefit.  Who  is  to  pay  ?  Why,  the  persons 
who  have  caused  the  expense.  They  have  been  endeavouring  to 
satisfy  the  Court  that  they  were  not  the  only  contributories,  but 
that  others  were  liable  with  them,  and  they  endeavoured  to  reduce 
the  sum  to  a  very  small  amount.    They  failed  in  doing  so,  and 

for  their  attempt  they  must  pay. 
*  669  *  If  this  were  the  end  of  the  matter  it  might  probably  be 
exceedingly  reasonable  that  there  should  have  been  a  reg- 
ular taxation.  But  we  do  not  think  that  by  our  decision  we 
necessarily  conclude  the  appellants,  if  they  should  contend  that 
this  sum,  when  raised,  ought  not  to  be  wholly  applied  in  the  man- 
ner proposed,  because  some  of  it  will  not  be  required  for  this 
purpose.  That  contention  will  be  open  to  them.  It  may  be  very 
unwise  of  them  to  engage  in  it,  but  that  is  a  matter  in  which  they ' 
must  exercise  their  own  judgment.  All  that  we  can  say  is,  that 
the  Master  exercised  a  sound  judgment  in  directing  that  this 
amount,  which  has  been  ascertained  as  nearly  as  it  can  be,  must 
be  raised  for  tlie  purpose  of  paying  these  costs. 

The  only  question  is,  has  he  assessed  it  in  a  reasonable  and 
proper  manner  ?  Without  meaning  to  say  that  a  case  might  not 
be  made  hereafter  to  show  that  some  of  this  money  ought  to  be 
returned  to  the  persons  who  paid  it,  yet,  primd  fade^  we  think  the 
Master  has  taken  the  most  convenient  and  most  easily  practicable 
course  that  could  be  taken.  He  found  seven  persons  who  among 
themselves  were  liable  to  pay  this  sum  of  money.  It  may  be  true 
(as  the  present  petitioners  say)  that  Colonel  Ellis  was  less  jus- 
tified in  incurring  costs  by  resisting  the  demands  of  the  cred- 
itors than  they  were ;  but  these  are  niceties  into  which,  in  the 
present  state  of  our  information,  we  have  not  now  the  means  of 
entering. 
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It  appears  to  us,  not  only  that  the  Master  has  done  right  in 
saying  that  this  sum  must  be  raised,  but  that  he  has  taken  the 
legitimate  mode  of  ascertaining  the  proportion  in  which  each  party 
is  to  contribute.  They  had  all  the  same  amount  of  shares,  and  he 
apportioned  the  call  among  them  equally.  It  seems  to  us 
Uiat  this  *  was  a  reasonable  and  proper  course  to  be  taken,  *  670 
and  that  the  motion  must  be  dismissed  with  costs. 

The  Lord  Justice  EInioht  Bbuge  concurred. 


ATKINSON  V.  GYLBY. 

1S52.    July  22.    Before  the  Lobds  Justices. 

An  insurance  company  lent  money  on  the  security  of  a  bond  given  by  three  • 
obligors  to  two  of  the  directors  and  of  a  policy  efiected  with  the  company  by 
one  of  the  obligors  on  his  own  life,  and  deposited  as  a  collateral  security. 
By  the  terms  of  the  policy  the  msurance  money  was  charged  on  funds  and 
property  of  the  company  only.  The  condition  of  the  bond  was  for  payment 
of  the  money  lent,  with  interest,  and  of  the  premiums  upon  the  policy.  The 
insurance  company  was  dissolved,  their  funds  distributed,  and  their  business 
transferred  to  another  company,  to  whom  the  obligees  assigned  the  bond. 
One  of  the  obligors  who  had  not  effected  the  insurance  having  died,  and  the 
policy  having  become  forfeited  for  non-payment  of  the  premiums,  the  assignees 
of  the  bond  debt  sought  to  prove  in  the  Master^s  office  under  a  decree  for 
the  administration  of  the  estate  of  the  deceased  obligor.  Hdd^  that  the 
proof  ought  to  be  admitted  to  the  extent  of  an  unpaid  premium,  which  became 
payable  before  the  dissolution  of  the  company,  although  the  dissolution  took 
place  long  before  the  end  of  the  year  for  which  the  premium  was  paid ;  but 
that  no  proof  could  be  admitted  for  any  premium  the  time  for  payment  of 
which  had  not  arrived  when  the  company  was  dissolved. 

This  was  an  appeal  from  a  decision  of  Vice-Ohancellor  Kinders- 
LEY,  allowing  exceptions  to  the  Master's  report,  under  a  decree 
in  a  suit  instituted  by  one  on  behalf  of  all  the  creditors  of  a 
testator  named  John  Parker  Gylbj,  for  the  administration  of  his 
estate. 

The  subject  of  the  exceptions  was  a  claim  carried  in  before  the 
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Master,  by  the  trustees  and  directors  of  the  Britannia  Life  Assur- 
ance Company,  who  claimed  as  bond  creditors  of  the  testator, 
under  two  bonds  dated  the  7th  of  February,  1842,  and  the  19th 
of  December,  1842,  in  which  the  testator  had  joined  as  surety  for 
one  William  Edwards. 
By  the  former  of  these  bonds,  William  Edwards  and  the  testa- 
tor with  another  co-obligor  became  jointly  and  severally 

*  671    bound  to  David  Salomons  and  H.  M.  Eemshead,  *  two  of 

the  directors  of  the  London  and  Westminster  Mutual  Life 
Assurance  Society,  in  the  penal  sum  of  900Z.  The  condition  of 
the  bond  recited  that  W.  Edwards,  having  occasion  for  the  sum  of 
450Z.,  had  requested  the  said  David  Salomons  and  H.  M.  Kems- 
head  to  lend  him  the  same,  which  they  had  agreed  to  do  upon  having 
repayment  of  the  said  sum,  in  manner  therein  mentioned,  and 
interest  thereon,  secured  by  the  bond ;  and  it  provided  that  the 
bond  should  be  void  upon  payment  by  the  said  W.  Edwards,  his 
heirs,  executors,  or  administrators,  unto  the  said  D.  Salomons  and 
H.  M.  Kemshead,  their  executors,  administrators,  or  assigns,  of 
the  sum  of  450/.,  in  the  proportions  and  at  the  times  therein  men- 
tioned, with  interest  thereon  at  the  rate  of  52.  per  cent  per  annum. 
And  also  should,  so  long  as  any  money  remained  due  on  the 
security  of  the  bond,  well  and  truly  pay,  or  cause  to  be  paid,  the 
several  annual  premiums  payable  in  respect  of  two  several  pol- 
icies of  assurance  mentioned  in  the  condition,  and  all  other  pay- 
ments whatsoever  that  should  be  requisite  or  necessary  for  keeping 
the  same  on  foot ;  and  should  hot,  during  such  time  as  aforesaid, 
do  any  act  whatsoever  whereby  the  two  several  policies  might  be 
liable  to  be  forfeited. 

One  of  the  policies  referred  to  in  the  above  condition  was  dated 
the  13th  of  July,  1841,  and  under  the  hands  of  three  of  the  direc- 
tors of  the  London  and  Westminster  Mutual  Life  Assurance  So- 
ciety, and  was  numbered  181.  By  it  the  capital  and  funds  or 
property  of  the  society,  were  declared  to  be  subject  and  liable, 
according  to  the  provisions  of  the  deed  of  settlement,  to  pay  the 
sum  of  1000/.  to  the  executors,  administrators,  or  assigns  of 
William  Edwards,  if  he  should  die  before  or  upon  the  Ist  of  July, 
1852,  or  if  he  should  live  beyond  that  day,  and  he  or  his 

*  672    assigns  should  pay,  or  *  cause  to  be  paid,  during  his  life, 

to  the  directors  of  the  society  for  the  time  being,  at  the 
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office  of  the  said  society,  the  yearly  premium  of  39Z.  5s.  before  or 
on  the  1st  of  July  in  every  year.  The  other  policy  of  assurance 
was  dated  the  20th  of  January,  1842,  and  was  also  under  the 
hands  of  three  of  the  directors  of  the  London  and  Westminster 
Mutual  Life  Assurance  Society,  and  numbered  159.  By  it  a  sum 
of  10002.  was  in  like  manner  assured,  upon  the  capital  and  funds 
of  the  society,  to  be  paid  upon  the  death  of  the  said  William 
Edwards,  to  his  executors,  administrators,  or  assigns,  upon  pay- 
ment of  the  annual  premium  of  402.  11^.  Sd.  on  the  1st  of  Jan- 
uary in  every  year.  By  one  of  the  provisions  of  the  deed  of 
settlement,  indorsed  upon  each  policy,  it  was  stipulated,  that  the 
capital  and  funds,  or  property  of  the  society,  should  alone  be 
liable  to  answer  and  make  good  all  claims  of  persons  assuring 
with  the  society,  and  that  no  director  or  other  member  of  the 
society  should  be  liable  to  any  such  claim,  beyond  the  amount  of 
his  particular  share  in  the  subscribed  capital. 

There  was  another  bond  debt  similarly  circumstanced,  to  which 
it  is  not  necessary  further  to  advert,  as  it  raised  no  different  question 
from  those  arising  upon  the  bond  above  mentioned. 

The  moneys  thus  advanced  by  Messrs.  Salomons  and  Eemshead 
were  the  moneys  of  the  London  and  Westminster  Assurance 
Society,  and  the  two  bonds  were  made  to  them  as  trustees  for  that 
society. 

The  testator  died  on  the  27th  of  June,  1843.  In  October,  1844, 
the  London  and  Westminster  Assurance  Society  ceased  to  carry 
on  business  as  a  life  assurance  society,  and  thereupon  the 
affairs  of  the  society  *  were  wound  up,  and  the  society  was  *  673 
dissolved  and  ceased  to  exist  (its  business  being  trans- 
ferred to  the  Britannia  Life  Assurance  Company),  and  since  the 
month  of  October,  1844,  there  had  been  no  directors  of  the  society, 
nor  had  the  society  since  that  time  had  any  office  for  the  transac- 
tion of  business  ;  and  the  capital,  funds,  and  property  of  the  so- 
ciety were  shortly  afterwards  distributed  amongst  the  shareholders 
and  members,  according  to  their  shares  and  interests. 

By  an  indenture  of  assignment,  dated  the  13th  of  December, 
1844,  Messrs.  Salomons  and  Eemshead,  as  the  trustees  of  the 
London  and  Westminister  Assurance  Society,  assigned  to  several 
persons  therein  named,  as  trustees  and  directors  of  the  Britannia 
Life  Assurance  Company,  (among  other  things)  the  above-men- 
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tioned  bond,  and  the  principal  and  other  sums  secured  thereby, 
and  all  interest  due  or  to  become  due  in  respect  of  the  said  sums 
or  any  of  them,  and  the  said  several  policies  of  assurance,  subject 
nevertheless,  as  to  such  policies  of  assurance,  to  such  rights  of 
equity  of  redemption  as  were  then  subsisting  thereof.  The  pre- 
miums which  became  due  on  the  policy  No.  131  had  been  paid  up 
to  the  1st  of  July,  1843,  inclusive ;  the  premiums  upon  No.  159 
up  to  January,  1844,  inclusive.  No  premium  upon  either  policy  had 
since  been  paid.  By  reason  of  the  non-payment  of  the  subsequent 
premiums  within  twenty  days  after  they  became  due,  the  two 
policies  had  become  absolutely  void,  and  they  had  never  been 
revived. 

The  Master  found  that  there  was  due  to  William  Bardgett, 
William  Fechney  Black,  and  John  Drewett,  trustees  and  directors 
of  the  Britannia  Life  Assurance  Company,  Princes  Street,  in  the 
city  of  London,  as  assignees  of  David  Salomons  and  Henry  Morris 
Kemshead,  two  of  the  directors  of  the  London  and  Westminister 

Mutual  Life  Assurance  Society,  and  by  virtue  of  the  two 
*  674   *  bonds  dated  respectively  the  7th  of  February,  1842,  and 

tlie  19th  of  December,  1842,  of  William  Edwards  as  princi- 
pal, and  Frederick  Erasmus  Edwards  and  the  testator  John  Parker 
Gylby,  as  sureties  (whereby  they  became  severally  bound  to  the 
said  David  Salomons  and  Henry  Morris  Kemshead  in  the  penal 
sums  of  900/.  and  10002.  conditioned  for  payment  of  the  respective 
sums  of  450Z.  and  5002.,  with  interest  at  tlie  rate  of  5L  per  cent 
per  annum  amongst  other  sums  in  the  schedule  mentioned),  the 
several  sums  following ;  viz.,  for  seven  several  annual  premiums  of 
89/.  58.  each,  in  respect  of  a  certain  policy  on  the  life  of  William 
Edwards,  No.  131,  mentioned  in  the  two  several  bonds  accruing 
from  the  1st  of  July,  1844,  to  the  Ist  of  July,  1850,  both  dates 
inclusive,  the  sum  of  274/.  15^.  for  six  annual  premiums  of  40/. 
Il5.  8d.  each ;  in  respect  of  a  certain  other  policy  on  the  life  of 
William  Edwards,  No.  159,  mentioned  in  the  said  two  several 
bonds  accruing  from  the  1st  of  January,  1845,  to  the  1st  of  January, 
1850,  both  dates  inclusive,  the  sum  of  243/.  108. 

The  first  exception  was,  that  tlie  Master  ought  not  to  have  found 
any  thing  to  be  due  in  respect  of  premiums  upon  the  policies. 
The  Yice-Chancellor  allowed  this  exception,  and  the  Britannia 
Company  appealed  from  that  decision. 
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Mr.  Matins  and  Mr.  Cairns j  in  support  of  the  appeal.  — ^The  bonds 
are  absolute  unless  the  conditions  in  them  are  performed;  and 
among  the  most  important  of  these  conditions  are  those  providing 
for  the  payment  of  the  premiums  necessary  to  keep  on  foot  the 
poUcies,  which  formed  the  only  security  for  the  advances.    The 
sums  secured  by  tiie  bonds  were  assignable  in  equity,  and  as  they 
were  assigned  to  another  insurance  company,  the  solvency 
of  which  is  unquestioned,  there  is  no  pretence  *  for  saying  *  675 
that  the  contract  was  substantially  changed,  the  latter  com- 
pany having,  by  the  arrangements  between  the  two  companies, 
taken  upon  themselves  the  liabilities  of  the  former.    It  cannot  be 
said  that  the  policies,  the  burden  of  which  the  Britannia  company 
had  taken  upon  itself,  ought  not  to  have  been  kept  on  foot.    The 
personal  representatives  of  the  testator  never  refused  to  accept 
the  liability  which  the  Britannia  company  took  upon  itself  of 
paying  the  insurance  moneys.    They  would  have  had  against  the 
appellants  the  fuU  benefit  of  the  premiums  previously  paid  to 
the  dissolved  company.    Moreover,  although  that  company  had 
ceased  to  carry  on  business,  they  were  not  released  from  their 
liability  upon  the  policies ;  and  if  they  chose  to  direct  that  the 
premiums  should  be  paid  to  other  persons  as  their  agents,  that 
would  not  affect  the  contract.    There  is  no  proviso  in  the  bonds  that 
the  company  should  go  on  taking  other  insurances  on  lives,  nor  to 
determine  or  confine  the  liability  of  the  obligors  in  the  event  of  the 
company  taking  no  more  insurances.     Suppose  the  company  had 
considered  that  the  insurances  which  they  had    effected   were 
sufficient,  and  determined  to  run  no  further  risk  by  increasing 
their  liability,  would  that  be  a  reason  for  putting  an  end  to  the 
contract  which  the  testator  entered  into,  and  which  is  not  made 
determinable  on  any  such  event  ? 

Their  Lordships  only  desired  to  hear  the  respondents  with  refer- 
ence to  the  premium  of  392.  5^.  which  became  due  on  No.  131,  on 
July  1, 1844. 

Mr.  Itoltj  Mr.  Haldane,  and  Mr.  Buckmaster,  for  the  respon- 
dents. — The  premium  of  392.  5«.  was  payable  in  respect  of  in- 
surance for  the  year  commencing  on  July  1.     Unless  the 
company  continued  in  a  condition  to  afford  security  *  for  •  676 
the  payment  of  the  insurance  money  during  the  whole  of 
VOL.  u.  84  [  629  ] 
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this  period,  it  did  not  perform  its  part  of  the  contract,  and  was 
not  entitled  to  the  premium.  Now  three  months  after  Julj  1, 
the  company  by  its  own  act  dissolved,  and  distributed  the  funds 
which  alone,  according  to  the  terms  of  the  policy,  afforded  this 
security.  The  payment  of  the  insurance  money  is  to  be  made  out 
of  the  funds  of  the  company.  The  insurers  must  continue  to  be 
a  company  having  funds  during  the  whole  period  for  which  the 
premium  is  payable,  or  they  do  by  their  own  act  render  the  per- 
formance of  the  condition  of  the  bond  impossible.  The  reasoning 
which  applies  to  the  other  unpaid  premiums  applies  to  this  also. 
If  the  July  premium  had  been  paid,  it  could  have  been  recovered 
back  for  breach  of  contract  on  the  part  of  the  insurers  in  dissolv- 
ing their  company,  and  withdrawing  the  fimds  which  they  had 
charged  with  the  insurance. 

Mr.  Malinsj  in  reply.  —  There  is  no  pretence  for  sajring  that  the 
contract  has  been  broken  on  the  part  of  the  insurance  company. 

[The  Lord  Justice  Knight  Bbuce.  —  Was  it  not  a  breach  of 
contract  on  the  part  of  the  insurers  to  dissolve  their  company  and 
part  with  their  funds  ?  The  contract  is  for  payment  out  of  the 
funds  of  the  company.  Must  they  not  continue  to  be  a  society 
having  funds  to  perform  their  part  of  the  contract?] 

There  is  no  contract  on  the  part  of  the  insurers  to  keep  any 
fund  intact.  It  is  the  liability  of  the  company  to  the  extent  of 
the  funds,  and  not  the  funds  themselves,  to  which  the  insured  look. 
It  would  lead  to  the  utmost  inconvenience  to  say  that  the  liability 
upon  a  contract  to  insure  is  to  depend  upon  the  amount  of  funds 

which  the  insurance  company  may  have  at  any  one  moment, 
*  677   *  or  upon  the  manner  in  which  it  may  have  appropriated  or 

disposed  of  these  ftmds. 

The  Lord  Justice  Lord  Cranworth. — The  premium  of  89i. 
5«.  was  due  in  July,  1844.  It  was  not  till  three  months  after- 
wards that  the  company  ceased  to  carry  on  business.  Mr.  Bolt 
contends  that  if  the  premium  had  been  paid,  it  could  have  been 
recovered  back  as  the  consideration  had  failed.  The  consideration, 
however,  had  not  failed  totally.  The  assured,  at  all  events,  had 
the  security,  contracted  for,  during  a  part  of  the  year.  K  M^.  BoU 
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is  right  in  his  argument  as  to  the  true  effect  of  the  contract  being 
that  the  society  should  continue  to  carry  on  business,  that  might 
give  a  right  to  bring  a  cross  action  for  a  breach  of  the  contract ; 
but  the  damages  in  that  action  would  not  necessarily  be  measured 
by  the  amount  of  the  premium,  397.  58. 

I  doubt  whether,  looking  at  the  policy,  there  was  any  such  con- 
tract beyond  this,  that  so  long  as  the  company  existed  having  funds, 
those  funds  should  belong  to  the  insured  to  the  extent  mentioned 
in  the  policy.  But  assuming  the  contract  to  go  beyond  this,  still 
the  right  which  it  conferred  in  such  circumstances  as  the  present 
was  not  that  of  resisting  payment  of  the  premium  so  long  as  the 
company  existed,  but  that  of  recovering  damages  which  are  at 
present  unliquidated. 


♦  NORTON  V.  WHITE.  *  678 

1852.    July  81.    Before  the  Lords  Justicbs. 

After  a  report  in  fayour  of  the  title  in  a  specific  performance  suit,  the  defendant 
died.  Upon  a  motion  by  his  executors  and  devisees  in  trust,  the  Court 
ordered  that  if  the  plaintiff  did  not  reyive  within  six  weeks,  the  bill  should 
stand  dismissed.' 

This  was  a  suit  instituted  by  a  vendor  against  a  purchaser, 
to  enforce  the  specific  performance  of  an  agreement  for  a  purchase. 
There  had  been  the  usual  order  of  reference  as  to  the  title,  and  a 
report  in  favour  of  the  plaintiff.  Then  the  defendant  died.  His 
executors  and  devisees  in  trust  now  moved  that  the  plaintiff  might 
revive  the  suit,  or  that  the  bill  might  stand  dismissed. 

Mr,  Hardy^  in  support  of  the  motion,  referred  to  Burnett  v. 
Dvke  of  Wellington^  (a)  Powell  v.  Powell^  (6)  and  the  practice 

(a)  6  Sim.  461. 

(b)  Unreported :  the  following  is  the  entry  in  the  Registrar's  book : — 

Thursday,  27th  May,  1841. 
Between  Thomas  Powell,  and  Charles  Powell,  since  deceased. 
TiTB   Vice-chancellor.  —  Whereas  Mr.  McDonnell,  of  counsel  for  R. 
Powell,  this  day  moved  and  offered  divers  reasons  unto  this  Court,  that  the 

1  See  1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  813,  and  cases  in  note  (10) ;  2  ib,  1511 
in  note  (8). 
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in  the  analogous  case  of  the  death  of  a  plaintiff,  as  settled  by  tlie 
68d  order  of  8th  May,  1846. 

*  679        *  Mr.  Ncdder  opposed  the  motion,  and  referred  to  Man- 
son  V.  Burton^  Qa)  Iteeves  v.  Baker.  (6) 

Their  Lordships  ordered  that  the  plaintiff  should  revive  on  or 
before  the  1st  of  September,  1852,  or,  in  default  thereof,  that  the 
bill  should  stand  dismissed  for  want  of  prosecution. 


CHILD  V.  ELSWORTH. 

1852.    July  16.    August  4.    Before  the  Lords  Justices. 

Bequests  to  the  sons  and  daughters  of  D.  of  200Z.  each,  also  to  the  children  of 
a  son  of  D.  2002.,  to  be  equally  divided  among  them,  to  be  paid  twelve 
months  after  the  decease  of  the  testator^s  widow.  Hdd^  to  be  postponed  as 
to  all  the  bequests  till  after  the  widow^s  death. 

This  was  an  appeal  from  the  decision  of  Vice-Chancellor  Turneh, 
upon  the  construction  of  the  will  of  Henry  Elsworth,  dated  the 
26th  of  February,  1833J  whereby  the  testator  gave,  devised,  and 
bequeathed  unto  his  wife  Fanny  Elsworth  all  his  real  and  copy- 

plaintifi*  might  be  ordered  to  revive  this  suit  within  three  weeks,  as  against  the 
said  R.  Powell,  as  personal  representative  of  Charles  Powell  deceased,  and  any 
other  necessary  parties,  or  in  default  thereof  that  the  said  plaintiff's  said  bill 
filed  in  this  cause  might  stand  dismissed  out  of  this  Court  for  want  of  prosecu- 
tion. In  the  presence  of  Mr.  Wilson,  of  counsel  for  the  plaintiff,  and  upon 
hearing  an  affidavit  of  James  Mole  deceased,  and  what  was  alleged,  &c,,  this 
Court  doth  order  that  the  plaintiff  do  within  six  weeks,  revive  this  suit  as 
against  R.  Powell,  the  personal  representative  of  defendant  Charles  Powell 
deceased,  and  any  other  necessary  parties,  or  in  default  thereof  that  the  said 
plaintiff^s  bill  do  stand  dismissed  out  of  this  Court  for  want  of  prosecution. 

(a)  1  Y.  &  C.  C.  C.  626. 

(6)  13  Beav.  115  (ex  relatione). 

The  following  extract  from  the  Court-book  of  the  day  was  read,  to  show  that 
the  question  in  the  case  was  as  to  costs  only. 

Reeves  p.  Baker. 

R.  Palmer,  for  executor  of  deceased  defendant. 

Notice  of  motion  to  revive  suit  against  him,  or  dismiss.    A  bill  of  revivor 

[532] 


CHILD  V.  EL8W0BTH.  *  679 

hold  estates,  with  the  appurtenances,  and  all  his  household  fur- 
niture, plate,  linen,  hooks,  china,  moneys,  securities  for  money, 
goods,  chattels,  personal  estate,  and  effects  whatsoever 
*  and  wheresoever,  and  of  what  nature  or  kind  soever,  for  *  680 
and  during  her  natural  life,  subject  nevertheless  to  and 
charged  and  chargeable  with  the  payments  and  bequests  therein- 
after mentioned ;  and  after  giving  and  bequeathing  various  lega- 
cies, and  appointing  specific  periods  for  their  payment,  except  in 
the  instance  of  two  small  legacies  given  to  the  legators  for  their 
trouble,  the  will  proceeded  in  the  words  following :  "  Also  I  give 
and  bequeath  to  John,  Thomas,  Mary,  Ellen,  Elizabeth,  Jane,  and 
Margaret,  the  sons  and  daughters  of  my  uncle  William  Deighton, 
the  sum  of  200L  each,  also  to  the  children  of  Henry,  the  son  of 
my  said  uncle  William  Deighton,  the  sum  of  2002.  to  be  divided 
equally  amongst  them,  to  be  paid  twelve  months  after  the  decease 
of  my  said  wife.** 

The  question  was,  whether  the  direction  as  to  the  period  of  pay- 
ment applied  to  the  legacies  of  2002.  each,  given  to  the  sons  and 
daughters  of  William  Deighton. 

The  Vice-Chancellor  held  that  it  only  applied  to  the  2001.  given 
to  the  children  of  Henry. 

Mr.  O-lasse  and  Mr.  J.  V.  Prior  were  for  the  appellants. 

Mr.  Sttiart  and  Mr.  SpringaU  Thompson  were  for  the  respon- 
dents. 

« 

Richards  v.  Bakery  (a)  Fenny  v.  EwstaceyQi)  Walker  v.  Tip- 
ping,  (<?)  were  cited. 

since  filed,  question  is  as  to  costs :  Burnell  v.  Duke  of  Wellington,  6  Sim.  461 ; 
Attorney-General  v.  Cooper,  9  Sim.  379. 

J.  £.  Blunt,  for  plaintiff,  objects  to  costs.  Burnell  v.  Duke  of  Wellington, 
does  not  speak  as  to  costs :  Canhan  v.  Vincent,  8  Sim.  277. 

R.  Palmer  replies. 

Cur,  Will  inquire  into  practice,  and  decide  to-morrow  morning. 

Tuesday,  25th  March. 

M.  R.  said  there  was  no  case  known  for  giving  Mr.  R.  Palmer  his  costs. 
Therefore,  no  order  on  this  application. 

(a)  2  Atk.  821.  (6)  4  Mau.  &  Sel.  58.  (c)  9  Hare,  800. 
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August  4. 

The  Lobd  Justice  Lord  Cbanworth. — The  ctoly  question  in  this 
case  is  as  to  the  time  at  which  a  legacy  of  200Z.  given  to 

♦  681    Ellen  Deighton,  under  ♦  whom  the  plaintiff  derives  title, 

was  payable.  The  plaintiff  says  it  was  payable  at  the  end 
of  a  year  from  the  testator's  decease.  The  defendant  contends, 
the  payment  is,  according  to  the  true  construction  of  the  will, 
postponed  till  the  expiration  of  twelve  months  after  the  death  of 
the  testator's  widow. 

[His  Lordship  read  the  material  parts  of  the  wiU.] 

The  general  rule  was  not  disputed  (indeed,  it  is  so  well  estab- 
lished as  to  admit  of  no  doubt),  that  in  the  absence  of  express 
direction  to  the  contrary,  every  general  pecuniary  legacy  is  payable 
at  the  end  of  a  year  from  the  death  of  the  testator.  The  question 
is,  whether  there  is  any  thing  on  the  face  of  this  will  to  take  out 
of  this  general  rule  the  legacies  given  to  John,  Thomas,  Mary, 
Ellen,  Elizabeth,  Jane,  and  Margaret,  sons  and  daughters  of  Wil- 
liam  Deighton. 

The  decision  must  turn  on  the  point,  whether  the  words,  "  to 
be  paid  twelve  months  after  the  decease  of  my  said  wife,"  are  to 
be  read  as  applicable  to  the  legacies  given  to  the  seven  children 
of  the  testator's  uncle  William  Deighton,  or  only  to  the  legacy 
given  to  the  children  of  his  deceased  son  Henry.  Sir  Geoboe 
Turner  adopted  the  latter  construction,  and  so  held  that  there  was 
no  postponement  of  the  legacies  given  to  the  seven  children  of 
William  Deighton. 

With  a  most  sincere  respect  for  his  judgment  we  have  come  to 
a  different  conclusion.  The  words  ^^to  be  paid,"  &c.,  import  a 
qualification  of  what  has  gone  before;  the  question  is,  to  how 
much  of  what  has  gone  before  does  that  qualification  extend.  We 
are  of  opinion  that  it  is  a  qualification  attaching  on  all  the  legacies 
given  to  the  seven  children,  as  well  as  to  the  grandchildren 

*  682    of  William  Deighton.    It  would  be  diflScult  to  *  say  that 

either  mode  of  construing  the  language  is  grammatically 
incorrect.  But  yet  in  strictness,  if  the  words  "  to  be  paid  twelve 
months  after  the  decease  of  my  wife,"  are  to  be  confined  to  the 
children  of  the  deceased  son  Henry,  and  not  to  extend  to  the  seven 
living  children,  those  words  ought  to  have  been  connected  with 
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what  went  before,  by  the  copulative  "  and."  The  immediately 
preceding  words  "to  be  equally  divided  between  them,"  import 
a  qualification  which  certainly  relates  solely  to  the  children  of 
Henry.  If  the  words  immediately  following  were  intended  as  a 
further  qualification  on  the  same  legacy  only,  then  the  language 
ought  in  strictness  to  have  been  "  and  to  be  paid,"  &c. ;  whereas 
there  is  no  necessity  for  such  a  copulative  if  the  second  qualifica- 
tion, namely,  that  indicating  the  time  of  payment,  is  to  be  read 
as  applicable  to  the  whole  class,  children  and  grandchildren  of 
William  Deighton,  as  to  whom  there  had  been  no  previous  qualifi- 
cation at  all. 

It  is  material  to  observe  that  the  bequest  in  question,  beginning 
"  also  I  give,"  and  ending  "  after  the  decease  of  my  said  wife,"  is 
one  bequest.  There  is  only  one  set  of  operative  words,  and  thei^e 
is  only  one  class  of  objects,  namely,  the  descendants  of  William 
Deighton.  The  sum  given  to  the  children  of  the  deceased  child  is 
the  same  as  that  given  to  each  of  the  seven  children  who  were 
living,  and  who  are  named  in  the  will.  The  inference  is  not  un- 
reasonable that  the  testator  contemplated  an  equal  bounty  to  all, 
treating  the  children  of  the  deceased  son  as  standing  in  the  place 
of  their  father;  and  this  equality  would  or  might  be  entirely  dis- 
turbed if  the  time  of  payment  should  not  be  the  same  for  all. 
There  are  no  other  legacies  given  by  the  will,  the  time  for  pay- 
ment of  which  is  not  expressly  pointed  out,  except  the 
small  legacies  of  30Z.  to  each  of  the  *  executors  for  their  *  683 
trouble ;  and  the  presumption  therefore  is,  that  the  testator 
intended  in  all  cases  to  indicate  the  time  of  payment.  The  lega- 
cies to  the  executors  for  their  trouble  would  of  course  be  retained 
by  themselves,  and  would  naturally  be  appropriated  by  them  when 
the  state  of  the  assets  permitted  it.  As  to  them,  therefore,  it  was 
unnecessary  to  name  a  time  for  pajrment,  and  the  omission  to  do 
so  can  hardly  be  treated  as  an  exception  to  the  general  rule  fol- 
lowed by  the  testator ;  {.«.,  in  all  cases  to  say  when  each  legacy 
should  be  payable.  It  is  only  necessary  to  add,  that  we  have 
caused  the  original  will  to  be  examined,  and  it  appears  that  the 
whole  gift  in  question  to  the  children  and  grandchildren  of  Wil- 
liam Deighton,  including  the  direction  for  the  time  of  payment, 
is  written  continuously  as  one  sentence,  and  is  closed  with  a  full 
atop. 

On  the  whole,  therefore,  we  have  come  to  the  conclusion  that 
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none  of  these  legacies  are  payable  till  after  the  death  of  the  widow; 
and  the  result  is,  that  the  order  made  by  the  Vice-chancellor  must 
be  varied,  and  instead  of  directing  payment  of  the  200^  and  inter- 
est to  the  plaintiff,  it  will  direct  according  to  the  alternative  prayer 
of  the  claim,  that  200L  shall  be  brought  into  Court  and  invested 
for  the  benefit  of  the  defendant  the  widow  for  her  life,  with  liberty 
to  apply  after  her  death. 

The  case  is  one  in  which  we  have  not  derived,  nor  could  we 
expect  to  derive,  much  assistance  from  previous  decisions.  It  is, 
according  to  the  language  of  Lord  Ellenborouoh,  a  question  rather 
for  a  grammarian  than  &  lawyer,  and  which  a  schoolmaster  might 
decide  as  well  as  a  judge ;  but  perhaps  the  cases  of  Cole  v.  Bawlin- 
8071^  (a)  Richards  v.  Bakery  (6)  and  Fenny  v.  Hwstacej  (<?)  are  not 
without  a  bearing  on  the  subject. 


♦684  ♦PLOWDEN  v.  HYDE.i 

1852.    July  28.    August  4.    Before  the  Lords  Jusucbs. 

The  owner  of  an  estate  limited  to  the  usual  uses  to  bar  dower,  mortgaged  it  in 
fee,  and,  by  the  proviso  for  redemption,  the  estate  was  agreed  to  be  recon* 
yeyed  to  him,  his  heirs,  appointees,  or  assigns,  or  to  such  other  persons,  to 
such  uses,  and  in  such  manner  as  he  or  they  should  direct.  After  executing 
this  mortgage  the  testator  made  his  will,  devising  the  estate,  and  subsequently 
paid  off  the  mortgage,  taking  a  reconveyance  to  the  same  uses,  in  bar  of  the 
dower,  as  the  estate  was  subject  to  before  the  mortgage,  the  dower  trustee 
being  the  same  person  in  both  deeds.  The  testator  died  before  the  Wills 
Act  came  into  operation.  HM,  that  the  will  was  not  revoked  as  to  the 
estate  in  question.* 

This  was  an  appeal  from  the  decision  of  Vice-Chancellor  Kin- 
BEBSLET,  reported  in  2  Simons,  new  series,  171,  holding  that  the 

(a)  1  Salk.  234.  (&)  2  Atk.  821.  (c)  4  M.  &  S.  58. 

>  S.  C,  2  Sim.  N.  S.  171. 

*  See  Heather  v.  O'Neil,  2  De  6.  &  J.  899 ;  Schroder  v.  Schroder,  Kay, 
578 ;  1  Jarman  Wills  (3d  Eng.  ed.),  145-148 ;  (4th  Am.  ed.)  172  et  seq.  and 
notes  and  cases ;  Ballard  v.  Carter,  5  Pick.  112 ;  Brigham  p.  Winchester,  1 
Met.  390 ;  Swift  v.  Edson,  5  Conn.  531 ;  Whitbread  v.  Smith,  3  De  G.,  M.  & 
G.  727,  738. 
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wUl  of  Henry  Chiclieley  Plowden,  bearing  date  the  16th  of  May, 
1811,  was  revoked  as  to  two  parcels  of  land  thereby  devised. 

By  virtue  of  indentures  of  lease  and  release,  dated  the  22d  and 
23d  of  April,  1811,  some  messuages  and  lands  situate  at  Boldre  in 
the  county  of  Southampton  stood  limited  to  such  uses  as  Henry 
Ghicheley  Plowden  should  by  deed  or  will  appoint,  and  for  default 
of  appointment  to  the  use  of  him,  the  said  H.  C.  Plowden,  for  life, 
vnQi  remainder  to  the  use  of  J.  Dyneley  during  the  life  of  and  in 
trust  for  the  said  H.  C.  Plowden,  and  after  the  determination  of 
that  estate,  to  the  use  of  the  said  H.  C.  Plowden  and  his  heirs. 

On  the  first  of  May,  1811,.  Mr.  Plowden  mortgaged  this  property 
to  William  Newton  for  80002.  The  mortgage  was  efiected  by  in- 
dentures of  lease  and  release  dated  the  30th  of  April  and  the  Ist 
of  May,  1811,  whereby  Plowden  appointed  and  released  and  Dyne- 
ley  released  the  property  in  question  to  William  Newton  and  his 
heirs,  subject  to  a  proviso  for  redemption  thus  expressed :  "  Pro- 
vided always,  and  it  is  hereby  declared  and  agreed,  that  if  the  said 
H.  C.  Plowden,  his  heirs,  appointees,  executors,  administrators, 
or  assigns,  shall  pay  or  cause  to  be  paid  to  the  said  William 
Newton,  his  executors,  administrators,  *or  assigns,  the  *685 
sum  of  30007.  of,  &c.,  with  interest  at  the  rate  of  51.  per 
cent  per  annum,  on  the  1st  day  of  November  next  ensuing,  then 
Ihe  said  William  Newton,  his  heirs  and  assigns,  and  all  persons 
claiming  under  him  or  them,  shall  and  will,  upon  the  request  and 
at  the  costs  and  charges  of  the  said  H.  C.  Plowden,  his  heirs, 
appointees,  or  assigns,  reconvey  and  reassure. the  premises  unto 
the  said  Henry  Ghicheley  Plowden,  his  heirs,  appointees,  or  as- 
signs, or  to  such  other  person  or  persons,  to  such  uses,  and  in 
such  manner  as  he  or  they  shall  direct." 

Besides  this  property  at  Boldre,  H.  C.  Plowden  was  at  this  time 
the  equitable  owner  of  some  land  at  South  Baddesley,  called 
Hornscroft,  which  he  had  in  1809  purchased  at  a  sale  by  auction, 
but  which  land  had  never  been  conveyed  to  him. 

Under  these  circumstances  H.  C.  Plowden  made  his  will  on  the 
15th  of  May,  1811,  bearing  date  on  that  day,  and  he  thereby  de- 
vised all  his  real  estates  at  Boldre  and  South  Baddesley  to  the 
said  John  Dyneley  and  his  heirs,  to  the  use  of  his  wife  during  her 
widowhood,  and  then  upon  trust  to  sell  and  divide  the  proceeds  of 
the  sale  among  certain  persons  named  in  the  will. 

By  indentures  of  lease  and  release  dated  the  8th  and  9th  of 
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November,  1811,  the  lands  at  South  Baddesley,  contracted  to  be 
purchased  in  1809,  were  duly  conveyed  to  H.  C.  Plowden  and  his 
heirs,  to  the  usual  uses  to  bar  dower,  i.e.j  to  such  uses  as  he  should 
appoint,  and  in  default  of  appointment,  to  the  use  of  himself  for 
life,  w;ith  remainder  to  the  use  of  John  Dyneley,  his  executors  and 
administrators,  during  the  life  of  and  in  trust  for  the  said  H.  C. 
Plowden  and  his  assigns,  and  after  the  determination  of  that 
estate,  to  the  use  of  the  said  H.  C.  Plowden,  his  heirs  and 
assiens. 

•  686       •  I^  December,  1813,  H.  C.  Plowden  paid  off  the  mort 

gage  debt  due  to  Newton,  and  by  indentures  of  lease  and 
release  dated  the  6th  and  7th  of  December,  1813,  the  mortgaged 
lands  and  hereditaments  were  reconveyed  by  Newton  to  H.  C. 
Plowden  and  his  heirs,  to  the  same  uses  precisely  to  which  they 
stood  limited  previously  to  the  mortgage. 

Mr.  Plowden  died  in  1821,  leaving  his  widow  surviving  him; 
she  died  his  widow  in  1845,  and  under  the  trusts  of  the  will  the 
devised  property  then  became  salable. 

A  suit  was  instituted  for  the  purpose  of  having  the  trusts  of 
the  will  carried  into  execution,  and  an  order  was  made  directing 
a  sale. 

One  of  the  purchasers  required  the  concurrence  of  the  heir-at- 
law,  on  the  ground  that  the  devise  was  revoked  by  the  deeds  of 
November,  1811,  and  December,  1813,  and  thereupon  a  petition 
was  presented  by  one  of  the  parties  interested  in  the  produce  of 
the  sale,  praying  (amongst  other  things)  that  it  might  be  declared 
that  the  deed  of  reconveyance  of  the  7th  of  December,  1813,  did 
not,  as  to  tlie  hereditaments  comprised  in  that  deed,  operate  as  a 
revocation  of  the  will  of  Henry  Chicheley  Plowden,  the  testator 
in  the  cause,  and  that  the  legal  estate  in  the  same  hereditaments 
descended  upon  the  death  of  the  testator  to  his  heir-at-law  as  a 
trustee  for  the  devisees  under  his  will  of  the  equity  of  redemption 
thereof,  and  that  it  might  be  declared  that  the  hereditaments  com- 
prised in  the  deed  of  conveyance  of  the  9th  of  November,  1811, 
also  stated  in  the  petition,  were  devised  by  the  will  of  the  testator, 
he  having  contracted  to  purchase  the  same  prior  to  the  date 
thereof,  and  that  if  the  Court  should  be  of  opinion  that  the 

*  687    devise  of  the  last-mentioned  *  hereditaments  was  revoked 

by  the  said  conveyance,  then  that  it  might  be  declared  that 
the  defendant  James  Chicheley  Plowden  (who  was  the  son  and 
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heir  of  James  Chicheley  Plowden,  the  testator's  original  heir)  was 
bound  to  elect  between  the  last-mentioned  hereditaments  and  the 
moneys  to  which  he  would  become  entitled  under  the  same  will 
by  yirtue  of  the  bequest  to  his  late  father,  mentioned  in  the  peti- 
tion, and  that  if  he  should  elect  to  confirm  the  will,  then  that  he 
might  be  declared  a  trustee  of  the  same  hereditaments  for  the 
devisees  under  the  testator's  will. 

The  Yice-Ghancellor  held,  that  both  as  to  the  lands  at  Boldre 
and  those  called  Hornscrofb,  the  will  was  revoked.  From  this 
decision  the  petitioners  appealed. 

Mr.  WiUeock  and  Mr.  Jessell  supported  the  appeal. 

Mr.  RtMsell  and  Mr.  Lewin^  for  the  heir  of  the  testator's  heir- 
at-law. 


Mr.  MalinSj  Mr.  Hetherington^  Mr.  H.  Stevens j  and  Mr.  Erskine 
appeared  for  other  parties. 

The  arguments  and  authorities  relied  upon  appear  sufficiently 
from  the  judgments. 

Augast  4. 

The  Lord  Justice  Knight  Bruce.  —  The  question  of  revocation 
or  ademption,  the  only  question  argued  before  us,  in  this  case, 
relates  to  two  distinct  portions  of  the  real  estates  of  Mr.  Henry 
Chicheley  Plowden,  the  testator  in  the  cause :  one  included  in  a 
mortgage  of  the  1st  of  May,  1811,  and  a  conveyance  of  the  7th 
of  December,  1813  ;  the  other  included  in  neither  of  those  instru- 
ments, but  comprised  in  a  deed  of  the  9th  of  November, 
1811.  With  regard  *  to  the  latter  portion,  I  am  unable  to  *  688 
distinguish  this  from  the  case  of  Rawlins  v.  Burgis^  (a) 
which,  decided  in  1814  by  a  careful  Judge,  since  followed  in  more 
than  one  instance,  and  never,  so  far  as  I  am  aware,  overruled,  I 
do  not  think  that  we  ought  to  refuse  to  follow  now,  whether,  if 
the  point  of  revocation  or  ademption,  that  it  determined,  were 
new,  I  should  have  held  an  opinion  in  conformity  with  that  deci- 
sion or  not ;  as  to  which  it  is  unnecessary  for  me  to  say  any  thing. 

With  respect  to  the  other  portion,  the  title  stands  thus.     The 
hereditaments  of  which  it  consists,  having  been  acquired  by  the 

(a)  2  Yes.  &  B.  882. 
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testator,  were  by  his  desire  conveyed  on  the  23d  of  April,  1811,  in 
this  manner :  to  such  uses  as  the  testator  should  by  deed  or  will 
appoint,  and  in  default  of  and  until  appointment,  to  the  use  of 
the  testator  for  his  life,  with  remainder  to  the  use  of  Mr.  Dyneley, 
his  executors,  administrators,  and  assigns,  during  the  testator's 
life,  in  trust  for  the  testator,  with  remainder  to  the  use  of  the 
testator,  his  heirs  and  assigns  for  ever. 

Very  soon  afterwards,  namely,  on  the  1st  of  May,  1811,  he 
mortgaged  these  hereditaments  in  fee,  Mr.  Dyneley,  as  his  trustee, 
joining  in  the  mortgage.  The  mortgagee  was  Mr.  Newton,  whom, 
in  December,  1818,  the  testator  paid  off;  whereupon  by  his  direc- 
tion Mr.  Newton,  on  the  7th  of  December,  1818,  conveyed  the 
mortgaged  hereditaments  to  the  testator  and  his  heirs,  to  such 
uses  as  the  testator  should  by  deed  or  will  appoint ;  and  in  default 
of  and  until  appointment,  to  the  use  of  the  testator  for  his  life, 
with  remainder  to  the  use  of  Mr.  Dyneley,  his  executors,  adminisr 

trators,  and  assigns,  during  the  testator's  life,  in  trust  for 
♦  689    the  testator ;  with  ♦  remainder  to  the  use  of  the  testator,  his 

heirs  and  assigns  for  ever.  The  testator's  will  devising  these 
hereditaments  having  been  made  on  the  15th  of  May,  1811,  the 
point  has  arisen,  whether  the  effect  of  the  conveyance  of  the  7th  of 
December,  1813,  was  or  was  not  to  render  the  will  inoperative  as 
to  them ;  a  suggestion  which,  however  startling  to  common  sense, 
however  foreign  to  natural  equity,  is  yet  rendered  plausible,  if  not 
sound,  by  the  state  of  the  positive  law  of  England  as  it  stood 
when  the  testator  died  in  1821,  a  state  upon  this  particular  subject 
which  was  discreditable  to  a  civilized  country.  It  has  since  been 
altered,  but  not  with  reference  to  the  property  of  those  who  had 
ceased  to  live  before  1838.  Their  property  is  subject  to  the  old 
law,  which,  however,  was  such,  upon  the  present  point,  that  no 
man,  I  suppose,  would  be  willing,  without  absolute  necessity,  to 
treat  a  case  as  falling  within  it.  Does  the  necessity  exist  here  ? 
I  think  not.  I  am  of  opinion  that  the  object  and  intention  of  the 
deed  of  the  1st  of  May,  1811,  was  to  make  a  mortgage  in  fee,  and 
not  otherwise  to  affect  the  title  of  the  mortgaged  property ;  and 
the  conveyance  of  the  7th  of  December,  1813,  having  been  to  the 
same  uses,  and  for  the  same  purposes,  as  the  uses  and  the  purposes 
by  which  it  stood  affected  inmiediately  before  the  making  of  the 
mortgage  of  the  Ist  of  May,  1811,  my  view  of  the  matter  is,  that 
the  conveyance  of  1818  did  not,  beyond  freeing  the  property  from 
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the  mortgage,  afTect  the  title  to  the  lands,  or  the  testator's  interest 
in  them,  or  his  power  over  them,  otherwise  than  so  far  only  as  to 
make  that  wholly  or  in  part  legal  which  before  had  been  merely 
equitable. 

It  is  true  that  Mr.  Dyneley  never  was  more  than  a  mere  trustee 
for  the  testator.  This,-  however,  seems  to  me  to  make  no  differ- 
ence. For  if  it  is  conceded,  as  in  my  opinion  it  ought  to 
be,  that  by  the  deed  of  mortgage  *  the  testator  meant  a  *  690 
mortgage  merely  and  nothing  more,  why  should  it  be  sup- 
posed that  he  ever  intended  the  lands  to  be  reconveyed  by  the 
mortgagee  simply  to  the  use  of  the  testator  in  fee,  he  himself  hav- 
ing, before  the  mortgage  as  well  as  after  the  mortgage,  caused 
them  to  be  conveyed  for  his  benefit  to  the  uses  usual  for  prevent- 
ing dower  ? 

From  the  only  report  that  I  have  seen  of  the  argument  before 
the  able  Judge  in  whose  Court  this  petition  originally  was,  I  col- 
lect that  neither  Muscombe  y,  Hare^  (a)  nor  InneB  v.  Jack9<m^  (6) 
before  Lord  Eldon,  nor  Jackson  v.  Innes^  (jo)  before  the  House  of 
Lords,  nor  any  of  that  class  of  cases,  was  cited  before  him.  This 
I  regret ;  for  I  might  otherwise  not  have  been  placed  under  the 
necessity  of  differing  from  one  whose  judgment  the  long  intimacy 
that  I  have  the  happiness  to  claim  with  him,  makes  me  estimate  at 
least  as  highly  as  my  own.  He  seems  to  have  considered  the 
proviso  for  redemption  without  reference  to  those  authorities ;  and 
I  am  not  quite  sure  that  were  I  to  do  so  myself,  I  should  not 
arrive  at  his  conclusion. 

[It  was  here  intimated  to  his  Lordship  that  the  cases  referred  to 
had  been  cited  to  the  Yice-Ghancellor.] 

But  I  am  not  convinced  that  I  should  have  so  decided  in  the 
absence  of  those  authorities ;  for  perhaps,  if  any  thing  ought  to 
turn  on  the  language  of  the  proviso,  the  expressions  used  are  at 
least  as  much  in  the  appellant's  favour  as  against  him,  the  clause 
being  thus  worded :  [His  Lordship  read  the  proviso  for  redemp- 
tion.] 

On  the  whole,  having  since  the  argument  before  us  *  read  *  691 
the   authorities  then  cited,  and  every  other  within  my 

(a)  6  Dow.  1.  (6)  16  Ves.  866.  (c)  1  Bli.  104. 
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knowledge,  that  it  could  on  this  dispute  be  important  to  refer  to,  I 
think  that  as  to  the  question  of  revocation  or  ademption,  this  case 
stands  exactly  on  the  footing  on  which  it  would  have  stood  if  the 
testator,  having  immediately  before  the  mortgage  been  simply 
seised  in  fee,  had,  upon  paying  it  off,  taken  from  the  mortgagee  a 
simple  reconveyance  to  himself  in  fee ;  because  having  immedi- 
ately before  the  mortgage  held  the  property,  subject  to  the  usual 
limitations  for  preventing  dower,  he  upon  paying  it  off  took  from 
the  mortgagee  a  conveyance  or  reconveyance,  having  limitations 
the  same  in  form,  substance,  and  object  (even  the  trustee  being  the 
same)  as  existed  when  the  mortgage  was  made.  I  am  there- 
fore of  opinion  that  it  may,  consistently  with  Tickner  v.  Tiek* 
ner^  (a)  Rawlins  v.  Burffis^  (b)  and  with  every  established  rule  of 
law,  be  held,  as  I  do  hold,  that  this  testator's  testamentary  disposi- 
tions are  equitably  in  force  with  respect  to  the  mortgaged  portion 
of  his  real  estates,  and  that  so  far  at  least  it  is  not  incumbent  on 
the  Court  to  defeat  his  wishes,  disappoint  his  intentions,  and  sub- 
vert his  will. 

The  Lord  Justice  Lord  Cranworth,  aft^r  stating  the  facts  of 
the  case  exactly  as  they  are  stated  above,  proceeded  as  follows :  — 

Sir  Richard  Kindebsley  decided  against  the  petitioner,  being  of 
opinion  that  the  devise  both  of  the  Boldre  and  the  South  Baddes- 
ley  property  was  revoked,  tlie  former  by  the  deeds  of  reconvey- 
ance in  1813,  and  the  latter  by  the  conveyance  of  the  8th  and  9th 
of  November,  1811.     Against  this  decision  the  petitioner  has 

come  before  us  by  way  of  appeal.    The  case  was  heard  a 
*  692    few  days  ago,  *  all  parties  consenting,  and  desiring  that  the 

question  should  be  decided  on  petition,  without  either  a  bill 
or  a  claim. 

The  question  divides  itself  into  two  branches :  first,  as  it  regards 
the  South  Baddesley  land ;  and,  secondly,  as  it  regards  the  property 
at  Boldre,  mortgaged  to  Newton.  With  respect  to  the  former, 
there  is  no  doubt  of  the  soundness  of  the  decision  appealed  from, 
unless  we  are  prepared  (which  we  are  not)  to  act  in  opposition  to 
the  case  of  Bawlins  v.  Burgis^  (6)  decided  by  Sir  Thomas  Plumer 
in  1814.  The  purchase  in  this  case  was  made  at  an  auction,  and 
in  the  absence  of  evidence  we  cannot  assume  that  there  was  any 

(a)  Cited  3  Atk.  742.  (6)  2  Yes.  &  B.  dS2. 
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special  stipulations  as  to  the  form  of  conveyance  to  be  made. 
The  purchaser  therefore  became  equitable  owner  in  fee,  and  Maw- 
Uns  T.  JBurgis  decides,  that  in  such  circumstances  a  conveyance  to 
the  purchaser  to  the  usual  uses  to  bar  dower  operates  as  a  revoca- 
tion of  a  previous  devise  of  the  equitable  fee.  As  to  the  lands  at 
South  Baddesley,  therefore,  the  present  case  cannot  be  distin* 
guished  from,  and  must  be  governed  by,  that  authority.  Indeed, 
as  to  these  lands,  the  petitioners  can  hardly  be  said  to  have 
seriously  questioned  the  correctness  of  the  Yice-Ghancellor's 
decision. 

The  main  contention  before  us  was  as  to  the  messuages  and 
lands  at  Boldre,  mortgaged  to  Newton.  The  Yice-Ghancellor 
decided  that  the  devise  of  this  property  was  revoked  by  the  reconvey- 
ance in  December,  1813.  My  impression  during  the  argument  was 
in  favour  of  that  decision,  but  subsequent  consideration  of  the  doc* 
trine  applicable  to  such  cases  has  led  me  to  a  different  conclusion. 

Sir  BiCHABD  EiNDEBSLEY  reasoned  thus:  If  a  person 
*  seised  in  fee  made  a  mortgage  in  fee  in  the  ordinary  way,  *  693 
reserving  the  right  of  redemption  to  himself  and  his  heirs, 
and  then,  before  the  Act  of  7  Will.  4  &  1  Vict.  c.  26,  had  come 
into  operation,  devised  his  equity  of  redemption,  a  subsequent 
reconveyance  to  him  and  his  heirs  by  the  mortgagee,  upon  the 
mortgage  debt  being  paid  off,  did  not  affect  the  previous  devise  of 
the  equity.  But  if  the  reconveyance  was  made  not  to  the  mort- 
gagor in  fee,  but  to  him  to  the  usual  uses  to  bar  dower,  this 
effected  a  revocation,  for  the  same  reasons  as  are  applicable  to 
the  case  of  a  purchaser.  The  conveyance  in  such  a  case  was  not 
merely  the  uniting  of  the  legal  with  the  equitable  estate;  it 
efiected  something  more,  it  created  new  rights  and  incidents  in 
the  property,  and  so  operated  as  a  revocation  of  the  devise. 

Assuming  that  to  be  clear  in  the  case  of  a  simple  mortgage  in 
fee,  with  the  right  of  redemption  reserved  to  the  mortgagor  and 
his  heirs,  the  Vice-Ohancellor  then  proceeded  to  consider  how  far 
that  general  principle  was  affected  by  the  special  terms  in  which 
in  this  case  the  redemption  was  reserved.  The  reconveyance  is 
to  be  "unto  the  said  Henry  0.  Plowden,  his  heirs,  appointees,  or 
assigns,  or  to  such  other  person  or  persons,  to  such  uses,  and  in 
socli  manner  as  he  or  they  shall  direct."  Even  taking  these 
words  to  indicate  the  form  of  reconveyance  (which  was  the  most 
favourable  interpretation  for  the  appellant),  still,  though  such  a 
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proviso  would  have  warranted  a  reconveyance  to  such  uses  as  the 
mortgagor  should  appoint,  and  in  default  of  appointment,  to  him 
and  his  heirs,  and  though  a  reconveyance  so  made  would  not  on 
this  construction  of  the  proviso  have  efiTected  a  revocation,  yet  the 
language  used  did  not  in  the  judgment  of  the  Yice-Chancellor 
warrant  a  reconveyance  in  the  form  actually  adopted,  namely,  to 
such  uses  as  the  said  H.  G.  Plowden  should  by  deed  or 

*  694    will  appoint,  and  *  for  default  of  appointment  to  the  use  of 

the  said  H.  0.  Plowden  for  life,  with  remainder  to  the  use 
of  the  said  J.  Dyneley  during  the  life  of  and  in  trust  for  the  said 
H.  G.  Plowden,  with  an  ultimate  limitation  to  the  use  of  the  said 
H.  G.  Plowden,  his  heirs  and  assigns.  His  Honor  was  of  opinion 
that  these  uses  differed  materially  from  those  warranted  by  the 
proviso  for  redemption,  and  so  that  the  reconveyance,  not  having 
been  made  in  the  stipulated  mode,  operated  as  a  revocation  of  the 
previous  devise.  Of  the  correctness  of  this  reasoning,  so  far  as 
relates  to  the  first  branch  of  it,  there  cannot,  I  think,  be  any  doubt, 
taking  the  case  of  Rawlins  v.  Burgh  to  be  a  binding  authority. 
X  can  discover  no  distinction  in  principle  between  the  case  of  a 
person  entitled  in  fee  to  the  equity  of  redemption  of  lands  mort- 
gaged in  fee,  and  that  of  a  person  equitably  entitled  to  lands  under 
a  contract  to  purchase  them.  If  a  conveyance  to  the  ordinary  uses 
to  bar  dower  caused,  before  the  Statute  of  1837,  a  revocation  of 
the  will  in  the  latter  case,  it  must  have  had  the  same  effect  in  the 
former. 

Such  a  construction  is  in  conformity  with  what  would  have  hap- 
pened if  the  devisor  had  been  the  owner  of  the  legal  instead  of  the 
equitable  fee.  If  a  person  seised  in  fee  made  his  will  before  the 
statute,  and  thereby  devised  his  inheritance,  and  afterwards  con- 
veyed his  legal  estate  so  as  to  take  it  back  to  himself,  not  in  fee 
simple  absolute,  but  to  the  usual  uses  to  bar  dow'er,  this  unques- 
•  tionably  was  a  revocation  of  the  devise,  and  on  this  analogy  the  de- 
cision in  Rawlins  v.  Burgis  was  founded,  applying  to  the  devise 
of  an  equitable  fee  the  doctrine  applicable  to  a  will  affecting  the 
legal  estate ;  and,  as  I  have  already  stated,  I  see  no  reason  for 
thinking  that  a  different  rule  should  be  applied  to  the  devise  of 
an  equity  of  redemption  from  that  governing  the  case  of  a  person 

entitled  to   the  fee-simple,  by  contract  as  a  purchaser. 

♦  696    *  So  far,  therefore,  I  concur  with  the  view  of  the  law  taken 

by  the  Vice-Ghancellor. 
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But  as  to  the  second  branch  of  his  reasoning,  I  think  there  is, 
at  all  events,  very  considerable  doubt.  I  am  not  prepared  to 
assent  to  the  proposition  that  if  an  equity  of  redemption  of  a  mort- 
gage in  fee  had  before  the  statute  been^  reserved  to  such  uses  as 
the  mortgagor  should  appoint,  and  in  default  of  appointment  to 
the  use  of  the  mortgagor  and  his  heirs,  then  a  reconveyance  to  the  . 
usual  uses  to  bar  dower  would  have  operated  as  a  revocation  of  a 
devise  made  before  the  reconveyance,  when  the  legal  owner  in  fee, 
after  devising  his  estate,  conveyed  it  by  feoffment  or  by  lease  and 
release  to  such  uses  as  he  should  appoint,  and  for  default  of  ap- 
pointment, to  the  use  of  himself  for  life,  with  remainder  to  a  trustee 
during  his  life,  and  with  the  ultimate  use  to  himself  in  fee,  there 
was  a  change  of  the  seisin. 

But  if  the  owner  of  an  estate  had  an  absolute  power  of  appoint- 
ment as  well  as  the  legal  fee,  t.  6.,  if  his  estate  stood  limited  to 
such  uses  as  he  should  appoint,  and  for  default  of  appointment 
to  the  use  of  himself  in  fee,  the  consequences  might  be  different. 
In  such  a  case,  if  the  owner,  after  making  his  will  and  devising, 
had  made  an  appointment  so  as  to  take  an  estate  with  the  ordinary 
uses  and  limitations  to  bar  dower,  I  know  of  no  authority  deciding 
that  this  would  be  a  revocation  of  the  will.  There  would  in  such 
a  case  be  no  change  of  seisin,  and  so  the  principles  applicable  to 
a  devise  by  a  person  having  a  mere  estate  in  fee-simple  do  not 
necessarily  apply,  and  if  this  would  not  have  been  a  revocation  at 
law,  it  would  seem  to  follow  that  it  would  not  have  been  a  revo- 
cation in  equity,  where  the  subject-matter  of  the  devise  was  an 
equity  of  redemption. 

*  On  this  point,  however,  it  is  not  necessary  for  me  to    *  696 
say  that  I  differ  from  Sir  Richard  Kinderslet  for  even 
assuming  his  view  of  the  law  to  be  correct  on  this  second  point, 
as  well  as  on  the  first,  still  I  think  that  here  there  was  no  revo- 
cation. 

The  principle  on  which,  as  I  conceive,  this  case  must  rest  is, 
that  by  the  deeds  of  the  6th  and  7th  of  December,  1813,  the  estate 
was  reconveyed  to  precisely  the  same  uses  to  which  it  had  stood 
limited  previously  to  the  mortgage.  It  is  a  well-established  prin- 
ciple, that  in  the  absence  of  express  stipulation  to  the  contrary, 
a  naortgage  is  to  be  considered  in  this  Oourt  as  a  mere  charge- 
taking  out  of  the  property  so  much  as  is  necessary  for  accomplish- 
ing the  object,  and  leaving  all  not  so  abstracted  precisely  as  it 
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stood  before  the  mortgage.  The  equity  of  redemption  therefore 
attaches  on  the  estate  of  the  mortgagor,  with  all  the  same  rights, 
restrictions,  and  qualifications  to  which  his  legal  estate  had  been 
previously  subject. 

When,  therefore,  the  mortgagor  pays  off  the  mortgage,  and  takes 
a  conveyance  of  the  property  to  the  same  uses  to  which  it  had  stood 
limited  previously  to  the  mortgage,  he  is  in  fact  only  doing  that 
which  has  been  described  as  bringing  home  the  legal  interest,  or 
as  clothing  the  equitable  with  the  legal  estate.  And  all  the  author- 
ities show  that  this  was  no  revocation  of  a  devise  of  the  equitable 
interest  made  while  the  legal  interest  was  outstanding.  That 
is  precisely  what  was  done  here.  The  estate,  previously  to  the 
mortgage,  stood  limited  to  such  uses  as  the  said  H.  G.  Plowden 
should  by  deed  or  will  appoint ;  and  for  default  of  appointment, 
to  the  use  of  him  for  life,  with  remainder  to  the  use  of  J.  Dyneley, 
his  executors  and  administrators,  during  the  life  of  and  in 
*697  trust  for  the  said  H.  C.  Plowden  and  his  assigns;  *and 
after  the  expiration  of  those  estates,  to  the  use  of  the  said 
H.  C.  Plowden  and  his  heirs.  When  the  mortgage  was  paid  off 
in  December,  1818,  the  property  was  reconveyed  to  these  same 
uses,  bringing  the  case  within  the  rule  to  which  I  have  referred. 

I  am  very  glad,  therefore,  that  consistently  with  what  I  con- 
sider to  be  the  principles  applicable  to  this  case,  we  are  enabled  to 
support  and  give  effect  to  the  will  of  this  testator. 


OWEN  V.  BRYANT. 

1852.    August  8,  5.    Before  the  Lords  Justices. 

A  testator,  by  his  will,  after  reddng  that  his  two  daughters  by  his  first  wife 
were  amply  provided  for,  and  that  he  bad  nine  children,  whom  he  named, 
being  three  sons  and  six  daughters,  and  that  on  the  marriage  of  four  of  the 
six  daughters  he  had  advanced  certain  sums,  and  that  it  was  his  intention  to 
make  similar  provision  for  his  two  unmarried  daughters,  gave  his  real  and 
leasehold  property,  upon  trust,  after  his  wife^s  death,  to  sell  and  divide  the 
proceeds  among  all  and  every  his  children  by  his  then  wife,  and  directed  that 
the  trustees  should,  during  the  life  of  each  of  his  said '  children  who  should  be 


I  See  Smith  v.  Lidiard,  3  K.  &  J.  252 ;  2  Jarman  Wills  (3d  £ng.  ed.),  219, 
220. 
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a  daughter,  pay  the  income  of  her  share  to  her  for  her  separate  use,  without 
power  of  anticipation.  One  of  the  nine  children  was  illegitimate.  Hdd^ 
that  she  took  equally  with  the  others.' 

This  was  a  special  case,  which  came  on  to  be  heard  before  their 
Lordships,  in  the  first  instance.  It  depended  upon  the  construe* 
tion  of  a  will,  dated  the  24th  of  September,  1836,  whereby  the  tes- 
tator, after  reciting  that  his  two  daughters  by  his  first  wife  were 
amply  provided  for  by  him  on  their  marriage,  and  that  he  had 
nme  children  then  living  by  his  then  present  wife,  whom  he  men- 
tioned by  name,  being  three  sons  and  six  daughters,  and  also 
reciting  that  on  the  respective  marriages  of  his  four  married 
daughters  he  had  advanced  to  them  sums  amounting  to  560Z.  each 
or  thereabouts,  and  that  it  was  his  intention  to  make  similar  pro- 
visions for  his  two  unmarried  daughters,  and  after  (for  that  pur- 
pose, and  otherwise)  giving  legacies  to  some  of  his  children,  the 
testator  devised  and  bequeathed  all  his  real  estate  and  all  his 
leasehold  hereditaments  unto  and  to  the  use  of  his  wife  and  three 
other  trustees,  their  heirs,  executors,  administrators,  and 
assigns  respectively,  *  upon  trust  that  the  trustees  or  trus-  *  698 
tee  for  the  time  being  thereof  should,  on  the  decease  of  his 

'  Under  a  devise  or  bequest  to  "children"  as  a  class,  illegitimate  children 
are  not  included,  unless  the*  testator^s  intention  to  include  them  is  manifest, 
either  by  express  designation  or  necessary  implication ;  but  if  it  appears  un- 
equivocally from  the  will  that  such  was  the  intention  of  the  testator,  illegitimate 
children  may  take  under  the  general  description  of  children.  Heater  v.  Van 
Aaken,  1  McCarter  (N.  J.),  Id9.  See  Shearman  o.  Angel,  1  Bailey  £q.  351 ; 
Collins  V.  Hoxie,  9  Paige,  88 ;  Durrant  v.  Field,  5  De  O.  &  S.  343 ;  Cooley  r. 
Dewey,  4  Pick.  93 ;  In  re  Wilson's  Truste,  L.  R.  1  Eq.  248,  266,  V.  C.  K. ; 
Hartley  r.  Tribben,  16  Beav.  610;  Worts  r.  Cubitt,  19  Beav.  421;  Pratt  r. 
Matiiew,  22  Bear.  328 ;  Tugwell  o.  Scott,  24  Bear.  141 ;  Kelly  v.  Hammond, 
26  Beav.  36;  Mason  v.  Bateson,  26  Bear.  204;  Thompson  r.  Robinson,  27 
Beav.  486;  In  re  Davenport,  1  Sm.  &  Giff.  126;  In  re  Overhill,  1  Sm.  A  Gi£f. 
362 ;  Clifton  v.  Goodbun,  L.  R.  6  £q.  278 ;  Savage  v.  Robertson,  L.  K  7  £q. 
176;  Holt  V.  Sindrey,  L.  R.  7  £q.  170;  Thompson  v.  McDonald,  2  Dev.  & 
Bat.  £q.  463.  The  proof  of  the  intent  to  include  illegitimate  children  in  the 
term  **  children'^  must  come  from  the  will  only;  extrinsic  evidence  being  inad- 
missible to  raise  a  construction  by  circumstances,  except  for  the  purpose  of 
showing  that  illegitimate  children  have  at  the  date  of  the  instrument  acquired 
the  reputation  of  children  of  the  testator  or  the  person  named  in  the  instrument. 
Heater  v.  Van  Auken,  1  McCarter  (N.  J.),  159 ;  Gardner  v.  Heyer,  2  Paige, 
11;  Collins  v,  Hoxie,  9  Paige,  1B8;  Shearman  o.  Angel,  1  Bailey  £q.  351;  2 
Jannan  Wills  (.3d  £ng.  ed.),  207,  213  e^  aeq, ;  Warner  o.  Warner,  15  Jur.  141. 
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wife,  or  in  her  lifetime  with  her  consent  in  writing,  absolutely  sell 
and  dispose  of  all  or  any  part  of  the  real  estate  and  leasehold  ten- 
ements thereinbefore  devised  and  bequeathed,  and  should  in  the 
mean  time  pay  the  rents  and  profits  thereof  unto  his  wife,  during 
her  widowhood,  she  maintaining,  educating,  and  bringing  up  his 
children  by  her.  The  will  then  proceeded  thus :  "  And  from  and 
after  the  decease  or  marriage  of  my  said  wife,  but  subject  and  with- 
out prejudice  to  the  trusts  and  purpose  aforesaid,  the  said  trustees 
or  trustee  for  the  time  being  do  and  shall  divide  the  principal  of 
the  said  trust  moneys,  stocks,  funds,  and  securities  between  all 
and  every  my  children  by  my  said  present  wife,  who  shall  be  liv- 
ing at  the  time  of  her  decease  or  second  marriage,  and  the  issue 
of  such  as  shall  have  departed  this  life  leaving  issue  then  living, 
such  issue  taking  per  atirpeSy  and  not  per  capita^  as  tenants  in 
common,  and  their  respective  executors,  administrators,  and  as- 
signs, subject,  nevertheless,  as  to  the  shares  of  daughters,  to  the 
directions  hereinafter  contained,  (a)  And  I  do  hereby  direct  that 
my  said  trustees  or  trustee  shall,  during  the  life  of  each  of  my  said 
children  by  my  present  wife,  who  shall  happen  to  be  a  daughter, 
pay  the  dividends,  interest,  and  annual  proceeds  of  her  share  of 
the  said  stocks,  funds,  and  securities,  trust  moneys  and  premises, 
unto  such  person  or  persons,  for  such  purposes  and  in  such  man- 
ner only  as  such  daughter,  whether  covert  or  sole,  shall  from  time 
to  time,  by  any  writing  signed  by  her,  appoint ;  but  not  so  as  to 
deprive  herself,  while  under  coverture,  of  the  benefit  thqreof  by 

anticipation ;  and  in  default  of  such  appointment,  and  sub- 
♦  699   ject  thereto,  into  the  hands  *  of  such  daughter  for  her  sole 

and  separate  use,  exclusive  of  any  husband  with  whom  she 
may  marry,  and  so  that  her  receipts  shall  be  sufficient  discharges 
for  the  same ;  and  from  and  after  the  decease  of  each  and  every 
of  such  daughter,  then  upon  the  trusts  thereinafter  mentioned,  for 
the  benefit  of  the  children  of  such  daughter ;  and  in  default  of 
issue  of  ^uch  daughters,  then  in  trust  for  such  person  or  persons 
and  for  such  purposes  as  such  daughter  shall  by  will  appoint ;  and 
in  default  of  appointment  upon  the  following  trusts,  that  is  to  say, 
upon  trust  for  the  brothers  and  sisters  of  the  whole  blood  of  such 
daughter  then  living,  equally,  and  the  issue  of  any  brother  or 
sister  of  the  whole  blood  who  may  have  died  leaving  issue  tlien 

(a)  The  passage  which  follows,  which  was  not  set  out  in  the  special  case, 
was  relied  upon  in  the  judgment. 

[  648  ] 


OWES  V.  BRYANT.  ♦  699 

living  (such  issue  taking  |?er  Hirpes^  and  not  per  capita),  as  ten- 
ants in  common,  and  their  respective  executors,  administrators, 
and  assigns ;  and  in  default  of  any  brother  or  sister  of  the  whole 
blood,  or  the  issue  of  any  such  brother  or  sister,  then  upon  trust 
for  such  person  or  persons  as,  at  the  time  of  the  decease  of  such 
daughter,  shall  be  her  next  of  kin,  under  and  according  to  the 
statute  made  for  the  distribution  of  intestates'  effects." 

The  testator's  widow  had  died,  and  the  surviving  trustees  and 
executors  had  sold  the  real  estates  of  the  testator  (there  being  no 
leaseholds).  Upon  the  assumption  that  the  net  proceeds  thereof 
were  divisible  into  eight  equal  parts,  they  paid  one  such  part  to 
each  of  two  of  the  defendants. 

The  testator  and  his  second  wife  duly  intermarried  on  the  9th 
of  February,  1807,  but  it  had  lately  been  discovered  that  one  of 
the  daughters  by  her  was  born  before  the  marriage  of  her  parents. 
This  daughter  had  always  resided  in  the  house  of  the  tes- 
tator, and  was  *  received  and  treated  as  his  daughter,  and  *700 
always  passed  as  such,  and  had  in  all  matters  of  family 
arrangements  and  social  intercourse  the  precedence  and  considera- 
tion usually  granted  to  an  elder  child,  and  it  was  not  until  some 
time  in  or  about  the  month  of  May,  1852,  that  it  was  suspected  by 
the  surviving  trustee  of  the  will  that  she  was  other  than  the  eldest 
child  of  the  testator  born  in  lawful  wedlock. 

The  question  was,  whether  this  daughter  and  her  children  were 
under  the  will  entitled  to  any  and  what  share  of  the  proceeds  of 
the  tester's  real  estates. 

Mr.  Boyle,  for  the  above-mentioned  daughter  and  her  children. 
—  Illegitimate  children  may  take  as  a  class,  where  referred  to  as 
illegitimate,  though  not  named.  Metham  v.  Ihike  of  Devon,  (a) 
They  may  take  under  a  gift  to  children  generally,  though  not  re- 
ferred to  as  illegitimate,  where  there  are  no  legitimate  children, 
and  parol  evidence  allowed  to  show  that  there  were  no  such  legiti- 
mate children.  BeachcroftY.  Beachcroft,ih)  Wilkinson y.  Adam,  (^c) 
They  may  take  with  a  legitimate  child  under  a  gift  to  children 
generally  of  a  deceased  person,  where  the  plural  term  cannot  be 
otherwise  satisfied,  and  extrinsic  evidence  is  admissible  in  such  a 
case.    CHU  v.  Shelley,  (d)     They  may  take  with  a  legitimate  child 

(a)  1  P.  W.  629.  (c)   1  V.  &  B.  422. 

(&)  1  Mad.  430.  Id)  2  R.  &  My.  836. 
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or  with  legitimate  children  under  a  gift  to  children  generally, 

whenever  the  illegitimate  children  have  in  the  will  itself  been 

named  and  recognized  as  the  testator's  children,  and  this  whether 

the  general  gift  to  children  occurs  before  or  after  the  nam- 

*  701    ing  of  the  illegitimate  children.     Wilkinson  *  v.  Adamy  (a) 

Swaine   v.   Kennedy^  (h)  Meredith  v.  Farr^  {c)  Evans  v. 
Davies,  (d) 

If  there  is  a  gift  to  children  of  a  living  person,  and  the  illegiti- 
mate children  are  not  named  or  referred  to  in  the  will,  in  that  case 
they  will  not  take.  Swaine  v.  Kennedy j  (e)  Harris  v.  lAoyd.  (^g) 
It  was  strongly  urged  in  Wilkinson  v.  Adam^  that  legitimate  and 
illegitimate  children  could  not  take  together,  as  it  was  also  in  CHU 
V.  Shelley y  but  this  was  denied  by  the  common-law  Judges,  (A) 
and  not  allowed  by  Lord  Eldon  in  Swains  v.  Kennedy,  («)  With 
.  regard  to  Bagley  v.  Mollard^  (i)  there  must  have  been  in  that 
case  a  misapprehension  of  what  Lord  Eldon  said  in  Wilkinson  v. 
Adam?.  (Jc) 

Mr.    Waley^  for  the  trustees,  referred  to  Fraser  v.  Pigott^Q) 
Bagley  v.  Mollard^  (m)  Q-odfrey  v.  Davies,  (w) 

The  Lord  Justice  Lord  Oranworth. —  This  case  has  been  well 
argued  by  the  learned  counsel ;  but  with  all  respect  to  them,  I 
think  that  a  very  material  passage  in  the  will,  to  which  my  atten- 
tion has  been  called  by  my  learned  brother,  has  not  been  touched 
upon  in  the  argument,  nor  even  set  foith  in  the  special  case.*  But 
for  that,  I  should  have  had  the  misfortune  of  differing  from  my 
learned  brother  as  to  the  construction  to  be  put  upon  this  will,  and 
should  have  thought  that  the  illegitimate  child  did  not  take.  My 
ground  would  have  been  this. 

♦  702       ♦  I  reject  the  notion  of  there  being  a  rule  that  illegiti- 

mate children  cannot,  under  any  circumstances,  participate 
with  legitimate  children  in  the  benefit  of  a  gift  or  bequest  to 

(a)  1  V.  &  B.  453.     [S.  C,  12  Price.  470.] 

(6)  1  V.  &  B.  467.  (0   1  R.  &  M.  581. 

(c)  2  Y.  &  C.  C.  C.  525.  (k)  1  V.  &  B.  422. 

(d)  7  Hare,  498.  (0  Younge,  854. 
(0   1  V.  &  B.  469.                            (w)  1  R.  &  My.  581. 
Ig)  1  T.  &  R.  814.  (n)  6  Ves.  43. 

(h)  1  V.  &  B.  457. 
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children  generally.  I  agree  that  there  is  no  invariable  rule  of 
that  sort,  but  that  in  each  case  the  question  is  one  which  depends 
upon  the  language  of  the  will ;  and  that  if  from  the  whole  context 
of  the  will  it  appears  that  illegitimate  children  are  to  be  included 
with  legitimate  children  in  the  benefit  intended,  illegitimate  chil- 
dren may  take.  Still,  primd  faciei  the  word  "  children ''  means 
legitimate  children,  and  is  to  be  read  as  if  the  word  ^'  legitimate  " 
were  annexed  to  it.^  Therefore,  where  a  will  purports  to  give  a 
benefit  amongst  children,  it  is  the  same  thing  as  if  it  had  said 
^'  amongst  legitimate  children,"  unless  something  is  disclosed  upon 
the  face  of  the  will  which  shows  that  that  is  not  meant.^  Now  it 
was  said  that  in  this  will  something  is  disclosed,  inasmuch  as  the 
testator  begins  by  saying,  '^  Wliereas  I  have  nine  children,"  and 
names  them,  and  among  the  nine  children  thus  enumerated,  one 
is  illegitimate,  and  consequently,  that  the  testator,  when  he  speaks 
of  his  children,  means  to  designate  the  daughter  who  is  not  legit- 
imate. The  question,  however,  is,  whether  this  recital  must  of 
necessity  be  coupled  with  the  gift  afterwards  of  the  real  and  lease- 
hold estates ;  for  the  rule  is,  that  legitimate  children  must  be 
taken  to  be  intended  by  the  word  "  children,"  unless  the  context 
leads  necessarily  to  the  inference  that  something  else  was  meant.^ 
Now  the  recital  here  was  for  a  particular  purpose,  viz.,  as  an  intro- 
duction to,  and  explanation  of,  the  gift  made  immediately  after- 
wards in  favour  of  the  testator's  two  unmarried  daughters.  After 
enumerating  his  children  and  distinguishing  those  daughters  that 
were  married,  the  testator  goes  on  to  recite  his  intention  to  make 
a  provision  for  each  of  his  two  unmarried  daughters  equal 
to  *  that  which  he  had  previously  made  upon  each  married  *  703 
daughter  upon  her  marriage.  This  provision  he  then  makes, 
and  he  then  proceeds  to  give  and  devise  his  real  estate  and  lease- 
hold estate  in  the  following  manner :  — 

[His  Lordship  read  the  portion  of  the  will  above  set  out  down 
to  the  letter,  (a)] 

Now,  I  must  own,  that  had  the  will  stopped  there,  I  should  have 
thought  that  legitimate  children,  and  legitimate  children  only, 
were  intended ;  for  I  cannot  see  that  there  would,  in  that  case, 

(a)  Ante,  p.  698. 

^  See  Kent  r.  Barker,  2  Gray,  535,  536;  4  Kent  (11th  ed.),  414  note  (d). 

*  See  Heater  o.  Van  Auken,  1  MeCarter  (N.  J.),  159,  cited  ante,  697  note. 
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have  been  an  absolute  necessity  to  construe  the  word  "  children," 
otherwise  than  according  to  its  natural  import.  In  some  of  the  cases 
cited,  it  was  thought  impossible  to  construe  the  word  according  to  its 
natural  import,  as  in  the  case  of  QUI  v.  Shelley^  where  the  gift 
was  to  the  children  of  a  deceased  person,  who  had  died  leaving 
only  two  children,  of  whom  one  was  legitimate,  and  the  other 
illegitimate.  There  it  was  held,  that  the  illegitimate  child  was 
intended  to  be  included,  otherwise  it  was  impossible  to  give  a 
meaning  to  the  word  "  children,"  which  was  in  the  plural.^  So, 
also,  where  the  gift  is  to  the  ^^  children  "  of  a  deceased  person, 
who  at  his  death  left  none  but  illegitimate  children,  there  the 
illegitimate  children  are  supposed  to  be  intended,  for  otherwise 
there  would  be  nothing  for  the  will  to  operate  upon.  The  principle 
upon  which  Sir  John  Leach  acted  in  Bagley  v.  Mallard,,  is,  I  think, 
the  right  one.  There  the  testator  bequeathed  a  leasehold  house 
in  trust  for  Elizabeth  Mollard,  whom  he  described' as  the  then  only 
surviving  child  of  his  son  William  Mollard,  and  concluded  his  will 
by  a  residuary  bequest  to  all  and  every  the  children  of  his  sons 
James  Mollard  and  William  Mollard,  and  of  his  daughter  Sarah 
Bagley.     Elizabeth  Mollard,  the  grandchild,  being  illegitimate,  the 

question  was  whether  she  was  entitled  to  share  in  the  residu- 
*  704   ary  gift.     Sir  John  Leach  ♦  held  that  she  was  not,  on  the 

principle  that  whenever  it  was  possible  for  the  general 
description  of  children  to  mean  legitimate  children,  it  could  not 
also  be  extended  to  illegitimate  children.  Upon  that  principle  I 
should  have  come  to  the  same  conclusion  here,  but  for  a  passage  in 
the  will,  to  which  my  attention  has  been  called,  as  I  have  said,  by  my 
learned  brother ;  namely,  the  passage  in  which  the  testator  sajrs, 
^'  And  I  do  hereby  direct  that  my  said  truistees  or  trustee  shall  during 
the  life  of  each  of  my  said  children  by  my  present  wife,  who  shajl 
happen  to  be  a  daughter,  dispose  of  the  interest  of  her  share,"  &c., 
in  the  way  mentioned  in  the  will.  Coupling  that  passage  with  the 
passage  which  precedes  it,  and  in  which  the  testator  enumerates  by 
name  his  children  by  his  present  wife,  I  am  of  opinion  that  by  the 
words  "  children  by  my  present  wife,"  he  must  be  taken  to  have 
meant  all  those  whom  he  had  previously  enumerated  as  his  children. 

The  Lord  Justice  Knight  Bruce.  —  Since  the  passage  of  the 
will  on  which  some  stress  has  been  laid  by  my  learned  brother  is 

^  See  Leigh  v.  Byron,  1  Sm.  &  Giff.  486 ;  Edmunds  o.  Fessey,  29  Beav.  233. 
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not  stated  in  the  special  case,  but  was  discovered  only  on  referring 
to  the  probate,  it  will  be  better  that  the  probate  should  be  entered. 
My  learned  brother  is,  I  need  not  say,  probably  right;  but  for 
myself,  I  confess  I  should  have  thought  the  intention  of  the  testa- 
tor apparent  without  the  aid  of  those  words.  Consistently  with 
the  whole  of  the  authorities  cited,  except,  perhaps,  the  case  of 
Bagley  v.  Mallard^  of  which  I  mean  to  speak  with  the  utmost 
respect,  the  present  may  be  decided  according  to  the  plain  wish  of 
the  testator.  The  result  is,  that  the  illegitimate  daughter  and  her 
children  are  entitled  to  share  in  the  proceeds  of  the  real  estate.^ 
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1852.   'NoYember  8,  4.    Before  the  Lords  Justices. 

A  testator  domiciled  in  England  and  entitled  to  heritable  bonds  affecting  lands 
in  Scotland,  made  a  will  according  to  the  English  law,  whereby,  by  virtue  of 


'  In  a  case  where  J.  T.,  by  his  last  will  and  testament,  gave  and  devised  the 
residue  of  his  estate,  real  and  personal,  to  his  step-daughter,  M.  H.,  during  her 
life,  and  afler  her  decease  to  her  children,  to  be  divided  equally  among  them, 
and  M.  H.,  at  her  death,  left  surviving  her  nine  children,  two  of  whom  were 
illegitimate,  and  five  grandchildren,  children  of  a  deceased  daughter,  it  was  hdd, 
on  a  bill  filed  for  partition  of  the  real  estate  after  the  death  of  M.  H.,  that  the 
fact  that  the  will  made  other  provision  for  the  illegitimate  children,  in  which 
they  were  described  as  »ona  of  M.  H.  would  have  raised  a  strong  presumption 
that  the  testator  intended  to  include  them  under  the  general  description  of  chil- 
dren, if  M.  H.,  at  the  time  the  testator  made  his  will,  had  been  unmarried  and 
without  legitimate  children;  but  in  such  case,  the  mere  fact  that  the  testator 
had  recognized  the  illegitimate  offspring  as  **8ons*^  or  *' children"  would  not 
entitle  them  to  take  under  a  devise  to  '*  children."  Heater  v.  Van  Auken,  1 
McCarter  (N.  J.),  159,  cited  ante,  697  note.  The  Court  in  this  case  and  to 
this  point  relied  upon  Bagley  v.  MoUard,  1  R.  &  My.  581 ;  Eraser  v.  Figott,  1 
Younge,  d54,  cited  in  the  text.  See  Kelly  o.  Hammond,  26  Beav.  36.  The 
testator  devised  a  part  of  his  estate  to  his  "  mother"  for  life,  and  at  her  death 
to  her  children ;  and  devised  another  part  of  his  estate  to  his  sister.  The  tes- 
tator and  the  '*  sister"  were  illegitimate  children  of  the  '*  mother,"  who  at  her 
death  left  two  other  children,  who  were  legitimate,  surviving  her.  It  was  hdd, 
that  describing  the  mother  and  her  illegitimate  daughter  by  the  terms  *'  mother  *^ 
and  "  sister,"  did  not  sufiiciently  manifest  the  intention  of  the  testator  to  include 
the  latter  in  the  devise  to  the  children  of  the  former,  and  that  the  illegitimate 
children  alone  were  entitled  to  take.    Shearman  v.  Angel,  1  Bailey  Eq.  351. 

•  S.  C,  16  Beav.  106. 
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every  right,  power,  or  aathoritjr  enabling  him  in  that  behalf,  he  gare  to 
trustees  all  his  real  and  personal  estate  whatsoever  and  wheresoever,  npoa 
trusts  for  the  benefit  of  his  wife  and  all  his  children.  The  will  was  inoperative 
according  to  the  Scotch  law,  for  the  purpose  of  passing  the  heritable  bonds, 
for  want  of  the  word  '*  dispone"  in  the  devise,  and  of  a  proper  attestation 
clause,  according  to  Scotch  law.  Held,  that  the  heir-at-law  was  not  put  to  his 
election,  but  might  take  the  English  property  under  the  will  without  giving 
up  the  bonds.  ^ 

This  was  an  appeal  from  the  decision  of  the  Master  of  the  Bolls 
on  a  special  case,  which  stated  in  substance  as  follows :  — 

Peter  Constable  Maxwell,  of  Richmond  in  Yorkshire,  was  in  his 
lifetime  and  at  the  date  of  his  will,  hereinafter  stated,  and  at  the 
period  of  his  decease,  domiciled  in  England,  and  was  in  his  life- 
time, and  at  the  date  of  his  will,  and  at  the  time  of  his  decease, 
interested  and  entitled  to  three  heritable  bonds  for  sums  charged 
upon  lands  in  Scotland. 

The  testator  was  also  in  his  lifetime,  and  at  the  date  of  his  said 
will,  and  at  the  time  of  his  decease,  seised  of  a  small  real  estate 
in  Lancashire,  and  was  entitled  in  remainder  to  certain  real 
estates  in  the  counties  of  Gloucester  and  Worcester,  in  the  event 
of  Thomas  Wakeham,  the  present  tenant  for  life,  dying  without 
issue,  and  was  also  possessed  of  personal  property  in  the  public 
funds,  and  invested  upon  other  English  securities  to  an  amount 
exceeding  25,000/. 

By  his  will  dated  the  19th  of  February,  1851,  which  was  not  in 
his  handwriting,  but  was  duly  made,  executed,  and  attested  accord- 
ing to  the  law  of  England,  he  gave  as  follows:  — 

"By  virtue  of. every  right,  power,  or  authority,  enabling 
♦  706    *  me  in  this  behalf,  I  give,  devise,  and  bequeath  unto  and 

to  the  use  of  Sir  William  Lawson  of  Brough  Hall,  in  the 
county  of  York,  Baronet,  and  Edward  Wright  of  Richmond,  gen- 
tleman, their  heirs,  executors,  administrators,  and  assigns,  all  my 
real  and  personal  estate  whatsoever  and  wheresoever,  and  whether 
in  possession  or  reversion,  upon  tnist  to  permit  my  dear  wife, 
Helena,  to  receive  and  take  the  rents,  interest,  dividends,  and 
annual  profits  thereof  for  the  term  of  her  natural  life,  in  full  con- 

>    See  1  Jarman  Wills  (3d  £ng.  ed.).  421 ;  Lamb  o.  Lamb,  5  W.  R.  720; 
M'Call  0.  M'Call,  1  Dru.  293 ;  Hony wood  v.  Forster,  30  Beav.  14 ;  Maxwell  v. 
Hyslop,  L.  R.  4  £q.  407. 
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fidence  that  she  will  promote  to  the  best  of  her  power  the  educa- 
tion and  advancement  of  my  children,  and  after  her  decease,  in 
trust  for  all  my  children,  their  heirs,  executors,  administrators, 
and  assigns,  equally  share  and  share  alike  as  tenants  in  common 
and  not  as  joint  tenants ;  and  I  appoint  the  said  Sir  William  Law- 
son  and  Edward  Wright  executors  of  this  my  will." 

The  testator  died  on  the  27th  of  February,  1851,  leaving  the 
defendant,  Frederick  Henry  Constable  Maxwell,  his  eldest  son 
and  heir-at-law  in  England  and  in  Scotland,  and  the  plaintiffs,  all 
of  whom  were  infants,  his  only  other  children.  The  testator's 
widow,  Helena  Constable  Maxwell,  died  on  the  16th  of  June, 
1851. 

The  shares  and  interest  of  the  testator  in  the  three  Scotch 
heritable  securities,  did  not  pass  by  his  will,  but  had  devolved  upon 
and  vested  in  the  defendant,  Frederick  Henry  Constable  Maxwell, 
as  the  testator's  heir. 

The  reasons  which  prevented  the  said  shares  and  interest  in  the 
said  Scotch  heritable  bonds  from  passing  by  the  will  were  the 
following :  — 

1st.  The  will  did  not  in  the  words  of  devise  contain  the  word 
"  dispone,"  which  is  essential  to  a  valid  disposition  of  real  estate 
in  Scotland. 

*  2dly.  It  had  no  such  "  testing  clause,"  or  clause  of  attes-    *  707 
tation,  as  is  essential  to  a  valid  disposition  of  real  estate  in 
Scotland,  where  it  is  not  holograph,  it  being  necessary  that  the 
testing  clause  should  state  the  place  and  date  of  execution,  and 
the  names  and  descriptions  of  the  writer  and  witnesses. 

If  the  will  had  contained  the  word  "  dispone  "  in  the  devising 
part,  and  had  had  the  proper  testing  clause  as  aforesaid,  it  would, 
according  to  the  laws  of  Scotland,  have  included  and  been  fully 
sufficient  to  pass  and  vest  in  the  trustees,  upon  the  trusts  therein 
declared,  the  shares  and  interests  in  the  said  Scotch  heritable 
bonds,  but  shbject  to  the  following  privilege  of  the  heir-at-law,  viz., 
that  the  will  having  been  executed  on  death-bed,  it  would  have 
been  competent  to  the  heir-at-law  to  set  it  aside  (even  if  executed 
with  the  word  "  dispone,"  and  with  a  proper  testing  clause),  in  so 
far  as  it  affected  heritable  property  in  Scotland. 

Had  the  testator  been  domiciled  in  Scotland  at  his  death,  the 
will,  having  been  made  in  England  in  the  English  form,  would 
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have  been  effectual  to  pass  all  his  personal  estate  although  made 
on  death-bed. 

Tlie  Scotch  law  of  approbate  and  reprobate,  as  applicable  to 
such  a  case  as  the  present,  is  the  same  as  the  English  law  of 
election. 

The  circumstance  that  a  settlement  or  mortis  causd  disposition 

of  heritable  property  in  Scotland  was  executed  on  death-bed,  does 

not  prcTcnt  the  law  of  approbate  and  reprobate  being  set  up 

against  the  heir-at-law,  if  personal  estate  is  given  to  him  by  the 

same  instrument. 

•  708        *  The  question  upon  which  the  opinion  of  the  Court  was 

required  was,  whether  the  defendant,  Frederick  Henry  Con- 
stable Maxwell,  was  bound  to  elect  between  the  said  shares  and 
interests  in  the  said  Scotch  heritable  securities  (to  which  the  tes- 
tator was  in  his  lifetime  entitled),  and  the  benefits  which  Frederick 
Henry  Constable  Maxwell  might  claim  under  the  said  will  of  the 
said  Peter  Constable  Maxwell  as  one  of  his  children ;  or  whether, 
on  the  other  hand,  he  was  entitled  to  take  the  benefits  under  the 
said  will,  and  also  to  take  as  the  heir-at-law  of  the  testator  the 
shares  and  interests  in  the  heritable  bonds. 

The  Master  of  the  Rolls  decided  in  favour  of  the  latter  of  these 
propositions. 

Mr.  Anderson  and  Mr.  Fleming^  in  support  of  the  appeal. — 
The  Master  of  the  Rolls  intimated  that  his  opinion,  independently 
of  authority,  would  have  been  in  favour  of  the  appellants,  but  con- 
sidered the  case  as  governed  by  the  decisions  in  Johnson  v.  Tel- 
ford (a)  and  Allen  v.  Anderson.  (6)  A  very  important  question 
therefore  is,  whether  these  cases  are  in  tliis  branch  of  the  Court 
binding  and  conclusive  authorities  against  the  appeal.  Now  in 
Johnson  v.  Telford  (a)  there  was  an  important  circumstance  which 
does  not  exist  here,  namely,  that  the  limitations  in  the  will  were 
inapplicable  to  Scotch  property,  and  Sir  John  Leach  adverts  par- 
ticularly to  that  circumstance  in  giving  judgment.-  He  says, 
"  The  question  is,  whether  it  is  clearly  to  be  collected,  from  the 
general  words  used,  that  the  testator  meant  to  pass  his  Scotch 
estate  to  the  uses  of  his  will.  Where  a  testator  uses  only 
general  words,  it  is  to  be  intended  that  he  means  those 

*  709    *  general  words  to  be  applied  to  such  property  as  will,  by 

(a)  1  Russ.  &  M.  244,  248.  (6)  5  Hare,  163. 
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its  nature,  pass  bj  his  will,  and  to  the  uses  therein  expressed. 
His  will  cannot  affect  his  Scotch  estates,  and  some  of  the  uses  ex- 
pressed in  his  will  cannot  be  applied  to  Scotch  property.^^  The 
force  of  the  decision  is  also  lessened  by  the  distinction  which  Sir 
John  Leach  draws  between  the  case  and  that  oiBrodie  v.  Barry  ^  (a) 
by  saying  that  in  Brodie  y.  Barry  the  Scotch  estate  was  men- 
tioned in  the  will.  That  was  a  misrecoUection,  for  the  devise  in 
Brodie  v.  Barry  was  merely  of  all  the  testator's  freehold,  lease- 
hold, copyhold,  and  other  estates  whatsoever  and  wheresoever,  in 
England,  Scotland,  and  elsewhere.  In  Churchman  v.  Ireland  (6) 
a  general  devise  of  all  the  testator's  estates  and  effects,  both  real 
and  personal,  which  he  should  die  possessed  of,  was  held  a  suffi- 
cient indication  of  an  intention  to  pass  real  estate  acquired  after 
the  date  of  the  will,  to  put  the  heir  to  his  election.  Therefore,  if 
the  other  point  on  which  Sir  John  Leach  decided  Johnson  v.  Tel- 
ford (6)  had  not  rendered  it  unnecessary  to  dispose  of  the  question 
as  to  the  extent  of  the  words  of  description,  he  would  probably 
have  looked  more  particularly  at  the  words  in  Brodie  v.  Barry, 

With  regard  to  Allen  v.  AnderBon^  (d)  Sir  James  Wigbam  pro- 
ceeded upon  the  supposition  of  Sir  William  Grant  in  Brodie  v. 
Barry ^  having  held  that  this  Court  would  deal  with  real  estates  in 
Scotland  as  it  would  with  copyholds  in  England.  Sir  William 
Grant's  observations,  however,  must  be  read  with  reference  to  the 
point  which  he  was  then  discussing ;  viz.,  the  possibility  of  reading 
the  will  at  all  as  against  the  heir.  There  is  no  analogy  between 
the  cases  of  Scotch  real  estates  and  English  copyholds, 
except  upon  this  point,  for  there  is  nothing  *  in  the  law  of  *  710 
Scotland  requiring  a  ceremony  analogous  to  a  surrender  of 
copyholds.  In  copyholds  a  previous  act  was  requisite  to  give 
effect  to  a  will,  but  no  previous  act  is  required  to  make  effectual 
a  disposition  of  Scotch  real  estate.  Scotch  real  estates  of  a  tes- 
tator, without  any  such  act  as  a  surrender,  are  as  much  ^'  his  "  as 
any  English  freehold  estate  can  be ;  and  therefore,  when  it  is  once 
established  that  the  English  will  can  be  looked  at  at  all  for  the 
purpose  of  raising  a  case  of  election  against  the  heir,  the  expres- 
sions used  here  are  quite  sufficient  to  indicate  an  intention  to  pass 
Scotch  real  estates.  But  for  the  construction  which  Sir  J.  Wigram 
put  upon  Sir  William  Grant's  observations,  and  which,  for  the 

• 

(a)  2  Yes.  &  B.  127.  (c)  1  Russ.  &  M.  244. 

(d)  1  Russ.  &  M.  250.  (<Q  5  Hare,  163. 
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reasons  already  stated,  we  submit  is  not  necessary  to  be  put  upon 
them,  Sir  J.  Wigram  would,  it  may  be  inferred  from  other  parts 
of  his  judgment,  have  come  to  a  different  conclusion.  Under 
these  circumstances,  we  submit  that  the  authorities  on  which  the 
Master  of  the  Rolls  proceeded  do  not  conclude  the  case,  at  all 
events  in  this  branch  of  the  Court.  And  independently  of  those 
cases,  both  reason  and  authority  are  in  the  appellant's  favour. 
The  questions  which  arise  in  cases  of  this  description  are,  first, 
whether  the  will  can  be  looked  at  at  all  so  as  to  afiect  the  heir-at- 
law  ;  secondly,  if  it  can,  does  it  show  an  intention  to  dispose  of 
the  real  estate  in  dispute  ?  Now  in  all  the  cases,  even  in  those 
relied  upon  against  the  appellants,  the  will  has  been  read  and 
discussed,  and  therefore  its  import  in  the  present  case  is  alone  to 
be  considered.  On  this  question  we  may  disregard  all  those 
authorities  which  decide  that  where  there  are  subjects  to  which 
the  language,  literally  construed,  properly  applies,  others  to  which 
it  does  not  shall  not  be  included.  For  in  the  present  case,  the 
words  used  are  with  as  much  propriety  descriptive  of  Scotch 
as  they  are  of  English  property,  and  are  certainly  as  extensive  as 
those  of  the  will  in  Brodie  v.  Barry.  Nor  can  mere  formal- 
*  711  ities  be  *  regarded  in  order  to  ascertain  what  was  the  in- 
tention of  the  testator,  especially  where  they  are  not  those 
of  the  country  of  his  domicile.  Trotter  v.  Trotter,  (a)  It  is 
going  far  for  the  purposes  of  mere  interpretation  to  ascribe  to  a 
testator  an  accurate  knowledge  of  the  law  of  his  own  country,  but 
to  ascribe  to  him,  for  that  purpose,  a  knowledge  of  the  law  of 
every  country  in  which  he  has  property  would  be  going  far  beyond 
any  decided  case  or  any  reasonable  presumption.  A  man  maj 
well  intend  to  dispose  of  his  whole  property,  although,  for  want 
of  knowing  the  mode  of  doing  so  according  to  the  law  of  each 
country  where  it  may  be  situate,  he  may  not  fully  comply  ¥nth 
every  technical  requisition  of  that  law. 

The  following  cases  were  also  cited  :  Ker  v.  Watuxhope^  (J)  Gay- 
ner  v.  Conningham^  (c)  Alexander  v.  Bennetts  Trustees^  (d)  Dun- 
das  V.  IhtndaSj  (e)  ikf '  Call  v.  jJf  Call,  (^)  Ret/nolda  v.  Torin.  (A) 

(a)  3  Wils.  &  Sh.  407 ;  4  Bligh,  N.  S.  602.         (c)  lb.  27  n. 
(6)  1  Bligh,  1.  (d)  7  Sh.  &  Dun.  817. 

(0  2  Dow.  &  CI.  349 ;  7  Sh.  &  Dun.  241 ;  4  Wils.  &  Sh.  460. 
(g)  Dru.  288.  (A)  1  Russ.  129. 
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Mr.  Boundell  Palmer  and  Mr.  B<ig%Kawe^  for  the  respondents.  — 
In  Haslewood  v.  Pope^  (a)  Lord  Talbot  thus  explained  the  princi- 
ple upon  which  a  testator's  copyholds  were  not  held  to  pass  by  a 
general  devise  if  not  surrendered,  and  if  there  were  freeholds  to 
satisfy  the  words  of  the  will :  "  For  his  will  must  be  intended  of 
such  lands  and  tenements  as  are  devisable  of  their  nature."  This 
principle  is  equally  applicable  to  the  present  case,  and  the  obser- 
vations of  Sir  WiLUAM  Grant  and  the  decision  of  Sir  James 
WiGBAM  are  in  conformity  with  it,  and  so  is  Wentworth  v. 
Cox.  (6) 

*  [The  Lord  Justice  Knight  Bruce  referred  to  Harris  v.  *  712 
Ifigledew.  ({?)] 

It  is  contended  on  the  other  side,  tliat  the  surrender  in  copyholds 
was  a  necessary  preliminary  act,  and  that  no  preliminary  act  is 
required  in  Scotland  to  give  effect  to  a  disposition  of  real  estate. 
But  what  difference  does  that  make  in  principle  ?  In  each  case, 
something  was  omitted  which  ought  to  have  been  done  in  order 
to  make  the  disposition  effectual:  whether  it  might  have  been 
done  when  the  document  was  executed  or  not,  must  be  immaterial. 
The  case  of  Trotter  v.  Trotter  is  against  the  appellants.  It  does 
not  appear  that  there  was  in  that  case  any  real  estate  besides  that 
in  Scotland.  That  and  the  case  oi  Alexander  v.  Bennetts  Trustees 
are  the  only  two  cases  in  which  Scotland  was  not  mentioned  ex- 
pressly, and  in  the  latter  there  was  a  declaration  that  what  was 
given  by  the  deed  was  to  be  in  satisfaction  of  every  other  claim. 
The  Judges  possibly  used  language  more  extensive  than  the  cir- 
cumstances of  the  cases  required,  but  their  observations  must  be 
read  with  reference  to  the  particular  instruments  before  them. 

Mr.  Witham  appeared  for  the  trustees. 

Mr.  Anderson^  in  reply. 

NoTcmber  4. 

The  Lord  Justice  Knight  Bruce. — In  the  year  1851,  a  gentle- 
man connected  with  Scotland  but  resident  and  domiciled  in  Eng- 
land, having  real  estate  in  England,  personal  estate  in  England, 
and  real  estate  in  Scotland,  makes  his  will  in  the  English  form,  — 

(a)  8  P.  W.  822.  (6)  6  Madd.  863.  (c)  8  P.  W.  91. 
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a  will  so  executed  and  attested  as  to  be  of  unquestionable  validity 
according  to  the  law  of  England.  •  By  it  he  gives  all  his 

*  713  *  real  and  personal  estate  whatsoever  and  wheresoever  to 

trustees  for  the  benefit  of  his  wife  and  children ;  and  they 
take  under  it,  accordingly,  all  his  English  property.  But  the  will 
is  of  unquestionable  invalidity  as  to  the  real  estate  in  Scotland, 
which  accordingly  has  descended  on  one  of  the  testator's  children 
as  his  heir  according  to  the  law  of  Scotland.  And  it  is  against 
this  son  in  respect  of  the  Scotch  property  which  has  thus  de- 
scended, that  the  question  of  election  in  the  proceeding  before  the 
Court —  the  only  question  in  the  cause  —  is  raised. 

It  is  said  on  the  part  of  the  other  children,  and  denied  on  his 
part,  that  he  must  either  give  up  the  Scotch  property  for  the 
purposes  of  the  will,  or  take  nothing  under  the  will ;  the  claim  of 
the  younger  children  being  founded  on  the  generality,  the  univer- 
sality, of  the  language  of  gift  contained  in  it.  Nor  can  he  gainsay 
that  the  Scotch  property  was  part  of  the  testator's  estate,  or  that 
the  will  purports  to  give  all  his  real  and  personal  estate  whatsoever 
and  wheresoever.  I  apprehend,  however,  that  according  to  the 
principles  or  rules  of  construction  which  the  English  law  applies, 
if  not  to  all  instruments,  at  least  to  testamentary  instruments 
liable  to  interpretation,  as  the  will  in  question  is,  according  to  its 
principles  and  rules,  the  generality,  the  mere  universality,  of  a 
gift  of  property,  is  not  sufficient  to  demonstrate  or  create  a  ground 
of  inference  that  the  giver  meant  it  to  extend  to  property  incapa- 
ble, though  his  own,  of  being  given  by  the  particular  act.  If  he 
has  specifically  mentioned  property  not  capable  of  being  so  given, 
the  case  is  not  the  same :  as  here,  if  the  testator  had  mentioned 
Scotland  in  terms,  or  had  not  had  any  other  real  estate  than  real 
estate  in  Scotland,  there  might  have  been  ground  for  putting  the 
heir  to  his  election. 

The  matter,  however,  standing  as  it  does,  we  are,  as  it 

*  714    *  seems  to  me,  bound  to  hold  that  the  will  before  us  does 

not  exhibit  an  intention  to  give  or  to  afifect  any  property 
that  the  will  was  not  adapted  to  pass. 

In  coming  to  this  conclusion,  I  suspect  that  we  must  be  doing 
what  the  testator  himself  would  disapprove  if  he  could  be  heard 
otherwise  than  through  his  will,  and  I  wish  therefore  that  we 
could  consistently  with  our  views  of  what  is  right  decide  other- 
wise. 
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I  mentioned,  during  the  argument,  Haslewood  y.  Pope,  (a) 
Earris  v.  Ingledew^  (J/)  Judd  v.  Pratt^  (c)  and  Wentworth  v. 
Cox;(d)  manj  other  authorities  (fully  as  many  as  necessary) 
were  also  mentioned  at  the  bar,  and  others  might  be  referred  to, 
but  it  would  be  superfluous  to  do  so.  I  may  be  excused,  however, 
for  reading  a  few  words  from  the  commencement  of  the  late  Lord 
Chief  Justice  Tindal's  judgment  in  Doe  v.  Ludlam.  (e)  I  mean 
these :  '^  I  agree  in  the  necessity  of  adhering  to  general  rules  in 
the  construction  of  wills  and  other  instruments.  It  is  expedient 
that  such  rules  should  be  held  sacred,  because  they  withdraw  the 
decision  from  the  discretion  of  the  individual  Judge,  and  prevent 
him  from  pursuing  his  own  views  of  each  particular  case ;  and 
there  is  less. inconvenience  in  the  hardship  which  may  sometimes 
be  occasioned  by  a  strict  adherence  to  the  rule,  than  in  the  confu- 
sion which  must  follow  on  departing  from  it." 

The  Lord  Justice  Lord  Cranworth. — I  need  add  nothing 
beyond  the  expression  of  my  regret  at  the  necessity  of  the 
conclusion  that  has  been  *  arrived  at,  and  of  my  concur-  •  715 
rence  in  the  correctness  of  that  conclusion.  I  take  the 
general  rule  to  be  that  which  was  referred  to  by  Sir  John  Leach 
in  Wentworth  v.  Cox^  that  a  designation  of  the  subject  intended 
to  be  affected  by  an  instrument  in  general  words,  imports  primd 
facie  that  property  only  upon  which  the  instrument  is  capable  of 
operating.  The  rule,  therefore,  would  not  apply  to  a  case  where, 
on  the  face  of  the  instrument,  it  appeared  intended  to  operate  on 
other  property,  as  where  property  which  could  not  pass  is  ex- 
pressly denoted,  which  was  the  case  in  Brodie  v.  Berry*  In  this 
case  nothing  of  the  sort  occurs,  and  we  should  be  doing  what  is 
unwarrantable,  and  acting  on  mere  conjecture,  if  we  were  to  vary 
this  decree. 

The  appeal  was  dismissed,  and  the  costs  were  directed  to  be 
paid  out  of  the  estate. 

(<i)  8  P.  W.  822.  (df)  6  Madd.  868. 

(6)  8  P.  W.  91.  (e)  7  Bing.  279. 
(c)  18  Ves.  168 ;  15  Ves.  890. 
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MILNE  V.  GILBART. 

MILNE  V.  MILNE. 
MILNE  V.  WALKER. 

1862.    August  6.    Before  the  Lori>s  Justigbs. 

Under  a  bequest  (in  the  event  of  daughters  dying  without  leaving  issue)  in 
trust  for  the  persons  who  would,  at  the  time  of  the  decease  of  such  daughters 
respectively,  be  entitled,  as  next  of  kin  or  otherwise,  to  the  personal  estate 
of  such  daughters  respectively,  under  the  statutes  made  for  the  distribution 
of  intestates^  effects,  heldj  that  the  husbands  of  the  daughters  did  not  take.* 

Richard  Milne,  the  testator  in  these  causes,  by  his  will,  dated 
the  12th  of  April,  1841,  gave  all  his  real  and  personal  estate  unto 
trustees,  upon  trust  to  convert  the  same  into  money  in  manner 
therein  mentioned,  and  to  invest  the  proceeds  thereof  (after  paying 

thereout  his  debts,  and  funeral  and  testamentary  expenses, 
*  716    and  certain  legacies  and  legacy  duty)  in  manner  *  therein 

mentioned.  And  he  thereby  directed  that  the  residue  of 
the  said  trust  funds  should  be  divided  into  nine  eq^ual  shares,  and 
that  his  trustees  should  stand  possessed  of  one  of  such  ninth  shares 
in  trust  for  the  children  of  the  testator's  nephew,  Thomas  Scholes 
Withington  deceased,  by  Elizabeth  his  wife,  who  being  a  son  or 
sons  should  attain  the  age  of  twenty-one  years,  or  die  under  that 
age  leaving  lawful  issue  them  respectively  surviving,  and  who 
being  a  daughter  or  daughters  should  attain  that  age  or  be  mar- 
ried, equally  to  be  divided  between  or  amongst  them,  if  more  than 
one,  share  and  share  alike,  and  if  there  should  be  but  one  such 
child  the  whole  for  such  child.  And  he  thereby  directed  that  the 
shares  of  such  of  them  as  should  be  daughters  should  be  subject  to 
the  trusts  thereinafter  declared. 

*  Affirmed  on  rehearing,^  S.  C,  5  De  G.,  M.  &  6.  510;  2  Jarman  Wills 
(3d  £ng.  ed.),  112.  As  between  husband  and  wife,  in  the  ordinary  sense, 
neither  of  them  can  be  said  to  be  next  of  kin  to  the  other.  2  Jarman  Wills 
(4th  Am.  ed.),  86,  note  (1);  2  Kent  (11th  ed.),  136,  142;  WaU  v.  Watt,  3 
Yes.  (Sumner^s  ed.)  244,  note  (a)  and  cases  cited ;  Whitaker  v.  Whitaker,  6 
John.  112 ;  Hoskins  v.  Miller,  2  Pev.  360 ;  Dennington  v.  Mitchell,  1  Green  Gh. 
243 ;  Byrne  t).  Stewart,  3  Desaus.  135 ;  Storer  v.  Wheatley,  1  Penn.  St  506. 
The  husband  is  not,** next  of  kin*^  to  the  wife;  per  Allkn,  J.,  in  Green  v. 
Hudson,  &c.,  R.R.  Co.,  82  Barb.  (N.  Y.)  25. 
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The  trusts  were  expressed  as  follows :  '^  And  my  will  is,  and  I 
further  declare  and  direct,  that  the  share  or  shares  in  the  same 
trust  premises  of  such  of  the  said  children  of  the  said  T.  S.  With- 
ington  deceased,  who  shall  be  a  daughter  or  daughters,  shall,  upon 
her  or  their  attaining  the  said  age  of  twenty-one  years  or  marry- 
ing, be  held  and  retained  by  the  said  trustees  or  trustee  for  the 
time  being  of  this  my  will,  upon  and  for  the  trusts,  intents,  and 
purposes,  and  with,  under,  and  subject  to  the  powers,  provisos, 
and  declarations  following ;  that  is  to  say,  upon  trust  from  time 
to  time  to  receive  the  dividends,  interest,  and  annual  produce  aris- 
ing from  the  share  of  each  and  every  such  daughter,  of  and  in  the 
said  trust  premises,  and  to  pay  thereout,  or  (if  need  be)  out  of  the 
capital  or  principal  of  such  share,  the  yearly  sum  of  60/.  and  no 
more,  to  each  and  every  such  daughter  until  she  shall  attain  the 
age  of  twenty-four  years,  and  to  accumulate  the  surplus  in- 
come arising  in  the  mean  time  from  each  *  such  share  at    *  717 
interest,  and  add  the  accumulations  to  the  principal,  and 
after  such  daughters  respectively  shall  have  attained  the  age  of 
twenty-four  years  to  pay  the  whole  of  the  said  dividends,  interest^ 
and  income  thenceforth  arising  from  the  share  of  each  and  every 
such  daughter,  and  the  accumulations  thereof  to  each  such  daugh- 
ter during  her  natural  life,  the  same  dividends,  interest,  and  in- 
come, as  also  the  said  yearly  sum  of  60/.,  to  be  respectively  paid 
to  her  for  her  separate  use,  free  from  the  debts  and  control  of  her 
husband  (if  any)  for  the  time  being,  and  so  that  during  coverture 
she  shall  have  no  power  to  alien,  charge,  or  anticipate  the  growing 
payments  of  the  said  dividends,  interest,  and  annual  produce  or 
yearly  sum  of  60Z.,  or  any  part  thereof,  and  so  that  her  receipt 
alone  (notwithstanding  any  coverture  which  she  may  be  under) 
shall  from  time  to  time  be  a  good  and  sufficient  discharge  for  the 
same  dividends,  interest,  and  annual  produce  or  yearly  sum  or  any 
part  thereof,  and  from  and  after  the  decease  of  every  such  daugh- 
ter and  daughters  respectively,  upon  trust  to  pay,  assign,  and 
transfer  the  share  or  respective  shares  of  the  said  trust  moneys, 
stocks,  funds,  securities,  and  premises  in  which  such  daughter  or 
daughters  respectively  had  a  life  interest,  with  the  accumulations 
aforesaid  (if  any)  unto  her  and  their  respective  child  and  children, 
to  be  equally  divided  between  or  ^amongst  such  children  (if  more 
than  one)  share  and  share  alike ;  and  if  there  be  but  one  such 
child,  the  whole  of  his  or  her  parents'  share  to  be  in  trust  for  that 
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one  child,  the  share  of  each  and  every  such  child  being  a  son  to 
be  vested  in  and  payable  to  him  at  his  age  of  twenty-one  years,  or 
being  a  daughter  at  her  age  of  twenty-one  years  or  day  of  mar- 
riage, which  shall  first  happen,  and  in  the  mean  time  the  income 
arising  from  the  expectant  or  presumptive  share  of  each  and  every 
such  child  to  be  applicable  and  employed  for  or  towards  his 

*718    or  her  maintenance  and  education,  *and  in  such  manner 

• 

as  my  said  trustees  or  trustee  for  the  time  being  shall  think 
fit.  And  in  case  any  one  or  more  of  such  daughters  of  my  late 
nephew  Thomas  S.  Withington  as  aforesaid  shall  die  without  leav- 
ing any  child  who  shall  live  to  acquire  a  vested  interest  in  her  or 
their  said  share  or  respective  shares  of  the  said  trust  premises 
under  the  trust  last  aforesaid,  then  the  said  share  or  shares  of  such 
daughter  or  daughters  respectively  so  dying  shall  respectively  go 
and  belong  to  and  be  held  in  trust  for  the  person  or  persons  who 
would  at  the  time  of  the  decease  of  such  daughter  or  daughters 
respectively,  or  of  the  decease  or  failure  of  her  or  their  child  or 
children  respectively  (whichever  event  shall  last  happen),  be  en- 
titled, as  next  of  kin  or  otherwise,  to  the  personal  estate  of  such 
daughter  or  daughters  respectively  under  the  statutes  made  for 
the  distribution  of  intestates'  efiects,  and  in  the  same  proportions 
and  manner  as  they  would  be  entitled  by  virtue  of  such  statutes, 
if  such  daughter  or  daughters  respectively  had  then  died  intes- 
tate." 

The  last  of  the  above  limitations  was  that  to  be  construed,  but, 
for  the  purpose  of  construing  it,  reference  was  made  to  the  whole 
clause  and  also  to  the  similar  trusts  declared  as  to  three  other 
equal  ninth  shares  of  the  residue,  which  (subject  to  an  annuity  of 
SOOL  given  to  the  testator's  nephew  Henry  Withington  during  his 
life)  were  bequeathed  in  trust  for  all  and  every  of  such  of  the  then 
present  children  of  Henry  Withington  by  his  late  wife,  Mary  With- 
ington, living  at  the  time  of  the  testator's  decease  and  such  issue 
then  living  of  any  child  or  children  of  Henry  Withington  by  his 
said  late  wife  dying  in  the  testator's  lifetime,  as  being  males  should 
then  have  attained  or  should  afterwards  live  to  attain  the  age  of 
twenty-one  years,  and  as  being  females  should  tiien  have  attained 
or  should  afterwards  attain  the  like  age  or  be  married, 
*719  equally  to  be  divided  between  or  *  amongst  them.  The 
trusts  of  the  shares  of  the  daughter  were  thus  expressed : 
''  the  share  or  shares  of  such  of  the  said  children  or  issue  of  my 
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said  nephew,  Henry  Withington,  as  shall  be  a  daughter  or  daugh- 
ters, to  be  subject  to  the  same  or  the  like  trusts  for  their  respective 
separate  and  inalienable  use  during  their  respective  covertures, 
and  after  their  respective  deaths  for  the  benefit  of  their  respective 
issue,  and  with  the  same  or  the  like  ultimate  trust  or  limitation 
over  in  favour  of  their  next  of  kin,  in  default  or  upon  failure  of 
their  issue  respectively,  and  the  shares  of  all  the  said  children, 
l)bth  sons  and  daughters,  and  also  of  the  respective  issue  of  such 
of  them  as  shall  be  daughters,  to  be  under  and  subject  to  the  same 
or  the  like  powers  for  the  maintenance  and  education  of  such  of 
the  objects  of  this  present  trust  as  for  the  time  being  shall  not 
have  acquired  absolute  vested  interest  therein,  and  for  the  accu- 
mulation and  appropriation  of  the  surplus  income  arising  from 
such  shares  respectively,  powers  to  married  women  to  give  receipts, 
and  all  other  powers,  provisos,  and  declarations  whatsoever  as  are 
hereinbefore  declared,  expressed,  or  contained  of  or  with  reference 
to  such  of  the  shares  of  the  said  one-ninth  part  of  my  said  resid- 
uary estate  hereinbefore  bequeathed  to  or  in  trust  for  the  children  of 
my  said  late  nephew,  Thomas  Scholes  Withington,  as  shall  vest  in 
or  belong  to  a  daughter  or  daughters  of  the  said  Thomas  Scholes 
Withington,  and  the  dividends,  interest  and  income,  thereby  aris- 
ing in  the  same  manner  and  as  fully  and  effectually  to  all  intents 
and  purposes  as  if  the  said  trusts,  powers,  provisos,  and  declara- 
tions had  been  here  repeated  at  length  with  reference  to  the  said 
daughters  of  my  nephew  Henry  Withington,  objects  of  this  pres- 
ent trust,  and  the  shares  of  the  said  trust  premises  intended  to  be 
hereby  provided  for  them  respectively." 

The  testator  died  on  the  18th  of  August,  1841,  and 
♦  the  first  of  the  above-mentioned  suits  having  been  insti-  *  720 
tuted  for  the  administration  of  his  estate,  a  petition  was 
presented  by  the  husband  of  Alice  Elizabeth  Eccles  deceased,  late 
one  of  the  defendants,  and  one  of  the  children  of  T.  S.  Withington 
who  attained  her  age  of  twenty-one  years  on  the  20th  of  Septem- 
ber, 1844. 

Her  share  of  the  trust  funds  had  been  carried  to  a  separate 
account,  and  she  had  died  on  the  7th  of  June,  1852,  having 
had  issue  one  child  only,  who  died  an  infant  during  her  life- 
time. 

On  the  23d  of  June,  1852,  letters  of  administration  to  the  es- 
tate of  Alice  Elizabeth  Eccles  were  granted  to  the  petitioner  by  the 
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Prerogative  Court  of  Canterbury,  and  the  suits  had  been  revived 
as  against  the  petitioner,  as  such  administrator. 

The  petitioner  sought  by  his  petition  to  have  transferred  to  him 
the  amount  of  the  trust  funds  carried  to  the  separate  account. 

Their  Lordships  heard  the  petition  for  Vice-Chancellor  Parkeb. 

Mr,  Bacon  and  Mr.  ffobhause  supported  the  petition. 

Mr.  Wigram  and  Mr.  Goldsmid  opposed  it. 

Tlie  substance  of  the  arguments  is  stated  in  the  judgments. 

The  following  cases  were  cited :  Elmsley  v.  Young,  (a) 
*  721    *  Cholmondeley  v.  Lord  Ashburton^  (h)  Kilner  v.  Leech,  (<?) 
Bailey  v.  Wright,  (cf)  Qarrick  v.  Lord  Camden,  (e) 

Mr.  Bacon,  in  reply. 

The  Lord  Justice  Lord  Cranworth.  —  I  confess  that  when  Mr. 
Bacon  opened  this  case,  my  first  impression  was  in  his  favour, 
but  the  impression  which  I  at  first  entertained  has  been  materi- 
ally afifected  by  the  argument  which  we  have  heard  upon  the  oilier 
side. 

I  think  that  in  no  case  where  we  are  interpreting  a  will  ought 
we  to  indulge  in  any  thing  like  conjecture,  and  particularly  in  a 
case  like  the  present,  where  we  have  to  interpret  an  obscure  in- 
strument, and  can  do  nothing  but  see  what  is  the  true  meaning 
of  the  very  words  that  have  been  used.  Now  here  the  testator 
says  that  in  the  event  that  has  happened,  the  property  is  to  be 
"  in  trust  for  the  person  or  persons  who  would  at  the  time  of  the 
decease  of  such  daughter  or  daughters  respectively,  or  of  the 
decease  or  failure  of  her  or  their  child  or  children  respectively 
(whichever  event  shall  last  happen),  be  entitled  as  next  of  kin  or 
otherwise  to  the  personal  estate  of  such  daughter  or  daughters 
respectively  imder  the  statutes  made  for  the  distribution  of  intes- 
tates' efiects." 

The  question  is,  whether  the  husband  is  that  person,  or  those 
who  would  be  entitled  under  the  statute  of  distributions,  exclusive 

(a)  2  My.  &  K.  780.  (d)  18  Ves.  49. 

(6)  6  Beav.  86.  («)  U  Ves.  372. 

(c)  10  Beav.  362. 
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of  the  husband.  K  there  had  not  been  the  words  "  or  otherwise," 
it  would  be  clear  the  husband  was  excluded,  because  he  could  not 
come  in  under  the  words  ''  next  of  kin."  But  the  sugges- 
tion is,  •  that  the  words  "  or  otherwise  "  found  in  this  will  *  722 
not  ordinarily  found  in  such  limitations,  may  have  been  ex- 
pressly intended  to  include  him,  and  at  all  events  must  be  so  con- 
strued. I  was  struck  with  that  observation  at  first,  but  on  follow- 
ing the  sentence  throughout  it  is  thus :  ^'  entitled  as  next  of  kin 
or  otherwise,  under  the  statute  made  for  the  distribution  of  intes- 
tates' effects." 

Now  I  take  it  to  be  quite  clear  that  in  order  to  come  within  the 
express  words  here,  the  husband  must  show  he  is  a  person  entitled 
under  some  or  one  of  the  statutes  made  for  the  distribution  of  in- 
testates' effects.  In  my  opinion  the  husband  is  not  so  entitled  at 
all.  He  is  entitled  by  a  right  paramount.  It  may  be  that  he  is 
entitled  to  administer  under  the  statute  of  Edward,  but  this  is  a 
different  right.  The  statute  of  distributions  of  22  &  23  Charles  2 
is  in  terms  so  worded,  that  it  might  have  included  the  husband, 
not  so  as  to  give  him  a  right,  but  to  take  away  a  right  from  him. 
That  difficulty  afterwards  having  been  contemplated,  a  declaratory 
clause  was  introduced  into  the  statute  of  frauds,  to  say  that  the 
statute  of  distributions  was  not  intended  to  have  any  such  effect. 
The  effect  of  the  clause  thus  introduced  was  to  leave  the  husband 
just  in  the  condition  in  which  he  was  before  the  passing  of  iihe 
statute  of  distributions ;  namely,  with  a  right  to  appropriate  the 
property  to  himself,  a  right  which  belonged  to  him  independently 
of  any  statute.  He  has  the  same  right  now.  But  in  this  case, 
in  order  to  claim  under  the  will,  he  must  claim  as  entitled  under 
the  statute.    I  think  he  is  entitled  to  nothing  under  the  statute. 

Considerable  light  is  thrown  on  the  case  by  the  gift  afterwards, 
in  trust  for  Henry's  children.    It  is  not  absolutely. certain  the  tes- 
tator meant  to  make  the  same  provision  for  the  failure  of 
issue  in  both  cases,  but,  *  having  regard  to  the  words  of   *  723 
the  will,  the  great  probability  is  that  he  did,  and  the  words 
in  the  trusts  for  Henry's  children  are  "  next  of  kin  "  only. 

The  words  "  or  otherwise  "  are  not  absolutely  useless  in  the 
place  in  which  they  are  found,  for  persons  may  claim  under  the 
statute  of  distributions  who  are  not  next  of  kin,  and  they  would 
come  under  those  words  "  or  otherwise."  My  opinion  is,  that  the 
next  of  kin  take,  and  not  the  husband. 
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The  Lord  Justice  Knight  Bruce. — Mr.  Wiffram  and  Mr. 
O-oldsmid  ai*e  perhaps  answerable  also  for  my  judgment,  for  when 
the  case  began,  mj  impression  was  also  against  them ;  but  my 
opinion  now  is,  that  we  may  and  ought  to  decide  a^inst  the  claim 
of  the  husband,  on  three  grounds,  to  each  of  which  my  learned 
brother  has  adverted:  first,  that  under  the  statute  of  distribu- 
tions persons  may  claim  by  virtue  of  kindred  who  are  not  next  of 
kin ;  secondly,  that  it  may  fairly,  and  probably  with  correctness, 
be  contended  that  the  husband's  right  is  not  under  any  statute  of 
distributions,  inasmuch  as  the  Statute  of  29  Charles  2  in  bo 
many  words  gave  or  restored  to  him,  by  way  of  declaratory  enacts 
ment,  the  right  which  he  would  have  had  if  the  Statute  of  the  22 
&  28  Charles  2  had  not  passed ;  and,  in  the  third  place,  that  the 
testator  has  been  his  own  expositor,  by  the  reference  to  this  gift 
contained  in  that  to  the  descendants  of  Henry.  All  parties'  costs 
must  be  paid  out  of  the  estate. 


*  724  *  In  the  Matter  of  WYLDE'S  Estate  ; 

AND   OP 

The  11  &  12  VICT.  c.  96. 

1852.    November  5.    Before  the  Lords  Justices. 

A  bequest  of  tbe  sum  of  700Z.  unto  and  amongst  J.  C.  and  C.  his  wife,  and 
W.  L.  in  equal  shares  and  propk>rtion8,  hdd,  to  give  one  moiety  to  J.  G.  and 
C.  his  wife,. and  the  other  moiety  to  W.  L.»  although  the  wiU,  in  another  part 
of  it,  gave  three  legacies  of  200/.  each  to  J.  C,  C.  his  wife,  &  L.^ 

This  was  a  petition  under  the  Trustee  Relief  Act,  which  their 
Lordships  heard  for  Vice-Chancellor  Parker. 

Thomas  Wylde,  by  his  will,  dated  in  the  month  of  March,  1788, 
gave  and  bequeathed  to  John  Collins  and  James  Cross  and  the  sur- 
vivor of  them,  and  the  executors  and  administrators  of  such  survivor, 
the  sum  of  700Z.,  upon  trust  that  they  or  the  survivor  of  them,  or  the 
executors  or  administrators  of  such  survivor,  should  lay  out  and  in- 

*  See  2  Jarman  Wills  (8d  Eng.  ed.),  282;  Devoy  ».  Devoy,  1  Sm.  &•  Giff. 
406. 
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Test  the  same  in  their  names  or  the  name  of  the  survivor  of  them  in 
31.  per  cent  bank  annuities,  and  from  time  to  time  pay  the  interest, 
dividends,  and  produce  thereof  to,  or  otherwise  permit  and  suffer  the 
testator's  sister^  Sally  Eaton,  the  wife  of  Joseph  Eaton,  to  receive 
the  same  for  her  life,  for  her  separate  use,  benefit,  and  disposal, 
independent  of  her  then  present  or  any  future  husband,  and  her 
receipt  and  receipts  alone  to  be  sufficient  discharges  for  the  same ; 
and  from  and  after  her  decease  the  said  testator  gave  and  devised 
the  said  7002.,  or  the  stocks  or  funds  in  which  the  same  should  or 
might  have  been  laid  out  and  invested,  subject  to  the  life-interest 
of  the  said  Sally  Eaton  as  aforesaid,  '^unto  and  amongst  John 
CioUins  and  Catherine  his  wife,  and  William  Lea,"  the  cousin  of 
the  testator,  ^'  in  equal  shares  and  proportions."  And  the  testator 
gave  and  bequeathed  unto  his  cousin  William  Lea  the  sum  of  2002. 
of  like  lawful  money,  and  he  gave  and  bequeathed  unto  John 
Collins  the  sum  of  2002.  of  like  lawful  money ;  also  he  gave 
and  bequeathed  •  unto  the  said  Catherine  Collins,  the  wife  *  725 
of  the  said  John  Collins,  the  sum  of  2002.  of  like  lawful 
money ;  and  as  to  all  the  rest,  residue,  and  remainder  of  his  estate 
and  effects  whatsoever  and  wheresoever,  he  gave  and  bequeathed 
the  same  unto  the  said  John  Collins  and  Catherine  his  wife,  their 
executors,  administrators,  and  assigns  for  ever. 

Upon  the  death  of  Sally  Eaton  in  1851,  the  trustees  transferred 
the  stock  purchased  with  the  7002.  into  Court  under  the  provisions 
of  the  Act. '  « 

The  question  was,  whether  the  legacy  of  7002.  was  divisible  into 
three  or  only  two  equal  parts. 

Mr.  W.  Wellington  Cooper^  in  support  of  the  former  construc- 
tion. —  Warringt(m  v.  Warrington  (  a)  and  Paine  v.  Wagner  (6) 
are  strongly  in  favour  of  the  division  into  three  shares,  and  so  is 
Levrin  v.  Cox.  (c)  In  Attomej/- General  v.  Bacchu9^(d)  it  was 
held  that  a  bequest  to  a  husband  and  wife  was  a  gift  to  two  persons, 
and  the  legacy  duty  was  assessed  accordingly.  Bricker  v.  TFAot- 
ley  (je)  may  be  relied  on  by  the  other  side,  but  is  distinguishable  by 
the  very  different  form  of  the  bequest  there,  which  was  to  A., 

(a)  2  Hare,  64.  (c)  Serjt.  Moore,  668 ;  pi.  759. 

(6)  12  Sim.  184.  (d)  9  Price,  80 ;  11  Price,  647. 

(c)   1  Vera;  288 ;  4  Vin.  Abr.  164,  tit.  "  Baron  and  Feme  "  (M.  a  1,  pi.  9). 
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B.,  and  C,  and  the  wife  of  C,  showing  that  the  husband  and  wife 
were  intended  to  take  only  one  share. 

Mr,  0-.  W.  OollinSy  for  other  parties,  supported  .the  same  view 
of  the  case. 

•  726   *  Mr.  FolleU  and  Mr.  Kinglahe,  for  William  Lea.— Little- 

ton (a)  thus  lays  down  the  law :  "  Also  if  a  joint  estate  be 
made  of  land  to  a  husband  and  wife,  and  to  a  third  person,  in  this 
case  the  husband  and  wife  have  in  law,  in  their  right,  but  the 
moiety,  and  the  third  person  shall  have  as  much  as  the  husband 
and  wife,  viz.  the  other  moiety,  &c.  And  the  cause  is,  for  that 
the  husband  and  wife  are  but  one  person  in  law,  and  are  in  like 
case  as  if  an  estate  be  made  to  two  joint  tenants,  where  the  one 
hath,  by  force  of  the  jointure,  the  one  moiety  in  law,  and  the  other 
the  other  moiety,  &c.  In  the  same  manner  it  is,  where  an  estate  is 
made  to  the  husband  and  wife  and  to  two  other  men ;  in  this  case 
the  husband  and  wife  have  but  the  third  part,  and  the  other  two 
men  the  other  two  parts  for  the  above  cause." 

They  also  cited  Gordon  v.   Whieldon^  (h)  and  the  authorities 
there  referred  to. 

Mr.  Hallett  appeared  for  the  trustees. 

Mr.  W.  Wellington  Cooper^  in  reply. 

The  Lord  Justice  Kj^ioht  Bruce. — Whatever  may  be  the  state 
or  the  rule  of  the  civil  law  on  questions  of  this  description,  I  do 
not  think  the  construction  of  a  will  even  of  personalty  can  be 
governed  by  it  in  this  respect,  —  I  mean  the  construction  of  a  will 
of  personalty  where  husband  and  wife  are  concerned,  —  the  rights 
of  husband  and  wife  in  respect  of  personalty  standing  by  our  law 
in  a  position  so  peculiar  as  they  do.  According  to  the  rules  and 
principles  of  our  law,  whenever  a  gift  of  personalty  is  made  to 
husband  and  wife,  the  presumption  is  that  it  is  given  to  one 

*  727   person,  *  and  that  they  take  as  one  person  ;  I  say  "  the  pre- 

sumption," because  the  natui*e  and  context  of  the  instrument 

(a)  Co.  Litt.  187  a.  (6)  11  Beav.  170. 
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may  be  such  as  to  render  a  different  interpretation  necessary  ;  but 
it  lies  on  those  who  assert  that  the  husband  and  wife  take  as  two 
rather  than  one,  to  demonstrate  this  from  the  nature  and  context 
of  the  instrument.  In  my  opinion  that  is  not  done  here.  The 
context  affords  a  plausible  argument  of  more  or  less  weight  each 
way,  not  perhaps  of  much  strength  either  way ;  but  there  is  not, 
in  my  opinion,  a  balance  against  that  which  would  be  the  ordinary 
construction.  The  consequence  is,  that,  in  my  opinion,  the  primd 
facie  interpretation  must  remain  as  the  interpretation  absolutely 
right.  Nor  do  I  see  how,  in  this  particular  will,  a  different  con- 
struction could  be  adopted  without  substantially  contradicting  the 
case  of  Bricher  v.  Whatley,  For  reasons  stated  in  the  argument, 
my  conclusion  here  may  possibly  be  consistent  with  the  cases  of 
Warrington  v.  Warrington  (a)  and  Payne  v.  Wagner.  (6)  I  am 
not  sure  that  it  is  not.  Viewing  the  state  of  the  law  as  I  do,  and 
having  regard  to  the  case  of  Bricker  v.  Whatleg,  I  am  of  opinion 
that  we  have  no  choice  in  the  matter,  but  must  determine  that  the 
husband  and  wife  take  only  a  moiety  of  the  fund. 

The  Lord  Justice  Lord  Cranworth.  —  I  at  first  felt  some  diffi- 
culty as  to  the  proper  conclusion  upon  this  question,  and  it  is  not 
without  some  fluctuation  that  my  mind  has  arrived  at  the  same 
conclusion  as  that  of  my  learned  brother.  I  think  that  we  should 
start  from  the  proposition  of  Littleton,  that  where  a  joint  estate 
is  made  by  will  to  a  husband  and  wife  und  to  a  third  person,  in 
that  case  the  husband  and  wife  have,  in  their  right,  but  the 
moiety.  It  is  true  that  the  *  proposition  applies  to  an  estate  *  728 
in  joint  tenancy,  but  I  think  it  follows  irresistibly  from  the 
observations  of  Sir  James  Wigram,  in  his  judgment  upon  the  case 
of  Warrington  v.  Warrington^  ((?)  that  precisely  the  same  reasons 
apply  to  a  tenancy  in  common.  The  difference  is  immaterial  upon 
this  question.  The  whole  question  is,  what  is  the  part  or  share 
described  by  the  terms  of  the  gift,  and  when  that  is  once  ascer- 
tained it  matters  not  whether  the  tenancy  be  joint  or  in  common. 
I  take  the  rule  to  be  in  all  cases  with  regard  to  land  that  which  is 
laid  down  as  to  a  joint  estate  therein ;  in  Littleton,  §  291  (viz.), 
that  ^^  if  an  estate  be  made  of  land  to  a  husband  and  wife  and  to 
a  third  person,  in  this  case  the  husband  and  wife  have  in  law,  in 

(a)  2  Hare,  54.  (h)  12  Sim.  184.  (c)  2  Hare,  56. 
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their  right,  but  the  moiety,"  That  being  the  point  from  which  to 
start  with  regard  to  estates  in  land,  all  convenience  is  in  favour  of 
construing  the  same  words  in  the  same  way  with  respect  to  per- 
sonal property  as  with  respect  to  real  property.  The  antis  lies  on 
those  contending  for  a  different  construction  to  establish  it  upon 
the  authorities.  Now  I  do  not  think  the  authorities  establish  any 
such  difference.  On  the  contrary,  the  case  of  Bricker  v.  What- 
ley  J  (a)  as  far  as  it  goes,  is  a  distinct  authority  to  show  that  the 
same  rule  of  construction  is  to  be  adopted  in  both  cases.  I  confess 
that  I  was  at  first  very  much  struck  with  the  decision  of  Sir  James 
WiGRAM,  in  the  case  of  Warrington  v.  Warrington^  (6)  and  I  felt 
a  difiiculfy  in  seeing  a  distinction  between  that  case  and  the  pres- 
ent. The  distinction  between  it  and  Bricker  v.  Whatley(a)  is 
very  fine,  as  Sir  James  Wigram  himself  thought.  I  think,  how- 
ever, that  the  cases  were  distinguishable.  The  ground  upon  which 
the  Lord  Keeper  relied  in  Bricker  v.  Whatleg,  was  that  the  use  of 

the  word  "  and  "  occurring  twice  in  the  enumeration  of  the 
*  729    legatees,  was  *  not  the  ordinary  form  of  language  if  it  was 

meant  that  all  the  four  legatees  named  were  to  participate 
equally ;  therefore  it  was  held,  that  according  to  the  ordinary  con- 
struction of  a  sentence  so  framed,  the  word  '^  and  "  occurring  be- 
fore the  name  of  Stephen  Whatley  and  Hester  his  wife,  must  be 
taken  to  mean  that  the  persons  following  it  were  meant  to  take, 
as  if  they  were  one  person  only,  the  same  interest  as  each  of  the 
legatees  previously  named,  the  second  "  and  "  which  occurred  be- 
tween the  names  of  the  husband  and  wife  being  merely  a  sub-copu- 
lative, showing  that  the  two  were  to  be  treated  as  one  person  in 
the  distribution  of  the  benefits  given,  just  as  they  would  have  been 
according  to  Littleton,  had  the  case  been  one  of  a  devise  of  land. 
There  being,  therefore,  that  distinction  between  the  cases  of  Bricker 
V.  Whatley  and  Warrington  v.  Warrington^  the  latter  case  is  not 
in  the  way  of  the  application  of  the  original  doctrine  laid  down  by 
Littleton.  The  case  indeed  of  Paine  v.  Wagner  (c)  is  difficult  to 
be  got  over ;  but  that  is  a  case  to  which  one  cannot  look  as  to  a 
strictly  binding  authority,  when  one  considers  the  anomalous  char- 
acter of  the  will  there,  and  the  difficulty  of  finding  a  meaning  in 
it  at  all.  That  being  so,  we  are  thrown  back  upon  the  rule  as 
stated  by  Littleton  and  the  earlier  decisions,  and  by  the  law  as 

(a)  I  Vera.  288.  (6)  2  Hare,  66.  (c)  12  Sim.  184. 
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there  laid  down  we  are  bound  to  hold,  that  the  husband  and  wife, 
whether  taking  as  joint  tenants  or  as  tenants  in  common,  are  en- 
titled only  to  one  moiety  between  them  in  the  bequest  in  question. 
It  is  by  no  means  unlikely  that  the  result  thus  stated  is  contrary 
to  what  the  testator  intended,  and  not  the  less  so,  possibly,  from 
the  circumstance  that  a  legacy  of  2001.  is  afterwards  given  seriatim 
to  each  of  the  same  legatees.  This,  however,  is  mere  conjecture, 
and  is  not  a  ground  upon  which  to  rely. 


*  EGfREMONT  v.  EGREMONT.  *  730 

1852.    December  0.    Before  the  Lords  Justices. 
Guardian  of  an  infant  defendant  ad  litem  appointed  without  a  commission. 

This  was  a  motion  on  behalf  of  the  plaintiff,  for  the  appoint- 
ment without  a  commission  of  a  guardian  ad  litem  to  one  of  the 
defendants,  who  was  an  infant. 

The  Vice-Chancellor  Kindebsley  had  felt  a  diflSculty  in  making 
the  order,  the  new  Act  16  <fe  16  Vict.  c.  86,  having  omitted  to  in- 
clude commissions  for  the  appointment  of  guardians  ad  litem,  in 
the  twenty-first  section,  which  abolishes  the  practice  of  issuing 
commissions  to  take  pleas,  answers,  disclaimers,  and  examinations 
within  the  jurisdiction  of  the  Court. 

Mr.  Nalder,  in  support  of  the  application,  referred  to  Brant  v. 
Vau9e,  (a)  and  said  that  there  was  an  affidavit  satisfactorily  show- 
ing that  the  proposed  guardian  of  this  infant  was  a  fit  person  to 
hold  the  office,  and  had  no  interest  in  the  matter  in  contest  in  the 
suit  adverse  to  the  interest  of  the  infant. 

Mr.  Archibald  Smith,  amicus  curiae,  referred  to  cases  in  which 
the  late  Vice-Chancellor  Pareeb  had  appointed  guardians  without 
a  conunission  in  similar  circumstances. 

Their  Lordships  made  the  order. 

(a)  2  Y.  &  C.  C.  C.  624. 
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1852.    June  12.    Before  the  Lords  Justices. 

Although  there  is  no  rule  that  in  every  instance  in  which  a  defendant  takei 
aeyeral  grounds  of  defence,  one  tenable  and  suooessful,  the  rest  doubtful  or 
invalid,  that  circumstance  ought  to  avail  the  plaintiff  on  the  subject  of  costs, 
yet  where,  upon  the  evidence,  the  plaintiff's  case  failed  absolutely  and  wholly 
as  a  case  for  equitable  relief,  but  the  defendant  had  in  the  suit  endeavoured 
to  support  claims  without  any  just  foundation,  and  had  vexatiously  dispoted 
the  legal  title  of  the  plaintiff:  Held,  that  the  bill  ought  to  be  dismissed  with- 
out costs.  ^ 

This  was  an  appeal  from  a  decree  of  the  Master  of  the  Bolls 
directing  an  issue,  and  in  the  mean  time  continuing  an  injunction 
to  restrain  the  defendants  from  causing  or  permitting  to  be  re- 
moved any  stones,  shingle,  gravel,  sand,  soil,  or  other  matter  or 
thing  from  any  part  of  the  sea-shore  between  high  and  low  wate^ 
mark,  lying  within  or  being  appurtenant  or  adjacent  to  the  manor 
of  Caister  Bardolf,  in  Norfolk. 

The  bill  stated  certain  grants  (by  letters  patent)  and  other 
assurances,  under  which  the  plaintiff  claimed  to  be  seised  in  fee- 
simple  of  the  above  manor,  and  particularly  of  a  large  tract  of 
land  forming  part  of  the  sea-shore  between  high  and  low  water- 
mark. The  defendants  were  surveyors  of  the  highways  appointed 
under  the  6  <fe  6  Will.  4,  c.  60. 

The  5l8t  section  of  this  Act  provides  that  it  shall,  be  lawAil  for 
every  such  surveyor,  in  any  waste  land  or  common  ground,  river 
or  brook,  within  the  parish  for  which  he  shall  be  surveyor,  or 
within  any  other  parish  wherein  gravel,  sand,  stone,  or  other 
materials  are  respectively  likely  to  be  found  (in  case  sufficient 
cannot  be  conveniently  had  within  the  parish  where  the  same  are 
to  be  employed,  and  sufficient  shall  be  left  for  the  use  of  the  roads 
in  such  other  parish),  to  search  for,  dig,  get,  and  carry  away  the 
same,  so  that  the  said  surveyor  doth  not  thereby  divert  or 
*  732  interrupt  the  course  of  such  *  river  or  brook,  or  prejudice 
or  damage  any  building,  highway,  or  ford,  nor  dig  or  get 
the  same  out  of  any  river  or  brook  within  the  distance  of  one 
hundred  and  fifty  feet  above  or  below  any  bridge,  hor  within  the 

'  See  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1897,  and  cases  in  note  (S) ;  Bradley  e. 
Chase,  22  Maine,  511. 
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like  distance  of  any  dam  or  weir ;  and  likewise  to  gather  stones 
lying  upon  any  lands  or  grounds  within  the  parish  where  such 
highway  shall  be,  for  such  service  and  purpose,  and  to  take  and 
carry  away  so  much  of  the  said  materials  as  by  the  discretion  of 
the  said  surveyor  shall  be  thought  necessary  to  be  employed  in 
the  amendment  of  the  said  highways,  without  making  any  satis- 
faction for  the  said  materials,  but  satisfaction  shall  be  made  for 
all  damages  done  to  the  lands  or  grounds  of  any  person  or  persons 
by  carrying  away  the  same,  in  the  manner  hereinafter  directed  for 
getting  and  carrying  materials  in  inclosed  lands  or  grounds ;  but 
no  such  stones  shall  be  gathered  without  the  consent  of  the  owner 
of  such  lands  or  grounds,  or  a  license  for  that  purpose  from  two 
justices  at  a  special  sessions  for  the  highways,  after  having  sum- 
moned such  owner  to  come  before  him,  and  heard  his  reasons,  if 
he  shall  appear  and  give  any,  for  refusing  his  consent. 

The  52d  section  provides  that  nothing  in  the  Act  contained 
relative  to  the  gathering  or  getting  of  stones  or  other  materials, 
shall  extend  to  any  quantity  of  stones  or  other  materials  thrown 
up  by  the  sea,  conmionly  called  beach,  where  the  removal  of  the 
same  would  cause  any  damage  or  injury  by  inundation  to  the  lands 
adjoining,  or  increased  danger  of  encroachment  by  the  sea. 

The  bill  stated  that  the  defendants  had  entered  upon  the  tract 
of  land  above  mentioned,  and  removed  therefrom  large  quantities 
of  shingle,  so  as  to  cause  danger,  damage,  and  injury  to 
the  plaintiff's  property,  and  it  *  prayed  for  an  injunction  in    *  738 
the  terms  above  mentioned. 

The  defendant  Beck  by  his  answer  admitted  that  he  was  one  of 
the  surveyors  of  the  highways.  He  further  stated  that  from  time 
immemorial  the  inhabitants  of  the  parish  of  Gaister  had  taken 
stones  deposited  on  the  sea-shore,  for  any  purposes  for  which  they 
ipight  be  required,  without  any  interruption,  let,  or  hindrance  on 
the  part  of  the  lords  of  the  manor  of  Caister,  and  that  the  sur- 
veyors of  the  highways  of  the  parish  of  Caister  had  in  like  manner 
from  time  immemorial  taken  and  used  stones  deposited  as  afore- 
said on  the  said  coast  between  low  and  high  water-mark,  without 
any  let,  hindrance,  or  interruption  on  the  part  of  the  lords  of  the 
manor  of  Caister,  or  any  claim  on  behalf  of  the  said  lords,  or  any 
compensation  paid  to  them,  and  had  used  the  stones  so  taken  for 
the  purpose  of  repairing  the  highways  of  the  said  parish.  He 
further  stated  that  the  removal  of  the  said  stones  as  aforesdd  did 
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not  in  any  way  injure  or  prejudicially  affect  the  coast  or  affect  the 
receding  or  advance  of  the  sea  thereon,  and  did  not  occasion  any 
such  damage  or  expose  the  said  coast  to  any  such  danger  or  injury 
as  was  in  the  bill  alleged.  He  said  that  he  had  been  informed 
and  believed  that  since  the  year  1808,  the  plaintiff  had  been  the 
lord  of  the  manor  of  Caister,  but  could  not  set  forth  as  to  his 
belief  or  otherwise  whether  the  plaintiff  was  in  possession  of  such 
rights  and  interests  as  in  the  bill  alleged,  or  any  rights  or  interests 
in  the  sea-shore  lying  within  or  adjacent  to  the  manor  within  high 
and  low  water-mark.  He  believed,  however,  that  the  land  or 
shore  in  the  parish  of  Caister  between  high  and  low  water-mark 
was  not  appurtenant  to  the  manor  of  Caister,  or  part  of  the  said 
manor,  and  that  even  if  such  grant  was  (as  in  the  bill  alleged) 

made  by  the  Crown  of  the  manor  and  its  appurtenances, 
*  734    *  such  grant  did  not  compromise  the  rights  of  the  Crown 

between  high  and  low  water-mark,  but  that  the  land  between 
high  and  low  water-mark  as  aforesaid  was  still  vested  in  the 
Queen ;  and  he  denied,  to  the  best  of  his  belief,  that  the  plaintiff 
had,  ever  since  the  year  1808,  or  since  any  other  time,  been  abso- 
lutely entitled  to  all  such  stones  and  sand  lying  on  the  sea-shore 
aforesaid  within  or  adjacent  to  the  said  manor.  He  said  that 
even  if  it  should  appear  that  the  plaintiff  was  so  entitled,  the 
inhabitants  of  the  parish  of  Caister  aforesaid  had  acquired  by 
immemorial  usage  the  right  to  take  away  the  stones  lying  on  the 
sea-shore  aforesaid,  or  at  all  events  that  the  surveyors  of  the  high- 
ways of  the  parish  of  Caister  had  by  such  immemorial  usage,  as 
well  as  under  and  by  virtue  of  the  above  Act  of  Parliament,  the 
right  to  take  away  and  remove  the  stones  lying  on-  the  sea-shore 
aforesaid  within  the  manor,  for  the  purpose  of  repairing  the  high- 
ways of  the  parish.  He  said  that  the  other  defendant,  Richard 
Septimus  Clowes,  was  a  son  of  the  plaintiff,  and  refosed  to  join  in 
this  defence.  He  admitted  the  removal  of  about  ten  or  fifteen 
cart-loads  of  stones  from  the  sea-shore  adjacent  to  the  said  manor, 
but  said  that,  for  the  reasons  aforesaid,  he  believed  the  land  be- 
tween high  and  low  water-mark  not  to  be  a  part  of  the  said  manor 
of  Caister,  and  that  he  did  not  remove  such  stones  from  the  sea- 
shore within  the  said  manor,  nor  from  the  lands  over  which  the 
plaintiff  w^s  entitled  to  such  rights  as  in  the  bill  mentioned,  or 
any  other  rights.  He  submitted  that  the  plaintiff  was  not  entitled 
to  such  relief  as  was  by  his  said  bill  prayed,  as  well  for  the  reasons 
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thereinbefore  in  that  behalf  mentioned,  as  also  because  no  mate- 
rials fit  and  proper  for  the  repairs  of  the  highways  of  the  said 
parish  of  Caister  could  be  found  or  obtained  elsewhere  than  on 
the  said  sea-shore,  conveniently  within  the  parish  of  Caister,  or 
within  several  miles  thereof,  and  because  he  had  not 
•taken  or  carried  away  more  stones  from  the  said  sea-  *735 
shore  than  he  had  thought  in  his  discretion  necessary  to  be 
employed  in  the  amendment  of  the  highways  of  the  parish  of 
Caister,  and  also  because  the  removal  of  the  said  stones  by  him 
in  manner  aforesaid,  had  not  caused  and  could  not  cause  any 
damage  or  injury  by  inundation  to  the  land  adjoining,  or  any 
increased  injury  by  the  encroachment  of  the  sea.  And  he  claimed 
the  benefit  of  the  above-mentioned  Act  of  Parliament  of  the  5th 
&  6th  Will.  4,  and  of  all  the  clauses  and  provisions  therein  con- 
tained, and  the  powers  conferred  on  him  by  the  said  Act  as  sur- 
veyor of  the  parish  of  Caister. 

An  injunction  was  obtained  ex  parte^  and  on  a  motion  to  dissolve 
it,  was  continued  to  the  hearing. 

Evidence  was  then  gone  into  by  the  plaintiff  at  great  length,  for 
the  purpose  of  establishing  his  title. 

Upon  the  cause  coming  on  to  be  heard  before  the  Master  of  the 
Rolls,  his  Honor  made  the  order  now  under  appeal,  which,  after 
reciting  that  his  Honor  was  desirous  to  have  the  following  ques- 
tion decided  by  a  jury,  viz.:  "Whether  the  removal  of  stones 
and  shingle  from  the  sesrshore  of  the  parish  of  Caister,  next  Great 
Yarmouth,  in  the  county  of  Norfolk,  between  high  and  low  water- 
mark, would  cause  increased  danger  of  encroachment  by  the  sea," 
directed  that  a  writ  of  summons  should  be  sued  out  of  the  Court 
of  Exchequer  by  the  plaintiff  against  the  defendant  George  Beck, 
pursuant  to  the  provisions  of  the  8  <fe  9  Vict.  c.  109,  §  19.  And 
it  was  ordered  that  the  parties  should  proceed  to  trial  under  the 
said  writ  of  summons  at  the  next  Summer  Assizes  for  the  county 
of  Norfolk.  And  if  the  jury  should  find  such  issue  in  the  aflSrm- 
ative,  then  it  was  ordered  that  the  following  issue  should 
be  then  and  there  *  tried  by  the  said  jury ;  namely,  whether  *  736 
stones  and  shingle  might  be  removed  from  the  sesrshore  of 
the  parish  of  Caister,  between  high  and  low  water-mark,  to  the 
extent  necessary  for  the  purpose  of  repairing  the  highways  of  the 
said  parish,  witiiout  causing  increased  danger  of  encroachment  by 
the  sea.  And  it  was  ordered  that  the  affirmative  of  the  second 
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issue  should  be  on  the  defendant.  And  it  was  ordered  that  the 
injunction  granted  in  the  cause  should  be  continued  until  fiir£her 
order. 

Against  this  order  the  defendant,  Mr.  Beck,  appealed,  and  sub- 
mitted that  the  bill  ought  to  have  been  dismissed. 

■ 

Mr.  Craig  and  Mr.  J.  V.  Prior  were  for  the  plaintiff. 

Mr.  Roupell  and  Mr.  T.  H.  Terrell^  for  the  defendant  and 
appellant,  Mr.  Beck.  —  In  answer  to  a  question  from  the  Court, 
the  counsel  for  the  appellant  stated  that  the  defendants  had  ceased 
to  be  surveyors  of  the  highways,  and  that  the  appellant  disclaimed 
all  right  to  do  the  acts  complained  of  other  than  such  right  as 
might  under  the  Act  have  been  incident  to  the  office  of  surveyor. 

Their  Lordships  thereupon  held  a  trial  unnecessary,  and  decided 
tliat  an  order  ought  to  be  made,  prefaced  with  a  recital  of  the  dis- 
claimer, declaring  that  the  issues  ought  not  to  be  tried,  and  staying 
all  further  proceedings. 

The  case  was  then  argued  upon  the  question  of  costs,  and  it  was 
insisted,  on  behalf  of  the  respondents,  that  the  appellant  ought  to 
pay  the  costs  occasioned  by  his  denial  of  the  plaintiff's  title,  and 
by  his  allegation  of  a  custom  to  take  the  stones  and  shingle  from 
the  beach. 

♦  737  *  The  Lord  Justice  Knight  Bruce.  —  In  this  case  the 
sole  plaintiff  was  originally  and  is  still  Mr.  Clowes,  the 
proprietor  of  a  mansion-house  and  land  on  the  coast  of  Norfolk, 
and  lord  of  a  seaside  manor  (that  of  Caister  Bardolf)  there. 
The  only  defendants  have  been  and  are  Mr.  Beck  and  Mr.  Rich- 
ard Septimus  Clowes,  of  whom  the  latter  supports  and  takes  part 
with  the  plaintiff,  his  father,  leaving  Mr.  Beck  as  the  plaintiff's 
single  adversary.  The  whole  object  of  the  suit  appears  from  the 
prayer  of  the  bill,  which  was  originally  and  is  in  these  terms: 
[His  Lordship  read  it.] 

An  interlocutory  injunction  substantially,  if  not  exactly  such 
as  that  prayed,  was  obtained  in  the  cause  and  at  the  hearing, 
though  not  made  perpetual,  yet  continued  by  the  decree  which 
directed  the  trial  of  an  issue  or  two  issues,  and  was  thus:  [His 
Lordship  read  it.] 
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Prom  this  decree  Mr.  Beck  appealed,  and  the  appeal,  having 
been  fully  heard,  is  now  to  be  disposed  of.  We  stated,  on  a 
former  day,  that  we  thought  a  trial  at  law  neither' necessary  nor 
proper ;  and  that,  in  our  opinion,  the  learned  Judge  who  made 
the  decree  would  not  have  directed  one  if  the  particular  position 
of  the  defendants  and  of  the  cause  at  the  time  of  the  hearing,  as 
distinguished  from  what  it  was  at  the  filing  of  the  bill,  had  been 
pointedly  brought  to  his  Honor's  attention.  The  defendants  were 
and  are  sued  in  effect  merely  as  the  surveyors  of  the  highways  of 
the  parish  of  Caister,  on  account  of  acts  done,  or  intended,  or  both 
done  and  intended,  by  them  or  one  of  them,  namely,  Mr.  Beck,  as 
claiming  a  right  in  that  character  under  the  51st  section  of  the 
highway  statute,  5  &  Q  Will.  4,  c.  50,  to  take  from  the  sea-3hore 
materials  for  mending  the  parish  roads,  against  which  the 
plaintiff  not  only  opposed  the  *  52d  section,  alleging  himself  *  738 
to  be  protected  by  that  section,  but  also  contended,  in  sub- 
stance, that  he  was  protected  by  the  words  ^^  or  prejudice  or  dam- 
age any  building,"  contained  in  the  51st.  In  truth,  however, 
though  at  and  for  some  time  before  the  institution  of  the  suit,  the 
defendants  were  the  surveyors  of  the  highways  of  that  parish,  they 
had  before  the  hearing  of  the  cause  ceased  to  be  so ;  and  as,  on  the 
appeal  before  us,  the  appellant  by  his  counsel  disclaimed  all  right 
adverse  to  the  injunction,  other  than  such  right  as  might  have 
been  incident  under  the  statute  to  the  ofiice  of  surveyor,  which 
he  no  longer  filled,  we  thought,  as  I  have  said,  a  trial  unnecessary, 
and  considered  that  substantially  there  was  nothing  but  the  costs 
of  the  suit  to  be  disposed  of. 

The  bill,  I  repeat,  does  in  substance  raise  only  the  question 
whether  the  plaintiff  is  protected  by  the  words  that  I  have  quoted 
from  the  51st  section,  or  by  the  52d  section,  of  the  Act,  from  oper- 
ations, the  lawfulness  of  which,  under  the  Act  otherwise,  he  must 
be  taken  as  in  effect  admitting.  That  section  is  thus  expressed : 
[His  Lordship  read  it.] 

Now,  having  carefully  .attended  to  the  evidence  in  the  cause, 
which  is  of  considerable  bulk  and  extent  (there  are  in  all  more 
than  thirty  witnesses),  we  are  not  satisfied  that  the  case  has  been 
brought  within  the  52d  section  of  the  Act,  or  within  the  words 
that  I  have  mentioned  of  the  51st.  Like  the  Master  of  the  Rolls, 
therefore,  we  think  that  the  plaintiff  has  not  shown  a  title  to  a 
perpetual  injunction,  even  on  the  supposition  of  the  appellant  not 
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having  ceased  to  be  suireyor  of  the  highways.    I  may,  however, 
express  myself  more  strongly,  and  state  our  impression  to 

*  739  be  that,  upon  the  evidence,  *  the  plaintiff's  case,  as  a  case  for 

equitable  interposition,  I  do  not  say  for  merely  legal  redress, 
fails  absolutely  and  wholly.  Still  we  might  perhaps  have  thought  a 
trial  at  law  proper  had  not  the  peculiar  state  of  circumstances 
existed  to  which  I  have  adverted.  But  the  materials  before  the 
Court  make  us  more  than  suspect  that  the  appellant,  as  the  agent 
or  coadjutor  of  others,  has  been  more  than  willing  to  assert  against 
the  plaintiff,  without  just  foundation,  alleged  rights  exceeding  and 
independent  of  any  possibly  conferred  by  the  Act  of  T^ill-  4  ;  and 
that  those  alleged  rights,  thus  exceeding  and  independent  of  any 
official  power  or  statutory  function,  have,  under  the  colours  of  the 
highway  surveyors,  as  officers  under  the  Act  of  Parliament,  been 
endeavoured  to  be  fought  in  this  suit  against  the  plaintiff.  We 
are  satisfied  that  Mr.  Beck's  answer  has,  without  necessity,  with- 
out foundation,  and  vexatiously,  raised  points,  which  ought  not  to 
have  been  raised,  against  the  title  of  tlie  plaintiff,  and  in  support 
of  the  alleged  lawfulness  of  the  acts  of  the  appellant,  who  has 
thus,  in  our  opinion,  added  to  the  expense  and  weight  of  the  cause 
in  a  manner  not  to  be  passed  over.  He  had  no  ground  for  dis- 
puting the  title  of  the  plaintiff  as  lord  of  the  manor  to  the  shore, 
or  for  claiming  the  immemorial  rights  which,  in  defiance  of  law 
and  fact,  have  been  alleged  against  Mr.  Clowes.  And,  without 
meaning  to  say  or  intimate  that  in  every  instance  in  which  a 
defendant  takes  several  grounds  of  defence,  one  tenable  and  suc- 
cessful, the  rest  doubtful  or  invalid,  that  consideration  ought  to 
avail  the  plaintiff  on  the  subject  of  costs,  we  are  of  opinion  that 
the  justice  of  the  present  case  not  only  requires  an  end  of  the 
litigation  now,  but  requires  also  neither  of  the  parties  to  pay 
costs,  —  a  condition  of  things  rendering  it  a  matter  of  indifference 

on  each  side  what  may  be  the  form  of  the  decree,  in  this 

•  740  untoward  suit,  for  which  *  the  defence  is  an  apolc^,  and 

which  apologizes  for  the  defence. 

The  decree,  after  reciting  the  disclaimer  of  the  defendants, 
directed  all  proceedings  to  be  stayed,  and  the  deposit  to  be  re- 
turned. 
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1862.    Julj  29,  80.    Before  the  Lobds  Justices. 

On  a  sale  by  a  wioe-merchant  of  his  stock  in  trade  and  business,  he  covenanted 
that  he  would  not  set  up  or  cany  on  at  C,  or  in  any  other  place  within  the 
counties  of  C,  A.,  or  M.,  the  business  of  a  wine  and  spirit  merchant.  The 
vendor  gave  up  his  place  of  business  at  C.  and  had  no  place  of  business 
within  the  proscribed  district,  but  he  solicited  and  obtained  orders  within  it.  • 

Held^  by  Liord  Cranworth,  confirming  the  decision  of  the  Vice-Chancellor 
KiNDERSLEY,  that  the  question,  whether  this  was  a  breach  of  the  covenant, 
was  too  doubtful  to  entitle  the  plaintiff  to  an  injunction  inthout  bringing  an 
action.     But 

HeUL,  by  the  Lord  Justice  Knight  Bruce  and  the  Coiurt  of  Queen^s  Bench,  that 
it  was  a  breach  of  the  covenant.' 

This  was  the  renewal  of  a  motion  by  way  of  appeal  from  the 
decision  of  Vice-Chancellor  Ktndersley,  declining  to  grant  an 
injunction  under  the  following  circumstances :  — 

In  the  year  1845,  and  for  many  years  previous  to  that  time,  the 
defendant  Thomas  Henry  Evans  carried  on  the  business  of  a  wine 
and  spirit  merchant  in  the  counties  of  Caernarvon,  Anglesey,  and 
Merioneth,  through  which  he  travelled  for  orders  at  regular  inter- 
vals, his  stock  in  trade  and  place  of  business  being  at  Caer- 
narvon. 

By  an  agreement  dated  the  20th  of  May,  1845,  between  Thomas 
Henry  Evans  of  the  one  part,  and  Thomas  Turner  and  Llewellyn 
Turner  of  the  other  part,  it  was  witnessed  that,  in  consideration  of 
the  payments  thereinafter  mentioned,  Evans  did  thereby  agree  to 
sell  to  Thomas  Turner  and  Llewellyn  Turner,  and  they  agreed  to  pur- 
chase all  the  estate  and  premises,  shop,  coach-house,  stable, 
and  other  erections  and  buildings  of  the  *  defendant  in  *  741 
Palace  Street  and  Hole-in-the-Wall  Street,  in  Caernarvon, 
for  the  price  of  1400Z.  And  the  defendant  thereby  further  agreed 
to  sell  to  the  plaintiffs,  and  they  agreed  to  purchase,  the  whole  of 
the  stock  at  Caernarvon  for  1400Z.,  and  the  stock  of  wines,  spirits, 
liquors,  porter,  cider,  perry,  fixtures,  utensils  of  trade,  and  all  the  stock 
in  trade  in  and  upon  the  said  premises  at  a  valuation  as  therein  men- 
tioned.   The  agreement  then  proceeded  as  follows :  ^^  And  it  is  hereby 

>  See  Turner  o.  Evans,  2  El.  &  Bl.  512 ;  17  Jur.  1078 ;  22  L.  J.,  Q.  B.  412. 
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further  agreed  by  and  between  the  said  parties,  that,  in  consideration 
of  the  premises  and  of  the  undertaking  of  the  said  Thomas  Henry 
Evans,  hereinafter  contained,  not  to  set  up  or  carry  on  at  Caemaryon, 
or  in  any  other  part  of  the  counties  of  Caernarvon,  Anglesey,  or 
Merioneth,  the  business  of  a  wine  and  spirit  merchant,  or  either  of 
them,  they,  the  said  Thomas  Turner  and  Llewellyn  Turner,  shall  pay 
to  the  said  Thomas  Henry  Evans  at  the  time  of  the  signing  of  this 
agreement  the  sum  of  2000Z.  in  the  nature  of  and  as  a  premium 
for  the  good-will  of  the  said  business  of  a  wine  and  spirit  mer- 
chant now  carried  on  by  the  said  Thomas  Henry  Evans.  And  the 
said  Thomas  Henry  Evans,  in  consideration  of  the  premises  and 
of  the  payments  aforesaid,  doth  hereby  promise  and  agree  with 
and  to  the  said  Thomas  Turner  and  Llewellyn  Turner  that  he  the 
said  Thomas  Henry  Evans  shall  not  nor  will  at  any  time  or  times 
hereafter  by  himself,  his  partner  or  agent,  or  otherwise  howsoever, 
either  directly  or  indirectly,  set  up,  embark  in,  or  carry  on  the 
business  or  trade  of  a  wine  and  spirit  merchant  at  Caernarvon 
aforesaid,  or  at  any  other  town  or  place  within  the  three  counties 
of  Caernarvon,  Anglesey,  and  Merioneth."  And  it  was  further 
agreed  that  Messrs.  Thomas  and  Llewellyn  Turner  should  and 
might  carry  on  business  under  the  style  or  firm  of  Evans  and 
Turner,  until  otherwise  agreed  upon,  the  said  business  being  so 
carried  on  exclusively  for  the  benefit  of  Messrs.  Turner, 
*  742  and  the  *  defendant  having  no  interest  therein  but  to  be 
indemnified  by  Messrs.  Turner  from  all  liability  by  reason 
of  the  use  of  his  name. 

It  appeared  upon  the  afiidavits,  that  on  the  execution  of  the 
agreement  Mr.  Evans  quitted  Caernarvon  and  ceased  to  have  any 
place  of  business  there,  and  that  he  had  no  place  of  business  in 
any  one  of  the  three  prohibited  counties  ;  but  that,  in  April,  1852, 
being  at  Caernarvon,  he  in  three  different  instances  applied  for 
orders  to  persons  residing  there,  and  in  one  instance  got  an  order. 
Upon  Messrs.  Turner  becoming  acquainted  with  this  circumstance, 
they  filed  the  present  bill  to  restrain  the  defendant  from  soliciting 
orders  within  the  prohibited  district ;  and  on  a  motion  for  an  injunc- 
tion accordingly,  the  Vice-Chancellor  thought  tlie  case  too  doubtful 
to  grant  an  injunction,  until  the  construction  of  the  covenant  had 
been  determined  in  an  action,  and  directed  the  motion  to  stand  over 
for  that  purpose. 

From  this  order  the  present  motion  was  an  appeal. 
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Mr.  Bethellj  Mr.  McUins,  and  Mr.  J.  S.  Palmer ^  argued  in  sup- 
port of  the  appeal. 

Mr.  Follett  and  Mr.  W.  M.  James j  for  the  respondent. 

The  nature  of  the  arguments  appear  sufficiently  from  the  judg- 
ments. 

IjumLey  v.  Wagner  (a)  and  Whittaker  v.  Hawe  (6)  were  cited. 

July  80. 

The  Lord  Justice  Lord  Cranworth.  —  Unfortunately  in 
this  case  we  very  much  difiFer ;  but  *as  I  concur  with  the  *  743 
view  that  was  taken  by  the  Vice-Chancellor  Kindersley, 
the  result  will  be  that  his  judgment  will  be  affirmed,  and  conse- 
quently that  there  will  be  no  injunction. 

The  ground  on  which  I  proceed  is  this.  It  is  enough,  I  think, 
to  sustain  that  judgment,  that  it  was  a  matter  of  doubt  whether 
the  acts  complained  of  amounted  to  a  breach  of  the  contract. 

The  contract  was  thus.  Mr.  Evans,  the  defendant,  had  for  some 
time  carried  on  the  business  of  a  wine  and  spirit  merchant  at 
Caernarvon.  He  sold  his  business  substantially  to  the  plaintiffs. 
They  gave  a  very  large  sum  for  the  purchase  of  the  good-will ;  and 
he  entered  into  that  agreement  which  forms  the  subject  of  the 
motion ;  namely,  that  he  was  not  at  any  time  during  his  life  to 
set  up,  embark  in,  or  carry  on  the  business  of  a  wine  and  spirit 
merchant  at  Caernarvon,  or  at  any  other  town  or  place  within  the 
counties  of  Caernarvon,  Merionethshire,  and  Anglesey.  He  did 
not  carry  on  such  business  of  a  wine-merchant  until  about  the  end 
of  the  year  1860,  or  the  beginning  of  1851,  when  he  set  up  the 
business  of  a  wine  and  spirit  merchant  at  Chester.  That,  no 
doubt,  was  lawful  for  him  to  do.  The  evidence  on  the  part  of  the 
plaintiffs  shows  that  in  the  month  of  April  of  last  year,  being  at 
Caernarvon,  he  in  three  different  instances  specifically  mentioned, 
applied  for  orders  to  the  public,  or  persons  from  whom  he  would 
expect  orders,  and  in  that  one  instance  he  got  an  order,  and  that 
in  others  he  was  refused.  As  far  as  the  plaintiffs'  affidavit  goes, 
these  might  be  treated  as  mere  insulated  instances ;  but  I  do  not 
so  treat  them,  because,  coupling  the  statement  with  the  affidavit 
of  the  defendant,  I  arrive  at  the  conclusion  that  the  defendant 

(a)  1  De  G.,  M.  &  G.  604.  (5)  8  Beav.  383. 
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means  to  say,  that  he  did  that  which  is  alleged  against  him, 
*  744    in  *  pursuance  of  what  he  considered  to  be  his  right.     The 

yice-Chancellor  either  thought  this  not  a  breach  of  the  con- 
tract, or,  at  all  events,  thought  it  was  a  matter  of  so  great  doubt, 
that  he  could  not  interfere  until  the  plaintiff  had  established  his 
right  at  law  ;  and  I  confess  that  in  that  view  of  the  case  I  concur. 
A  contract  not  "to  carry  on"  business  at  a  particular  place, 
would  not,  I  think,  in  general,  be  violated  by  the  solicitation  of 
orders  there ;  otherwise  a  trader  in  London,  who  sends  travellers 
all  over  the  country,  may  be  described  a  trader  carrying  on  busi- 
ness in  Yorkshire  or  Lancashire.     It  is  difficult  to  give  an  inter- 
pretation of  the  expression  which  shall  apply  to  all  trades.    I  can 
conceive  that  with  respect  to  some  trades,  the  place  where  the 
store,  shop,  or  office  is  situated,  would  not  necessarily  be  the  place 
where  the  trade  may  be  said  to  be  carried  on.    For  instance,  the 
trade  mentioned  in  one  of  the  cases,  and  which  is  called  a  "  nulk- 
walk,'*  would  not  necessarily  be  said  to  be  "  carried  on  *'  only  at 
the  place  where  the  cows  were  kept.    I  think  that  the  whole  range 
where  a  trader  of  this  description  was  in  the  habit  daily  of  sending 
out  his  milk,  would  probably  be  the  district  in  which  he  was  "  car- 
rying on  "  his  business.     Where,  however,  the  trade  consists  only 
of  keeping  a  store  for  goods  bought  at  a  lower  price,  with  a  view 
of  selling  them  afterwards  at  a  higher,  I  do  not  think  that  a  per- 
son, exercising  a  trade  of  this  sort,  does  in  an  ordinary  sense  (and 
consequently  in  the  sense  of  this  contract)  carry  on  his  business 
at  any  other  place. 

The  Lord  Justice  Knight  Bruce.  —  The  question  here,  relating 
to  acts  done  by  the  defendant  since  the  year  1845,  is,  whether  he 
has  carried  on,  or  professed  or  exhibited  an  intention  to  carry  on, 
the  business  of  a  wine-merchant  in  the  county  of  Caernar- 
*  745    von  *  within  the  meaning  of  that  expression  as  contained 
in  a  particular  instrument,  where  the  term  "wine-mer- 
chant "  must,  I  am  of  opinion,  be  considered  as  used  to  designate 
a  person  selling  wine  with  a  view  to  profit,  not  more  and  not  less. 
The  term  "  carry  on  "  is  probably  a  flexible  expression,  and  one 
that  must  be  interpreted,  or  aided  in  its  interpretation,  by  the  con- 
text, — by  the  object  for  which,  and  the  circumstances  under  which, 
it  has  been  used. 
Now,  what  has  the  defendant  done?     Having  or  not  having 
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(it  is  immaterial  which)  a  dwelling-house,  counting-house,  cellars, 
and  a  stock  of  wine,  at  Chester,  but  having  not  any  one  of  these 
things  in  the  county  of  Caernarvon,  nor  any  establishment  of  any 
kind  there,  he  may,  with  sufficient  accuracy  for  every  present  pur- 
pose, be  represented  as  having  gone  into  Caernarvonshire,  there 
solicited  and  there  obtained  orders  as  a  wine-merchant  from  inhab- 
itants of  that  county,  and  executed  those  orders  by  supplying  to 
the  persons  from  whom  he  received  them,  the  wine  ordered,  by 
sending  it  from  another  county  to  them  in  Caernarvonshire, 
thereby  making  them,  of  course,  his  debtors  for  the  price ;  and  it 
is  said,  that  nevertheless  he  has  not  carried  on  the  business  of  a 
wine-merchant  in  Caernarvonshire.  But  a  person  selling  wine  with 
a  view  to  profit  is,  I  apprehend,  not  necessarily  a  person  having 
a  dwelling-house,  a  counting-house,  a  shop,  or  cellar,  or  even  wine 
itself.  It  is  or  may  be  true  that,  at  the  time  of  the  execution  of 
the  instrument  under  consideration,  the  defendant  had,  and  the 
plaintiffs,  who  were  parties  to  it,  intended  also  to  have,  all  those 
things ;  not  one  of  them  is  or  was  essential,  however,  as  I  think, 
to  the  idea  or  notion  of  a  person  selling  wine  with  a  view  of  profit. 
There  are  upholsterers,  haberdashers,  managers  of  theatres, 
and  other  *  dealers  "  qiAorum  plauatra  vagaa  rite  trahunt  *  746 
domosj^^  and  why  not  wine-merchants?  Are  there  not 
dozens  or  hundreds  of  coal-merchants,  for  instance,  in  this  town 
who  own  neither  house,  nor  ship,  nor  wagon,  nor  yard,  nor  coals, 
but  who  obtain  orders,  and  execute  them  by  giving  corresponding 
orders  to  some  other  dealers  in  coals  who  possess  such  things  ? 

Do  none  carry  on  business  in  Smithfield  but  the  surrounding 
householders  ?  Do  we  "  carry  on  "  a  war  only  at  head-quarters  ? 
and  what  is  meant  by  "  carrying  on  "  a  design,? 

Ought  the  words  "carry  on,"  as  used  in  the  contract,  to  be 
read  as  meaning  or  including  the  meaning  of"  pursue"  or  "prose- 
cute "  ?  If  they  ought,  the  defendant  must  surely,  I  suppose,  be 
in  the  wrong  here.  But  if  they  ought  not,  I  am  still  not  persuaded 
that  the  plaintiffs  are  so. 

If,  however,  it  is  not  essential  to  a  wine-merchant  to  have  a 
house,  or  counting-house,  or  cellars,  or  stock,  but  is  only  essential 
that  he  should  sell  or  endeavour  to  sell  wine,  does  he  not  "  carry 
on"  that  business  not  necessarily  where  his  home  (if  any),  his 
counting-house  (if  any),  his  cellar  (if  any),  or  his  stock  (if  any), 
is,  but  where  he  does  the  essential  act  ?    I  am  of  opinion  that  he 
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does.  If  he  has  a  counting-house  or  a  cellar,  he  may  probably  or 
certainly  be  said  in  a  sense  to  carry  on  his  business  tliere,  but  not 
necessarily  there  exclusively. 

The  consequence  is,  that  the  defendant,  in  my  judgment,  has 
broken  his  contract,  and,  thinking  that  he  has  done  so  in  bad  faith 
and  dishonestly,  I  consider  that  the  plaintififs  have  shown  a  suffi- 
cient title  to  an  injunction,  at  least  in  the  words  of  the  in- 
•747  strument  before  *us.  But  my  learned  brother  being  of 
opinion  that  the  order  of  the  Yice-Ohancellor  ought  to  re- 
main as  it  is,  it  will  of  course  remain  so^  and  I  need  not  add  h(w 
likely  a  conclusion  that  has  the  concurrence  of  two  such  men  is 
to  be  correct. 

The  action  was  tried  at  the  Caernarvon  Assizes,  when  a  verdict 
was  found  for  the .  defendant.  During  Easter  term,  1853,  a  rule 
was  obtained  to  show  cause  why  the  verdict  should  not  be  entered 
for  the  plaintiffs,  with  nominal  damages.  On  cause  being  shown 
on  June  6th,  1853,  the  rule  was  made  absolute,  the  Court  of  Queen's 
Bench  being  unanimously  of  opinion  that  the  acts  in  question 
amounted  to  a  breach  of  the  covenant. 

On  the  23d  of  June  judgment  was  signed  for  the  plaintiflb. 

1853.    July  14. 

On  the  motion  being  renewed  before  the  Vice-Chancellor  on 
this  day,  a  decree  was  taken  by  consent,  granting  a  perpetual  in- 
junction in  the  words  of  the  covenant,  and  directing  payment  by 
the*defendant  of  the  costs  of  the  suit. 


•  748       •  In  the  Matter  of  NEDDY  HALL'S  ESTATE.  . 

1852.    November  3.    Before  the  Lords  Justices. 

Extracts  from  parish  registers  signed  by  persons,  describing  themselves  to  '^^ 
signatares  as  *•  rectors"  or  •*  vicars,"  held  sufficient  within  14  &  16  "Vict,  c 
99,  but  not  where  the  description  was  "incumbent"  or  "curate"  fritko^ 
further  evidence. 
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This  was  a  petition  for  the  payment  of  money  out  of  court,  and 
a  difficulty  having  been  raised  in  the  registrar's  office  as  to  the 
sufficiency  of  some  of  the  documentary  evidence  under  the  14  & 
15  Vict.  c.  99,  (a)  the  case  was,  at  the  request  of  Vice-Chancellor 
Turner,  mentioned  to  their  Lordships,  in  order  that  the  practice 
might  be  settled. 

The  documents  in  question  purported  to  be  copies  of  or 
extracts  from  parish  registers,  and  were  signed  thus:  *"  A.    *  749 
B.,  Incumbent,"  or  «  A.  B.,  Rector,"  or  «  A.  B.,  Vicar," 
or  **  A.  B.,  Curate." 

Their  Lordships  expressed  their  opinion  that  the  words "  Rec- 
tor," "  Vicar,"  in  the  copies,  might  by  a  reasonable  intendment  be 
taken  to  mean  "  Rector  "  or  "  Vicar  "  of  the  parish  or  place  men- 
tioned in  the  copy,  but  that  where  the  words  were  only  "  Licum- 
bent "  or  "  Curate,"  it  might  be  a  question  whether  such  persons 
were  the  proper  persons  to  have  the  custody  of  registers.  Lord 
Cranworth  observed  that  solicitors  would  save  themselves  and  the 
Court  much  trouble,  and  tlieir  clients  expense,  if  in  all  such  cases, 
to  the  name  of  the  person  signing  the  extract,  the  words  ^'  of  the 
aforesaid  parish  "  were  added. 

(a)  Seqt.  14.  '*  Whenever  any  book  or  other  document  is  of  such  a  public 
nature  as  to  be  admissible  in  evidence  on  its  mere  production  from  the  proper 
custody,  and  no  statute  exists  which  renders  its  contents  provable  by  means 
of  a  copy,  any  copy  thereof  or  extract  therefrom  shall  be  admissible  in  evidence 
in  any  Court  of  justice,  or  before  any  person  now  or  hereafler  having  by  law  or 
by  consent  of  parties  authority  to  hear,  receive,  and  examine  evidence,  provided 
it  be  proved  to  be  an  examined  copy  or  extract,  or  provided  it  purports  to  be 
signed  and  certified  as  a  true  copy  or  extract  by  the  officer  to  whose  custody  the 
original  is  intrusted,  and  which  officer  is  hereby  required  to  furnish  such  certified 
copy  or  extract  to  any  person  applying  at  a  reasonable  time  for  the  same,  upon 
payment  of  a  reasonable  sum  for  the  same,  not  exceeding  fourpenoe  for  every 
folio  of  ninety  words.^' 

Sect.  17.  That,  "If  any  person  shall  forge  the  seal,  stamp,  or  signature  of 
any  docun^ent  in  this  Act  mentioned  or  referred  to,  or  shall  tender  in  evidence 
any  such  document  with  a  false  or  counterfeit  seal,  stamp,  or  signature  thereto, 
knowing  the  same  to  be  false  or  counterfiait,  he  shall  be  guilty  of  felony,  and 
shall  upon  conviction  be  liable  to  transportation  for  seven  years,  or  to  imprison- 
ment for  any  term  not  exceeding  three  years,  nor  less  than  one  year,  with  hard 
labour.^^ 
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•  750   LORD  WARD  v.  THE  OXFORD,  WORCESTER,  AND 
WOLVERHAMPTON  RAILWAY  OOMPANY.i 

1852.    November,  8,  9.    Before  the  Lords  Justices. 

A  railway  company  had  entered  into  an  agreement  with  a  land-owner  for  the 
purchase  of  land  A.  They  found  that  they  did  not  at  the  time  require  this 
land,  but  required  immediately  land  B.  belonging  to  the  same  land-owner. 
He  consented  to  sell  them  B.,  if  they  would  at  the  same  time  pay  for  A. 
The  finance  committee  of  the  company  drew  a  check  for  the  price  of  A.  fnd 
another  for  the  price  of  B.,  and  left  the  chairman  to  make  the  best  arrange- 
ment he  could  with  the  land-owner.  The  agent  of  the  land-owner  received 
both  checks,  upon  an  agreement  that  the  check  for  B.  should  not  be  pre- 
sented for  a  week,  to  give  time  for  the  completion  of  a  more  formal  agreement 
as  to  the  purchase  of  A.  than  that  which  had  been  executed.  The  preparation 
of  the  agreement  having  been  delayed  beyond  the  week,  communications  took 
place  between  the  chairman  of  the  finance  committee  (who  was  one  of  the 
drawers  of  the  check),  and  the  land-owner^s  solicitor,  in  which  the  former 
desired  that  the  check  might  continue  to  be  retained,  as  the  agreement  was 
not  completed. 

It  appeared  that  the  fact  of  the  check  being  outstanding  had  been  the  subject 
of  discussion  in  the  finance  committee,  and  had  been  considered  by  them  unsat- 
isfactory. Before  the  execution  of  the  agreement,  and  before  the  presenta- 
tion of  the  check,  the  bank  failed  on  which  it  was  drawn,  and  in  which  the 
chairman  was  a  partner.  Hdd^  that,  whether  the  chairman,  in  desiring  the 
presentation  of  the  check  to  be  delayed,  was  acting  ultra  tires  or  not,  his 
act  was  sanctioned  by  the  committee  and  bound  the  company,  and  that  die 
company,  and  not  the  land-owner,  must  bear  the  loss. 

But  semble,  that  the  chairman  was  not  acting  ultra  vires,  being  one  of  the 
drawers  of  the  check. 

The  check  was  not  dated  as  drawn  at  any  place,  but  was  headed  with  the  name 
of  the  railway.  Heldf  that  this  did  not  indicate  any  place  so  as  to  satis^'  the 
terms  of  the  clause  in  the  Stamp  Act  exempting  checks  from  duty ;  but  that 
the  check  was  void,  and  that  on  this  account,  independently  of  any  other, 
the  loss  must  be  sustained  by  the  company. 

Thi3  case  was  originally  set  down  as  an  appeal  motion  from  the 
refusal  of  the  Master  of  the  Rolls,  to  dissolve  an  injunction  which 
had  been  obtained  ex  parte ;  but  upon  the  appeal  motion  coining 
on,  an  arrangement  was  entered  into  for  putting  in  an  answer,  and 
for  entering  into  evidence  by  aflfidavit  or  vivd  voce^  and  fot  the 
cause  being  disposed  of,  as  if  it  had  regularly  been  brought  to 
bearing. 

»  S.  C,  22  L.  J.,  Ch.  905. 
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The  suit  was  one  for  the  specific  performance  of  an 
*  agreement,  for  the  purchase  by  the  defendants  of  lands  of  *  751 
the  plamtiffs  under  the  following  circumstances. 

The  defendants  were  by  their  Act  of  incorporation  entitled  to 
take  portions  of  lands,  which,  by  the  will  of  the  late  Lord  Dudley, 
were  devised  to  uses  under  which  the  plaintiflFs,  Lord  Ward,  the 
Earl  of  Aberdeen,  and  Lord  Dunfermline,  had  power  to  dispose  of 
them. 

As  to  part  of  these  lands,  which  for  the  sake  of  distinction  we 
shall  call  the  5500Z.  purchase,  the  company  in  April  and  May, 

1847,  gave  to  the  plaintiffs  notices  in  the  statutory  form,  of  their 
intention  to  take  them,  and  on  the  19th  of  July,  1848,  the  follow- 
ii^g  agreement  respecting  them  was  signed  by  the  respective  agents 

of  the  plaintiffs,  and  of  the  company :  — 

« 

**  Heads  of  agreement  between  the  Oxford,  Worcester,  and  Wol- 
verhampton Railway  Company  and  Lord  Ward,  and  the  tnistees  of 
his  estate.  The  sum  to  be  paid  by  the  company  for  the  heredita- 
ments comprised  in  the  notices  to  purchase,  and  the  claim  of  May 
19,  1847,  made  thereupon  (severance  and  injury  by  abstraction, 
except  as  hereinafter  mentioned,  to  be  deemed  to  be  included), 
5500Z.  Also  in  respect  of  the  tenant's  claim,  182Z.  Proviso,  that 
this  memorandum  of  agreement  shall  not  alter,  prejudice,  or  affect 
the  agreement  of  July  26th,  1845.  Lord  Ward's  estate  to  pay  all 
further  compensation  (if  any)  to  tenants.  Also  to  give  possession 
on  payment  of  the  money.  It  is  understood  that,  as  regards  Nos. 
21,  22,  23,  and  24,  in  Sedgley,  the  same  are  copyhold,  and  as  to 
which  Lord  Ward  is  entitled  to  manorial  rights  only.  The  money 
to  be  paid  by  the  company  to  be  apportioned  between  the  trustees 
of  the  estates  of  the  late  Earl  of  Dudley  and  Lord  Ward,  in  such 
proportions  as  their  agents  may  require.    Dated  July  19, 

1848.  For  *  the  Oxford,  Worcester,  and  Wolverhampton  *  752 
Railway  Company,  Ebenezer  Robins.    For  the .  trustees  of 

the  estates  of  the  late  Earl  of  Dudley  and  for  Lord  Ward,  John 
Mauohan." 

The  agreement  of  the  26th  of  July,  1845,  referred  to  in  the 
above  document,  was  made  between  Francis  Rufford,  the  chairman, 
of,  and  for,  and  on  behalf  of  the  company,  of  the  one  part,  and 
Bichacd  Smith,  as  agent  for  and  on  behalf  of  Lord  Ward,  of  the 
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other  part ;  and  it  provided,  that  in  the  event  of  the  then  contem- 
plated Act  passing  into  a  law,  the  railway  should  be  carried  and 
made  across  the  lands  in  a  particular  manner  therein  described 
and  defined. 

With  respect  to  the  other  lands,  which  for  distinction  we  shall 
call  the  562»5Z.  purchase,  no  notices  were  served,  but  a  parol  agree- 
ment was  entered  into  between  the  agents  of  the  respective  parties 
for  the  sale  of  them  te  the  company  at  that  price. 

Before  any  thing  further  had  been  done  as  to  the  5500/.  pur- 
chase, the  company  became  desirous  to  have  possession  of  the  land 
comprised  in  the  other,  but  were  informed  that  this  would  only  be 
acceded  to  upon  the  terms  of  their  completing  the  55002.  purchase. 
Thereupon  Mr.  Rufford  wrote  to  Mr.  Maughan,  tlie  plaintifiTs  agent, 
the  following  letter :  — 

"  Bellbroughton,  April  23d,  1851.  Dear  Sir,  —  Oxford,  Worces- 
ter, and  Wolverhampton  Railway.  The  directors  are  most  desir- 
ous to  get  the  possession  of  land  required  between  Brettell  Lane 
and  Dudley,  and  are  prepared  to  pay  over  to  Lord  Ward  the  sum  of 

5625/.,  the  amount  agreed  upon,  as  soon  as  the  agreement 
*  753   is  executed,  and  Mr.  John  Davis  will  call  upon  you  for  *thi8 

purpose  to-morrow  morning,  when  I  presume  you  will  give 
the  contractors  permission  to  enter.  Let  me  know  if  I  shall  remit 
the  check  direct  to  Mr.  Benbow  or  to  yourself.  The  further  sum 
of  5500/.,  the  amount  of  the  contract  entered  into  with  regard  to 
lands  on  other  portions  of  the  line,  the  directors  are  also  prepared 
to  pay  over.  As,  however,  this  land  is  not  yet  required,  the 
directors  had  hoped  the  purchase-money  for  the  land  required 
would  be  only  demanded  in  the  first  instance,  in  conformity  with 
an  understanding  that  the  company,  upon  paying  an  ample  sum 
for  what  they  required,  were  from  time  to  time  to  take  possession 
without  paying  for  the  entirety." 

Mr.  Maughan,  however,  still  refused  to  deliver  up  possession  to 
the  defendants  of  the  5625/.  purchase,  unless  the  company  w'ould 
at  the  same  time  make  arrangements  for  completing  the  55001. 
purchase,  and  in  consequence  of  this  refiisal,  Mr.  Davis  and  Mr. 
Rufford  called  on  Mr.  Maughan  at  his  office  in  Dudley,  and  handed 
to  him  two  checks,  one  for  5625/.,  the  other  for  5500/.  The 
latter  was  in  the  following  form :  — 
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"  Oxford,  Worcester,  and  Wolverhampton  Railway. 

"  1851.  Messrs.  RufiFord  &  Wragg,  Stourbridge.  Pay  No.  1458, 
or  bearer,  the  sum  of  five  thousand  five  hundred  pounds. 

"P.  RUFPORD,       )   _^. 

«  Za.  a.  Jesell,  j  ^^'<^rs. 
"  Noel  Thomas  Smfth,  /Sec." 

A  contract  was  thereupon  executed  by  Lord  Aberdeen,  Lord 
Dunfermline,  and  also  by  Mr.   Davis  on  behalf  of  the  company, 
for  the  56251.  purchase,  and  the  56251,  check  was  presented 
and  paid.    Upon  the  delivery  of  *  the  checks  Mr.  Maughan  *  *  764 
handed  over  to  Mr.  Rufford,  at  his  request,  the  following 
letter,  addressed  to  Mr.  Davis :  — 

"  Dudley,  April  26th,  1851.  Dear  Sir,  — I  acknowledge  that  I 
have  this  day  received  a  check  on  Messrs.  Rufford  &  Wragge, 
dated  27th  March  last,  for  5500/.,  being  the  amount  of  purchase 
made  on  the  19th  May,  1847,  with  Mr.  Ebenezer  Robins,  as  agent 
for  the  Oxford,  Worcester,  and  Wolverhampton  Railway  Company, 
which  check  I  engage  to  hold  for  a  week,  to  afford  time  for  said 
Mr.  E.  Robins  to  enter  into  a  contract  similar  to  that  which  has 
been  this  day  signed  by  you  and  me  in  reference  to  other  properties 
purchased  from  Lord  Ward's  estate. -^  John  Maughan,  as  agent 
for  Lord  Ward." 

The  check  for  5500/.  was  in  consequence  of  the  above  arrange- 
ment retained  by  Mr.  Maughan,  until  the  4th  of  May,  1851,  when 
he  sent  it  to  Mr.  John  Benbow,  the  plaintiff's  solicitor.  After- 
wards, considerable  further  delay  than  was  originally  expected, 
took  place  in  regard  to  the  preparation  of  a  more  formal  contract 
for  the  55007.  purchase.  At  length  the  solicitors  of  the  company 
sent  to  Mr.  Maughan  a  letter,  stating  as  follows :  — 

•*  We  have  forwarded  two  parts  of  the  agreement  to  Mr.  E. 
Robins  for  his  signature,  and  have  requested  him  to  send  them  to 
you  for  your  signature ;  and  when  you  have  signed  the  same,  be 
pleased  to  forward  us  one  part,  and  keep  the  other  yourself.  You 
will  also  sign  the  receipt  for  5500Z.  The  agreement  is  like  the 
other,  except  so  far  as  the  same  is  varied  by  your  and  Mr.  Robins's 
minutes  of  purchase." 
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On  the  9th  of  June,  1851,  Mr.  Robins  accordmgly  called 

*  755    upon  Mr.  Maughan  in  Dudley,  and  proposed  to  *  him  to 

execute  one  part  of  the  agreement  in  duplicate,  to  which 
Mr.  Bobins  had  previously  attached  his  own  signature,  embodying 
in  formal  language  the  terms  contained  in  the  agreement  of  the 
19th  of  July,  1848. 

Mr.  Maughan,  however,  remarked  that  the  agreement  did  not 
make  an  apportionment  of  the  purchase-money  between  the  Earl 
of  Aberdeen  and  Lord  Dunfermline  on  the  one  hand,  and  Lord 
Ward  on  the  other,  as  originally  stipulated,  and  he  requested  Mr. 
Bobins  to  strike  out  his  signature,  and  leave  the  proposed  agree- 
ment in  order  that  the  apportionment  might  be  made. 

Nothing  further  was  done  in  relation  to  the  proposed  formal 
agreement  until  after  the  stoppage  of  the  bank ;  and  the  proposed 
further  agreement  was  never  signed. 

Simultaneously  with  these  negotiations  others  were  in  progress 
between  the  same  parties  with  respect  to  a  proposed  deviation  of 
the  railway,  and  although  the  proposed  deviation  agreement  did 
not  affect  the  lands  comprised  in  the  5500Z.  purchase,  it  was  cob- 
sidered  desirable  on  both  sides,  that  the  deviation  agreement 
should  not  be  signed  or  acted  upon  until  the  proposed  formal 
agreement  as  to  the  5500Z.  purchase  should  be  ready  for  execution, 
and  it  was  arranged  that  the  deviation  agreement  and  the  formal 
agreement  for  the  5500Z.  purchase  should  be  executed  contempo- 
raneously. 

On  the  3d  of  May,  1851,  Mr.  Benbow  wrote  as  follows  to  Mr. 
Bufford  in  a  letter  inclosing  another  from  Mr.  Smith :  — 

"  Mr.  Smith  has  written  to  you,  but,  as  he  has  addressed  you  at 

Bellbroughton,  I  send  you  a  copy  of  his  letter,  which,  supposing 

you  remain  in  town,  you  would  not  receive  before  Monday.    This 

matter  might  probably  have  been  set  right  if  you  had 

*  756    applied  to.  me  *  instead  of  Mr.  Maughan  upon  the  late 

transaction." 

The  inclosure  was  as  follows :  — 

"  Priory  Office,  Dudley,  May  2d,  1851.    Dear  Sir,— In  going 
over  the  ground  yesterday  with  Mr.  Treadwell  where  the  Worcester 
and  Wolverhampton  line  is  proposed  to  be  made  near  Woodside, 
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I  observed  that  several  men  were  employed  removing  earthwork. 
As  the  agreement  for  the  proposed  deviation  has  not  been  finally 
concluded,  I  beg  to  suggest  that  the  workmen  be  removed  till  that 
has  been  done.  I  find  from  Mr.  Maughan  that  he  was  under  the 
impression  that  every  thing  has  been  long  ago  finally  arranged." 

On  the  4th  of  May,  1851,  Mr.  Bufibrd  replied  by  a  letter  ad- 
dressed to  Mr.  Benbow,  containing  the  following  passage :  — 

'^  With  reference  to  the  remark  in  your  note,  I  had  no  notion 
that  any  thing  required  to  be  set  right.  We  certainly  felt  ag- 
grieved at  the  demand  that  the  purchase-money  for  the  land  con- 
tained in  Mr.  Bobins's  agreement  should  forthwith  be  paid,  as  it 
was  in  direct  contravention  of  a  previous  understanding.  We 
were,  however,  told  why  the  demand  was  made,  and  although  we 
felt  the  injustice  of  the  reason  assigned,  we  submitted  to  it  rather 
than  delay  the  progress  of  the  undertaking.  Of  course  you  will 
now  return  the  check  for  5500Z.,  as  it  was  handed  over  to  Mr. 
Maughan  and  received  by  him  (to  use  Mr.  Smith's  words)  under 
the  impression  that  every  thing  had  been  long  ago  finally  arranged. 
Waiting  to  hear  further,  I  remain,  &c., 

"  Francis  Ruppord." 

Mr.  Benbow  replied  as  follows,  on  the  5th  May,  1851 :  — 

^^  As  you  and  Mr.  Smith  are  in  correspondence,  and  are  so  near 
to  each  other,  I  cannot  doubt  that  whatever  remains  to  be  done  will 
be  satisfactorily  arranged.    I  have  no  recollection  of  the 
understanding  to  which  you  *  allude,  nor  of  the  reason  said    *  757 
to  have  been  assigned  for  the  immediate  payment  of  the 
purchase-money." 

On  the  7th  of  June,  1851,  Mr.  Benbow  wrote  to  Mr.  Bufibrd  as 
follows :  — 

<<  I  have  received  a  letter  from  Mr.  Smith,  dated  5th,  in  which 
he  says  all  the  points  in  discussion  have  been  adjusted,  and  I  pre- 
sume, therefore,  that  I  may  now  receive  the  amount  of  your 
check.  Will  you,  therefore,  be  so  good  as  to  order  payment  of  it 
in  town,  and  let  me  know  where  to  apply  ?  " 
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Mr.  RuflFord  replied  thus,  on  the  9th  of  June,  1851 :  — 

^'  I  beg  to  assure  you  that  the  points  in  discussion  iiave  not  been 
adjusted,  but  quite  the  contrary.  Mr.  Smith's  propositions  are 
referred  to  Mr.  Brunei  to  report  to  the  board  upon  them." 

Subsequently  to  the  receipt  of  the  above  letter,  Mr.  Benbow 
had  various  interviews  with  Mr.  Rufford,  and  explained  to  him 
that  the  Earl  of  Aberdeen  and  Lord  Dunfermline,  acting  under 
the  will  of  the  Earl  of  Dudley,  had  occasion  for  the  5500Z.,  and 
that  he,  Mr.  Benbow,  should  therefore  give  directions  for  having 
the  draft  or  order  for  5500Z.  presented  for  payment.  Mr.  Ru£ford, 
however,  requested  that  the  draft  should  not  be  then  presented, 
and  told*  Mr.  Benbow  that  if  it  were  presented  it  would  not  be 
paid  until  after  the  deviation  agreement  should  have  been  settled, 
but  that  when  that  was  done  Mr.  Rufford  would  save  Mr.  Benbow 
the  trouble  of  presenting  it,  as  he,  Mr.  Rufford,  would  then  give 
orders  for  payment  of  the  amount  to  Mr.  Benbow,  by  his  London 
correspondents. 

On  the  evening  of  the  26th  of  June,  1851,  the  bank  of  Messrs. 

Rufford  and  Wragge  closed,  and  was  not  afterwards  opened, 

*  768    the  bank  having  then  stopped  payment,  *  and  a  petition  for 

adjudication  of  bankruptcy  against  Messrs.  Rufford  and 

Wragge  was  afterwards  presented,  and  they  were  duly  declared 

bankrupts. 

The  prayer  of  the  present  bill  was  for  specific  performance  of 
the  agreement  of  the  19th  of  July,  1848,  and  payment  of  the  5500/. 
and  interest. 

By  their  answer  the  defendants  stated,  that  at  a  meeting,  on  the 
26th  of  March,  1851,  of  the  finance  committee  of  the  company, 
of  which  Mr.  Rufford  was  a  member,  the  committee  were  informed 
that  the  contractors  were  very  urgent  in  requiring  possession  of 
the  lands  comprised  in  the.5625Z.  purchase,  and  that  although  the 
company  did  not  then  require  the  lands  comprised  in  the  5500/. 
purchase,  the  committee  considered  it  not  advisable  to  raise  the 
question  of  strict  right  with  persons  in  the  position  of  the  plain- 
tiffs, but  resolved,  in  order  to  procure  possession  of  the  other  land, 
to  pay  the  two  sums  at  once,  as  insisted  on  by  the  agents  of  the 
plaintiffs,  and  that  accordingly  at  that  meeting  of  the  finance 
committee,  it  was  among  other  things  ordered  as  follows: 
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"  That  checks  be  drawn  on  Messrs.  RufiFord  and  Wragge  for  land 
of  Lord  Ward,  north  of  Dudley,  6500?. ;  for  land  of  Lord  Ward, 
south  of  Dudley,  5625/."  The  answer  further  stated,  that  it  was 
the  intention  and  meaning  of  the  finance  committee  that  the 
checks  should  be  forthwith  paid  to  the  plaintiffs  or  their  agents, 
for  the  purchase  of  the  lands  contracted  to  be  purchased  with  the 
sums  of  56252.  and  5500Z. 

That  the  checks  were  delivered  to  Mr.  Rufford,  one  of  the 
makers  thereof,  in  order  that  the  same  might  be  issued,  applied, 
and  paid  in  payment  and  satisfaction  of  the  respective  purchase- 
moneys.  That  it  was  not  owing  to  any  delay  or  negligence  on  the 
part  of  Mr.  Robins  that  a  formal  agreement  as  to  the  5500Z. 
purchase  was  not  *  executed  and  exchanged  before  the  26th  *  759 
of  June,  1851,  but  that  such  delay  arose  solely  on  the  part 
of  Mr.  Maughan  and  the  other  agents  of  the  plaintiffs. 

That  at  a  meeting  of  the  finance  conmiittee  on  the  9th  of  May, 
1851,  the  subject  of  the  checks  for  6625/.  and  5500/.  was  dis- 
cussed, and  that  their  being  outstanding  was  again  much  objected 
to ;  and  that  in  consequence  the  following  resolution  was  come  to 
by  the  committee :  "  That  the  secretary  be  directed  to  produce,  at 
the  next  meeting  of  the  committee,  vouchers  for  the  payment  of 
the  11,125/.  for  Lord  Ward's  land." 

That  another  meeting  of  the  finance  committee  was  held  on  the 
14th  of  May,  1851,  and  that  at  such  meeting  the  contract  for  the 
purchase  of  the  lands  of  the  plaintiffs  so  as  aforesaid  purchased 
with  the  sum  of  5626/.,  and  also  the  letter  of  Mr.  Maughan's, 
acknowledging  the  receipt  of  the  check  for  5500/.,  were  laid  be- 
fore the  committee :  and  that  the  continuance  of  the  5500/.  check 
*  outstanding,  was  considered  unsatisfactory  by  the  committee ;  and 
that  it  was  resolved  that  Mr.  Ebenezer  Robins  should  be  directed 
to  complete  an  agreement  for  the  purchase  of  the  land  north  of 
Dudley,  or  to  report  immediately  any  difference  that  might  exist 
thereon. 

That  at  none  of  such  meetings  was  the  finance  committee  in- 
formed by  Mr.  Rufford,  or  by  any  other  person,  that  Mr.  Rufford 
or  any  other  person  had  requested  that  the  check  for  5500/. 
should  not  be  paid  or  presented  for  payment  imtil  such  formal 
contract  as  in  the  bill  in  that  behalf  mentioned  should  have  been 
entered  into,  or  until  the  terms  of  the  other  contract  in  the  bill 
particularly  mentioned,  and  therein  called  the  deviation  contract, 
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should  be  definitely  arranged.  That  no  authority  was  given  by 
the  directors  of  the  railway  company,  or  any  person  on 
*  760  their  behalf  to  Mr.  RuflFord,  or  to  any  *  other  person  what- 
ever, to  make  such  requests  as  last  aforesaid  on  the  part 
of  the  company.  That  the  finance  committee  was  not  informed  by 
Mr.  RuflFord,  or  by  any  other  person,  previously  to  the  26th  of 
June,  1851,  that  any  correspondence  whatever  relative  to  delaying 
the  payment  of  the  check  for  55002.,  had  passed  between  Mr. 
Benbow  and  Mr.  Rufiford ;  and  that  no  authority  was  ever  given 
by  the  company,  or  by  the  directors  thereof,  to  Mr.  Rufford'to 
write  the  letters  mentioned  in  the  bill,  or  to  tell  Mr.  Benbow  that 
the  check  for  5500/.  would  not  be  paid  until  after  the  deviation 
agreement  should  have  been  settled. 

Documentary  and  other  evidence  was  adduced.    The  purport  of 
it  is  sufficiently  stated  in  the  judgment. 

Mr,  It.  Palmer  and  Mr.  JtenshaWj  for  the  plaintiflTs.  —  Indepen- 
dently of  a  point  upon  the  stamp  laws,  which  is  decisive  in  the 
plaintifi**s  favour,  but  which  they  are  desirous  not  to  raise  without 
necessity,  there  is  sufficient  upon  the  case  to  entitle  them  to  a 
decree.  Mr.  Rufford  was  the  chairman  of  the  company :  it  was 
he  with  whom  the  general  agreement  between  the  company  and 
the  plaintiflTs  was  entered  into.  He  was  also  chairman  of  the 
finance  committee,  and  one  of  the  drawers  of  the  check.  As  he 
might  have  forborne  to  give  the  check,  he  must  have  had  authority 
to  direct  the  suspension  of  its  presentation  for  payment.  But 
even  if  he  had  not  such  authority,  it  appears  from  the  defendant's 
own  admissions  that  the  fact  of  the  presentation  of  the  check 
having  been  delayed  beyond  the  week  originally  agreed  upon,  was 
brought  repeatedly  under  the  attention  of  the  finance  committee ; 
and,  although  it  was  more  than  once  resolved  that  the  delay  was 
unsatisfactory,  they  never  repudiated  the  act  of  their  chairman  in 

soliciting  or  insisting  upon  such  delay.     On  the  contrary, 
*  761    the  *  expression  of  their  dissatisfaction  was  a  proof  that 

they  considered  the  money  as  still  remaining  at  the  risk 
of  the  company.  But  as  the  company  take  the  technical  objection, 
that  their  own  chairman  had  no  authority  even  to  regulate  the 
time  of  payment  of  a  check  of  which  he  was  one  of  the  drawers, 
it  cannot  be  a  fair  matter  of  complaint  that  the  plaintiflb  set 
one  technicality  against  another,  and  therefore  (if  necessary)  we 
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rely  on  the  invalidity  of  the  check,  as  not  bearing  upon  the  face 
of  it  the  name  of  any  place  at  which  it  was  drawn.  This  defect 
rendered  it  altogether  void  for  want  of  a  stamp.  9  Geo.  4,  c.  49, 
§  15 ;  Bopart  v.  Hicks,  (a)  Waters  v.  Brogden,  (6)  Band  v.  War- 
den, (^e)  JRuffy.  TPe6J,  (d)  Wilson  v.  Vysan^ie)  and  Oundy  v. 
Marriott,  (jg) 

Mr.  Boupell,  Mr.  Lloydy  and  Mr.  W.  BoviU,  for  the  defendants. 
— Upon  the  merits  the  case  of  the  defendants  is  clear.  Neither 
the  chairman  of  the  company  nor  the  finance  committee  had  any 
authority  from  the  company  to  postpone  the  payment  of  the 
check.  And  there  is  no  request  from  any  one  of  them  purport- 
ing to  be  made  on  behalf  of  the  company  for  that  purpose.  The 
verbal  communications  between  Mr.  Rufford  and  Mr.  Benbow  are 
all  that  can  be  relied  upon  as  amounting  to  a  request  at  all  to  that 
effect.  If  Mr.  Benbow  thought  fit,  as  between  himself  and  Mr. 
Bufford,  who  was  one  of  the  bankers  on  whom  the  check  was 
drawn,  to  rely  upon  Mr.  Rufford,  as  he  might  have  thought  it  safe 
to  do,  this  is  a  proceeding  with  which,  however  the  consequences 
of  it  may  be  lamented,  the  company  at  large  had  nothing  to  do, 
and  by  which  those  who  act  for  them  cannot  permit  them 
to  be  prejudiced.  With  regard  to  the  objection  *  as  to  the  *  762 
stamp,  even  supposing  that  it  would  have  been  valid  if  it 
had  been  taken  at  the  time,  and  could  with  propriety  have  been 
insisted  upon,  comes  too  late  now  after  all  parties  have  treated  the 
check  as  good.  The  validity  of  the  objection  is,  however,  far 
from  clear,  for  the  heading  of  the  check  denotes  sufficiently  the 
place  at  which  it  was  drawn. 

Mr.  B.  Palmer,  in  reply,  was  stopped  by  the  Court. 

The  Lord  Justice  Knight  Bruce.  —  This  is  a  suit  for  specific 
performance  instituted  by  land-owners  against  a  railway  company, 
who  are  alleged  to  have  contracted  to  buy  some  land  from  them 
for  a  sum  of  5500Z.,  and  a  small  additional  sum,  as  I  understand, 
by  way  of  compensation  to  the  occupying  tenants.  The  contract 
is  not  in  dispute.     There  is  but  one  question  in  controversy; 

(a)  8  Exch.  1.  id)  1  Esp.  129. 

(6)  1  Y.  &  J.  457.  (c)  4  Taunt.  288. 

(c)  1  CoU.  688.  (g)  1  B.  &  Ad.  696. 
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namely,  the  question  whether  the  main  purchase-money  (if  I  may 
use  the  expression),  the  sum  of  5t500/.,  has  or  has  not  been  paid. 
The  plaintiffs  say  that  it  has  not  been  paid,  but  is  wholly  due. 
The  defendants  say  that  it  has  been  paid,  or  (which  is  the  same 
thing)  fully  satisfied.  That  is  the  question  which  we  are  to 
decide. 

The  point  came  before  the  Master  of  the  Rolls  in  the  shape  of 
a  motion  for  an  injunction,  before  the  cause  was  ripe  for  hearing, 
and  the  Master  of  the  RoUs  then  directed  an  action  to  be  brought 
and  tried  at  the  last  Summer  Assizes,  for  the  purpose  of  having 
the  opinion  of  a  jury  and  a  Judge  at  Nisi  Prius  upon  the  question 
of  payment.  With  that  order  the  defendants  were  dissatisfied, 
contending,  as  I  understand  them,  that  the  question  was  not  a 
purely  legal  one,  and  that,  whether  there  was  legal  payment  or 
not,  there  was  equitable  satisfaction.    The  motion,  by  way  of 

appeal  from  that  order,  was  brought  on  before  us  in  July 
*  763    last,  and  then  it  *  was  arranged  that  the  cause  should  be 

brought  to  a  state  ready  for  hearing;  that  affidavits  should 
be  used  instead  of  depositions  upon  interrogatories  at  the  hearing, 
and  (whether  this  was  embodied  in  an  order  or  not)  that  either 
party  should  be  at  liberty  to  examine  any  examinable  persons 
orally,  in  anticipation  of  that  change  practically  of  the  law,  which 
had  not  then  taken  place,  but  which  was  to  take  place  before  the 
present  time,  and  has  now  taken  place.  Accordingly,  the  cause 
has  been  brought  before  us  upon  the  motion  and  upon  the  hearings 
with  such  evidence  as  the  parties  respectively  have  chosen  to 
produce,  and. with  this  circumstance,  perhaps  remarkable,  that 
either  party  having  the  power  of  examining  his  adversary  or  him- 
self (not  indeed  the  corporation  aggregate,  but  all  its  members 
and  their  clerk),  and  having  the  power  of  examining  also  any 
witnesses,  each  side  has  elected  deliberately  that  there  should  be 
no  such  examination,  and  must  therefore  be  taken  in  effect  to  have 
informed  us  that  there  is  no  reasonable  hope  of  obtaining  better 
evidence  applicable  to  the  subject  than  is  afforded  by  the  actual 
materials  before  us. 

*  In  this  state  of  things  we  are  first  to  see  whether  an  action  is 
necessary  to  decide  the  legal  question.  Without  at  all  dissenting 
from  what  the  Master  of  the  Rolls  did,  in  the  position  and  circum- 
stances in  which  the  case  stood  before  him,  the  present  position 
and  the  present  circumstances  are  such  as  to  enable  us,  I  repeat 
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without  differing  from  him,  to  say  as  I  say,  and  as  I  believe  my 
learned  brother  also  will  say,  that  upon  the  merely  legal  question 
there  is  no  occasion  for  an  action,  but  that  we  have  sufficient 
materials  before  us  to  decide,  and  ought  to  decide,  that  alone 
which  could  be  the  subject  of  an  action ;  and  the  conclusion  at 
which  I  have  arrived  upon  these  materials,  and  at  which  I 
have  reason  *to  believe  my  learned  brother  also  has  ar-  *764 
rived,  is  this,  that  payment  or  satisfaction  of  the  sum  in 
dispute  has  not  been  shown. 

The  sum  was  paid,  or  professed  to  be  paid,  by  a  check  without 
a  stamp,  as  checks  ordinarily  are,  and  without  any  statement  of 
the  place  where  it  was  drawn.  It  has,  indeed,  been  argued  by 
one  at  least  of  the  learned  counsel,  and  argued  with  great  proi- 
priety  (he  considering  that  the  point  was  arguable),  that  the 
first  line  of  the  check,  "  Oxford,  Worcester,  and  Wolverhampton 
Bailway,"  indicates  a  place.  Both  of  us,  I  believe,  are  clearly  of ' 
opinion  —  I  certainly  am  —  that  it  was  not  intended  to  indicate 
place,  but  that  it  was  intended  merely  to  designate  the  account 
upon  which,  or  with  reference  to  which,  the  check  was  drawn ;  a 
matter  the  more  necessary  or  material,  inasmuch  as  the  check  is 
not  drawn  by  the  corporation  in  whose  name  the  account  was 
kept,  but  is  drawn  by  Mr.  Thomas,  Mr.  Bufford,  and  Mr.  Jessel, 
describing  themselves  as  directors  (there  being  no  designation  or 
description  of  what  they  are  directors  of,  unless  by  referring  to 
the  first  line  of  the  chec^),  and  signed  also,  or  countersigned 
(whichever  ought  to  be  the  expression),  by  "  Noel  Thomas  Smith," 
who  calls  himself  "secretary,"  but  of  what  he  was  secretary 
would  not  appear  without  that  first  line  to  which  I  have  already 
alluded.  It  is  clear,  therefore,  that  that  line  would  have  been 
wanted  independently  of  the  date,  and  was  never  meant  to  show 
at  what  place  the  check  was  drawn.  The  check  was  clearly  on 
authority — if  it  could  be  necessary  to  refer  to  authority  on  such 
a  point,  where  the  Act  is  so  plain  —  merely  void.  It  was  an 
absolute  nuUiiy,  as  Judge  after  Judge  has  declared  such  a  check  to 
be.  It  was  a  piece  of  waste  paper  given  and  received  with- 
out the  least  intention,  *  as  I  believe,  of  doing  wrong  on  *  765 
either  side,  but  under  reciprocal  mistake  and  equal  inatten- 
tion or  equal  ignorance.  On  one  side,  it  was  intended  to  deliver 
a  good  check  ;  on  the  other  side,  it  was  intended  to  receive  a  good 
check,  whereas  that  which  was  delivered  equally  disappointed  the 
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intention  and  the  desire  of  both;  and  there  was  no  pajrment 
legally  or  equitably. 

It  has  been  said,  however,  that,  by  subsequent  conduct,  the  ven- 
dors, either  at  law  or  in  equity,  have  become  precluded  from  saying 
that  the  purchase-money  remains  unpaid.  Why?  It  cannot  be 
said  that  they  were  bound  to  present  a  check  which  the  bankera 
would  not  have  been  justified  in  pajdng.  That  would  be  to  con- 
tradict all  the  cases. 

It  is  argued,  and  I  will  assume,  without  deciding,  that  they 
might  have  so  acted  with  reference  to  it  as  to  bind  themselves. 
Although  this  is  a  question  of  law,  I  must  also  assume,  for  the 
purpose  of  this  argument,  that  they  can  be  fixed  with  a  knowledge 
of  their  rights  in  the  actual  state  of  things ;  for  a  man  cannot  be 
said  to  intend  to  waive  a  right  of  which  he  is  unconscious.  The 
parties,  it  is  said,  went  on  dealing  upon  the  notion  that  this  was 
'  a  good  check.  But  how  would  that  stand,  even  if  this  had  been 
originally  a  valid  check  ?  It  was  delivered  under  an  agreement 
admitted  to  be  valid,  that  it  should  not  be  presented  for  a  week. 
At  the  end  of  tlie  week,  conversations  or  correspondence  took 
place  upon  the  subject,  and  the  result  of  those  communications 
was,  that  a  wish  on  the  part  of  those  who  professed  to  act  for  the 
company  was  expressed  that  the  check  should  still  be  retained,  and 
this  was  acceded  to  on  the  part  of  the  holders  of  the  check.  Now 
the  gentleman  principally  conducting  these  communications 
*  766  Von  the  part  of  the  company  was  the  chairman  and  a  mem- 
ber of  the  finance  committee.  It  is  said,  however  (and  per- 
haps accurately),  that  he  had  not  power  to  act  alone  as  agent  for 
the  company  so  as  to  bind  the  company  in  that  respect.  But  it 
must  be  recollected  that  he  was  one  of  the  three  individuals  who 
had  signed  the  check,  and  that  he  was,  moreover,  the  banker,  or 
one  of  the  two  bankers,  and  the  principal  banker,  upon  whose 
bank  the  check  was  drawn.  It  is  impossible  to  say  that  under 
such  circumstances  any  degree  of  laches,  intentional  or  uninten- 
tional, can  be  attributed  to  the  holders  of  the  check  sufficient  to 
afiect  their  rights. 

The  matter,  however,  does  not  rest  there.  The  week  expired 
on  the  3d,  4th,  or  5th  of  May.  More  than  a  month  afterwards,  in 
the  middle  of  June,  we  find  the  other  members  of  the  finance  com- 
mittee aware,  as  they  themselves  state,  of  the  fact  that  the  check 
was  then  outstanding,  and  treating  it  as  a  liability,  and  complain- 
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ing,  not  that  the  check  was  unpaid,  but  complaining  that  the 
business,  the  purchase  to  which  the  check  related,  was  in  such  a 
state  as  that  it  did  remain  unpaid. 

It  seems  to  me  that  in  every  possible  view  of  law  and  "'of  equity, 
and  in  another  view,  with  which  we  have  not  much  to  do  here,  but 
which  has  been  more  than  once  alluded  to  in  the  argument,  the 
plaintiffs  are  right  in  saying  that  payment  or  satisfaction  of  the 
5500/.  cannot  be  successfully  alleged*  against  them.  I  am  there- 
fore convinced  tha*}  the  state  of  the  evidence  requires  the  Court 
now  to  adjudicate  that  there  should  be  specific  performance  upon 
the  principle  of  the  entire  purchase-money  being  due. 

♦  The  Justice  Lord  Cranworth.  —  I  have  come  entirely  *  767 
to  the  same  conclusion.  I  will  assume,  in  the  view  that  I 
take  of  it,  that  there  was  no  objection  as  to  the  stamp,  and  that 
this  was  a  perfectly  valid  check:  that  there  had  been  a  proper 
place  stated,  and  that  it  was  not  within  the  provisions  of  the  Stamp 
Acts  at  all,  but  a  proper  check  to  all  intents  and  purposes.  In 
this  view  I  have  come  to  the  conclusion  that  the  persons  who  drew 
that  check,  by  their  lawfully  authorized  agent,  directed  the  holder 
of  it,  or  at  all  events  authorized  the  holder  of  it,  not  to  present  it 
until  a  given  event  should  take  place,  which  did  not  take  place  at 
all  before  the  insolvency  of  the  bank.  Now,  that  that  is  so,  is 
abundantly  clear,  and  would  not  be  disputed,  provided  it  be  con- 
sidered as  established  that  Mr.  Rufford  was,  in  the  dealings  with 
respect  to  the  check,  the  lawfully  authorized  agent  of  the  company. 
And  the  real  question  therefore  is,  whether,  upon  the  evidence,  he 
was  such  lawfully  authorized  agent. 

Mr.  Rufford  was  the  chairman  of  the  company.  I  do  not  mean 
to  say  that,  in  my  opinion,  the  chairman  of  a  company  would  have 
necessarily,  by  virtue  of  his  oflSce,  the  power  of  binding  the  com- 
pany in  a  transaction  of  this  sort ;  but  he  was  not  only  the  chair- 
man of  the  company,  he  was  an  active  member,  probably  much  the 
most  active  member,  of  what  is  called  the  finance  committee,  that 
is,  that  body  of  the  company  who  had  the  management  of  their 
finances.  The  check  in  question  was  to  be  the  payment  for  a 
piece  of  land  that  was  to  be  purchased .  from  Lord  Ward.  The 
company  wanted  to  get  from  Lord  Ward  another  piece  of  land 
which  they  had  contracted  to  purchase  from  him,  and  Lord  Ward 
and  Lord  Ward's  trustees  said:  '^You  shall  not  have  the  one 
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without  paying  for  the  other;  you  shall  pay  for  both  at 

*  768    once."     The  company  did  not  like  *  this,  but  the  finance 

committee,  in  order  to  get  the  land,  authorized  the  drawing, 
either  by  themselves  or  by  persons  who  drew  for  them,  and  who 
the  next  day  did  actually  draw,  two  checks,  the  one  for  the  land 
they  wanted  to  have,  the  other  for  the  land  they  did  not  thea 
want  to  have^  but  without  paying  for  which  Lord  Ward  would  not 
let  them  have  the  other.  Halving  drawn  the  checks,  they  intrusted 
them  to  Mr.  Rufford,  that  he  might  do  the  best  he  could  with 
them,  with  Lord  Ward  and  his  agents  in  the  country.  He  sent 
Mr.  Davies  to  ascertain  whether  Lord  Ward's  trustees  would  not 
let  the  company  have  the  one  piece  of  land  without  paying  for  the 
other.  Mr.  Davies  discussed  the  matter  with  Lord  Ward's  trus- 
tees, who  refused.  Thereupon  Mr.  Davies  went  to  Mr.  Rufford, 
a  conversation  took  place  between  them,  and  Mr.  Rufford  told  him 
to  do  the  best  he  could.  Mr.  Davies  went,  and  Lord  Ward's  trus- 
tees refusing  to  let  the  company  have  the  one  piece  of  land  with- 
out the  other,  he  said  that  they  should  have  both  the  checks.  Just 
as  that  was  going  on,  and  whilst  the  transaction  was  still  pending, 
Mr.  Rufford  himself  comes  on  the  scene, — a  discussion  goes  on, 
and  although  Mr.  Davies  had  been  the  person  who  had  entered 
into  the  negotiation,  Mr.  Rufford  was  evidently  the  mainspring 
who  was  moving  it,  and  he  enters  into  negotiations  on  the  subject 
The  letter  of  April  26th  was  written,  as  I  interpret  it,  at  the  in- 
stance of  Mr.  Rufford.  There  is  some  little  obscurity  about  it,  but 
I  think  that  it  must  be  taken  to  have  been  written  at  the  instance 
of  Mr.  Rufford.  It  is  not  directed  distinctly  to  Mr.  Rufford,  but 
to  Mr.  Davies,  the  agent.  By  it  Mr.  Maughan,  the  agent  of  Lord 
Ward's  trustees,  agrees  that  the  check  shall  be  held,  and  not  pre- 
sented for  a  week,  in  order  to  enable  him  in  the  mean  time  to 
obtain  the  completion  of  the  agreement.    The  week  elapses,  and 

no  agreement  is  entered  into.    At  the  end  of  the  week, 

*  769    *  therefore,  the  agent  in  the  country  of  Lord  Ward,  remits 

to  the  agent  of  Lord  Ward  and  of  the  trustees  (Mr.  Ben- 
bow)  in  London,  the  check  in  question.  Negotiations  are  inmie- 
diately  opened  again  between  Mr.  Rufford  and  Mr.  Benbow,  and 
the  substance  of  what  Mr.  Rufford  then  says  to  Mr.  Benbow,  is 
this :  '^  It  will  be  a  breach  of  good  faith  if  you  present  that  check 
yet;  the  matters  have  not  yet  been  completed;  there  remain  a 
great  many  more  things  to  be  done ;  and  I  tell  you  that  I  assume 
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you  will  retain  that  check,  —  we  trust  it  with  you,  —  we  assume 
you  will  do  so,  —  it  will  be  a  dishonourable  act  if  you  do  not  do 
SO ;  the  week  has  passed,  and  we  have  not  yet  been  able  to  complete 
the  matter — you  must  hold  it  until  it  is  completed."  That  is  the 
substance  of  what  passes. 

Was  Mr.  Rufford  in  that  acting  ultra  vires  f  For  the  purpose  of 
the  argument,  I  will  assume  that  he  was ;  but  he  was  taking  on 
himself  to  act  as  agent  for  the  finance  committee,  and  even  if  he 
was  acting  tUtra  vires  aa  the  agent,  doing  something  he  was  not 
competent  to  do,  it  was  competent  to  -  the  committee  to  ratify  it 
afterwards.  And  we  have  the  most  distinct  evidence  that  in  the 
course  of  about  a  fortnight  afterwards,  upon  two  meetings  of  the 
committee,  Mr.  Rufford  had  communicated  to  them  that  he  had 
authorized  an  extension  of  .time,  or  rather  had  insisted  on  an  ex- 
tension of  the  time.  We  have  that  most  distinctly  established  by 
the  fact,  that  tliese  gentlemen  all  of  them  make  an  affidavit,  in 
which  they  state  that  the  matter  was  discussed,  and  that  the  out- 
standing position  of  that  check  for  55002.  appeared  to  them  to  be 
very  unsatisfactory*  What  is  the  meaning  of  being  unsatisfactory  ? 
The  drawer  of  a  check  may  feel  it  very  imsatisfactory  that  a 
check  he  has  drawn  shall  be  outstanding,  if  it  is  outstanding 
under  circumstances  that  make  him  continue  the  liable  person. 
It  cannot  be  unsatisfactory  if  the  check  is  altogether  at 
*  the  risk  of  the  party  to  whom  the  check  has  been  given.  *  770 
What  could  there  be  unsatisfactory  in  that  ?  If  the  check 
were  a  check  that  had  been  delivered  over  under  such  circum- 

» 

stances  to  Lord  Ward's  trustees,  that  it  was  their  duty  to  present 
it,  and  they  did  not  present  it,  how  could  that  be  unsatisfactory  to 
the  company  ?  If  the  bank  remained  solvent,  the  only  consequence 
would  be,  that  by  the  non-presentation  of  the  check,  the  company 
would  remain  to  a  larger  amount  in  cash  at  the  bank  than  if  it 
were  presented.  K  the  bank  became  insolvent,  then  it  would  be 
the  loss  of  Lord  Ward's  trustees,  and  not  theirs ;  therefore  it  was 
a  matter  of  perfect  indifference  to  them.  Not  so  if  Mr.  Rufford 
had  communicated  the  truth  to  them,  that  the  check  was  out- 
standing upon  an  engagement  which  he  had  entered  into  as  their 
agent,  that  it  should  not  be  presented  until  something  had  been 
completed ;  then  the  resolution  is  intelligible.  It  appears  to  me  to 
be  abundantly  clear,  whether  Mr.  Rufford  had  authority  ab  ante  or 
not,  he  must  have  communicated  to  his  colleagues  on  the  finance 
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committee  the  fact  that  he  had  directed  Lord  Ward's  trustees  not 
to  present  that  check,  and  that  thej,  by  not  interfering  to  find 
fault  with  that,  ratified  and  adopted  the  act  which  he  had  so  done. 
Independently,  therefore,  of  the  circumstance  adverted  to  by  my 
learned  brother,  which  had  also  great  weight  with  me,  namely, 
that  Mr.  Rufibrd  himself  was  one  of  the  drawers  of  the  check, 
and  therefore  might  have,  independently  of  his  character  of  chair- 
man of  the  company  and  member  of  the  finance  committee,  author- 
ity to  say,  ^^  Do  not  present  it,"  it  appears  to  me  clear  that  the 
company,  represented  in  the  finance  committee  by  Mr.  Rufford, 
directed  Lord  Ward  and  his  trustees  to  deal  with  that  check  pre- 
cisely in  the  way  in  which  they  did  deal  with  it,  by  holding  and 

not  presenting  it. 
*  771  *  That  being  so,  even  if  it  were  a  check  as  to  which  there 
was  no  objection  whatever  in  respect  of  stamp,  it  appears  to 
me  that  there  is  no  laches  on  the  part  of  the  holder  of  the  eheck 
in  not  presenting  it.  It  never  has  been  paid,  and  consequently 
there  has  been  no  satisfaction. 


BLAKENEY  v.  DUFAUR.i 
1S52.    November  11.    Before  the  Lords  Justicbs. 

Where  a  plaintiff,  not  being  in  public  service,  goes  abroad  pending  a  suit  and 
remains  there  under  such  circumstances  as  to  render  it  probable  he  will  not 
be  forthcoming  when  the  defendant  may  be  entitled  to  call  upon  him  to  pay 
costs,  the  Court  will  direct  him  to  give  security  for  costs.' 

This  was  an  appeal  from  the  decision  of  the  Master  of  the  Rolls, 
directing  the  plaintiff  to  give  security  for  the  costs  of  the  suit,  and 
that  in  the  mean  time  all  proceedings  in  the  suit  should  be  stayed. 

The  bill  was  filed  in  March,  1850,  the  plaintiff  then  being  resi- 
dent at  19,  Queen's  Road,  Regent's  Park,  London.    Some  time 

>  S.  C,  16  Beav.  292;  17  Jur.  98. 

>  See  1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  29,  30,  81 ;  Stewart  v.  Stewart,  20 
Beav.  822;  Foss  v.  Wagner,  2  Dowl.  P.  C.  499;  O'Conner  v.  Sierra  Nevada 
Co.,  24  Beav.  485;  Newman  v.  Landrine,  1  McCarter  (N.  J.),  291;  Smith  p. 
Ca8tle8,n  Gray,  108. 
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afterwards  he  went  to  lodge  in  Jermyn  Street,  St.  James's,  and 
subsequently  he  resided  at  Ghiswick.  In  the  mean  time  he  pre- 
sented a  petition  under  the  Bankrupt  Law  Consolidation  Act, 
1849,  for  an  arrangement  with  his  creditors.  He  was  afterwards 
adjudicated  a  bankrupt,  but  the  adjudication  was  annulled  upon 
appeal,  for  want  of  trading  (see  ante,  p.  246,  Ux  parte  Dufaur). 
In  May,  1852,  he  left  England  for  Jersey,  where  he  arrived  on  the 
8d  of  June,  and  had  resided  there  ever  since.  In  opposition  to 
the  motion  the  plaintiff's  solicitor  deposed  that  the  plaintiff  had 
gone  to  Jersey  on  a  visit  to  his  sister,  and  that  the  deponent  be- 
lieved it  not  to  be  his  intention  to  reside  there  permanently,  for 
that  the  deponent  had  seen  a  letter  written  by  the  plaintiff,  in 
which  he  expressed  his  intention  of  shortly  returning  to  London. 

*  Mr.  Eldertouy  in  support  of  the  appeal.  —  In  Hohy  v.  *  772 
JBitchcocky  (a)  it  was  held,  that  the  mere  fact  of  a  plaintiff 
going  abroad  is  not  sufficient  foundation  for  such  an  order  as  has  been 
made.  In  an  unreported  case  of  Kennedy  v.  Alleyne,  decided  in 
1849,  it  was  held,  that  an  intention  to  reside  abroad  permanently 
must  be  proved. 

Mr.  Smythe^  for  the  respondent. 

[The  Lord  Justice  Benight  Bruce.  —  The  plaintiff  arrived  in 
Jersey  early  in  June,  and  has  been  there  ever  since.  It  is  now 
November ;  and  although  the  notice  of  motion  was  given  for  July 
last,  it  is  not  unjust  to  look  at  subsequent  events  for  the  purpose 
of  assisting  ourselves  in  arriving  at  a  just  conclusion  as  to  the 
intention  of  an  act  that  took  place  before.] 

The  evidence  shows  the  plaintiff  to  be  embarrassed  in  his  circum- 
stances, —  to  have  been  keeping  out  of  the  way  and  evading  inqui- 
ries, and  finally  to  have  gone  abroad,  and  remained  there  between 
four  and  five  months.  He  must  be  taken  to  intend  permanently  to 
reside  there,  so  far  as  regards  .the  rule  requiring  security  for  costs. 
Weeki  V.  CoUy  (6). 

Mr.  Mderton  replied.  * 

(a)  6  Yes.  699.  (6)  14  Yes.  518. 
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The  Lord  Justice  Lord  Granworth.  —  It  is  a  proposition  upon 
which  there  is  no  doubt,  that  a  man  cannot  institute  a  suit,  if  resi- 
dent abroad,  without  giving  security  for  costs ;  and  the  same  rule 
holds  where  a  plaintiff  goes  abroad  with  the  intention  of  perma- 
nently residing  there.  .  Whenever  security  is  asked  for,  the 

*  773   question  arises,^ whether  the  party  is  resident  abroad  or  •  not, 

within  the  meaning  of  the  rule,  and  the  answer  to  that  ques- 
tion depends  in  each  case  upon  the  interpretation  to  be  put  upon 
the  phrase  "  resident"  or  "  permanently  resident"  abroad.  If  it 
is  supposed  that  any  case  lays  down  this  proposition,  that  a  person 
is  not  to  give  security  for  costs,  imless  it  is  shown  that  he  intends 
to  end  his  days  abroad,  I  should  entirely  dissent  from  such  a  deci- 
sion. That  is  not  the  meaning  of  the  rule.  If  a  plaintiff  goes  to 
reside  abroad,  under  circumstances  rendering  it  likely  that  he  will 
remain  abroad  for  such  a  length  of  time  that  there  is  no  reasonable 
probability  of  his  being  forthcoming  when  the  defendant  may  be 
entitled  to  call  upon  him  to  pay  costs  in  the  suit,  that  is  sufficient. 
A  case  of  this  sort  is  not  to  be  dealt  with  by  laying  down  a  general 
rule ;  it  is  impossible  to  define  satisfactorily  what  extent  of  stay 
abroad  is  necessary  in  every  case  to  render  the  rule  applicable.  In 
the  report  of  the  case  before  Lord  Loughborough,  in  Hoby  v.  Hitch- 
cock, (a)  a  gentleman  having  property  in  the  West  Indies  had  gone 
there,  and  the  Lord  Chancellor,  inferring,  I  presume,  that  he  had 
gone  merely  with  the  temporary  object  of  seeing  to  his  affairs,  and 
intended  shortly  to  return,  refused  to  order  security  to  be  given. 
When  I  was  a  Judge  at  common  law  the  Courts  constantly  refused 
to  require  security  to  be  given  where  the  absence  abroad  of  the 
party  appeared  to  be  for  a  purpose  only  temporary.  It  is  obvious 
that,  considering  the  modern  facilities  for  travelling,  such  orders, 
if  made  in  those  cases,  would  be  a  gross  oppression.  The  party 
must  intend  to  remain  abroad  permanently,  or  for  so  long  a  time 
as  to  render  it  improbable  that  he  can  return  within  the  time  when 
he  is  likely  to  be  called  upon  for  costs  in  the  suit.    If,  for  instance, 

it  were  shown  that  he  had  gone  abroad  for  some  object  wliich 

*  774   would  keep  him  *  there  for  ten  years,  he  would  probably  be 

heldto  be  obnoxious  to  the  rule. 
The  question  in  the  case  now  before  us  is,  whether  tlie  plaintiff 
has  gone  to  Jersey  under  circifinstances  bringing  him  within  the 

(a)  6  Yea.  699. 
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rule.  I  think  he  must  be  held  to  have  done  so.  He  was  evidently 
in  embarrassment,  and  it  would  be  idle  to  shut  one's  eyes  to  the 
fact  that  he  had  been  going  from  one  place  to  another,  and  was 
not  forthcoming  when  sought  for.  He  went  to  Jersey  in  May,  and 
arrived  there  perhaps  on  the  8d  of  June.  An  application  was 
then  proposed  to  be  made  by  the  defendant  for  security  for  costs. 
On  the  16th  of  July,  notice  of  motion  for  this  purpose  was  given 
for  the  29th  July.  In  support  of  that  motion  a  statement  is  made 
in  the  defendant's  affidavit,  to  the  effect  that  he  believed  the 
plaintiff  was  resident  in  Jersey.  What  answer  was  given  to  this 
by  the  plaintiff  ?  None ;  although  there  was  ample  time  to  com- 
municate that  statement  to  the  plaintiff  at  Jersey.  Nothing  could 
have  been  easier  than  for  him  to  make  an  affidavit  sajring  that  he 
did  not  intend  to  reside  in  Jersey.  That  step,  however,  was  not 
taken,  but  the  solicitor  in  London  of  the  plaintiff  merely  stated, 
in  his  affidavit  filed  in  opposition  to  the  motion,  that  he  believed  it 
not  to  be  the  intention  of  the  plaintiff  permanently  to  reside  at 
Jersey,  because  he  had  seen  a  letter  written  by  him  (which,  how- 
ever, was  not  produced),  in  which  he  says  he  intends  to  return  to 
England.  That  is  not  a  satisfactory  way  of  clearing  up  the  diffi* 
culty  which  it  would  have  been  so  easy  to  clear  up  by  means  of  a 
direct  communication  with  the  plaintiff  at  Jersey.  I  am  far  from 
suggesting  that  the  Master  of  the  Rolls  was  wrong  in  making  the 
order  upon  the  evidence  as  the  case  stood  on  the  29th  July,  but 
what  my  learned  brother  has  suggested  to  me  is  unanswerable,  that 
whether  there  was  evidence  enough  then  to  warrant  the 
order  or  not,  we  *  must  deal  with  the  facts  of  the  case  as  *  775 
we  find  them  now.  And  who  can  now  doubt  that  the  plain- 
tiff went  to  reside  in  Jersey  ? 

The  Lord  Justice  Enioht  Bruce.  —  It  is  not  suggested  that  this 
gentleman  is  or  was  in  any  public  service,  civil  or  military.  He 
left  London  for  Jersey  in  May  last.  He  arrived  there  early  in 
June ;  we  are  now  in  November,  and  there  is  no  evidence  that  he 
has  at  any  time  since  been  in  any  other  place.  I  am  of  opinion 
that,  within  the  meaning  of  the  rule,  there  has  been  a  permanent 
change  of  residence  to  a  place  out  of  the  jurisdiction.  The  appeal 
must  be  dismissed  with  costs. 
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BLANN  t;.  BELL. 
1852.    November  12,  13.    Before  the  Lords  Justices. 

1.  A  testator  gave  the  residue  of  his  freehold,  copyhold,  and  leasehold  estates 

and  all  other  his  estate  and  effects,  upon  trust  to  pay  the  dividends  and 
interest,  rents,  profits,  and  annual  produce  to  £.  B.  for  life,  with  remain- 
ders over.  This  residue  consisted  of  leasehold  property,  canal  and  in- 
surance shares,  and  Dutch  bonds,  ffdd^  that  the  tenant  for  life  was 
entitled  to  enjoy  the  leaseholds  in  specie,  but  not  the  shares  or  Dutch 
bonds.' 

2.  Under  a  bequest  of  residue,  upon  trust  to  pay  the  dividends  of  1500^  stock 

to  A.  for  life,  and  after  her  death  to  divide  the  dividends  equally  between 
B.  and  C.  and  the  survivor  of  them:  Held  {dubiianU  Lord  Justice 
Knight  Brucs),  that  the  survivor  onlj  took  an  interest  for  life. 

3.  Where,  afler  fully  hearing  a  case  before  the  Lords  Justices,  they  differ  and 

pronounce  judgment,  the  decision  below  is  affirmed.  A  rehearing  before 
the  full  Court  will  not  in  general  be  directed. 

This  was  an  appeal  from  a  decree  of  the  late  Yice-Ghancellor 
Parker  (reported  in  5  De  Gez  and  Smale,  658).  The  following 
statement  will  be  found  sufficient  for  the  purposes  of  this  report. 

Thomas  Blann,  the  testator,  by  his  will,  afler  giving  his  residu- 
ary estate  to  trustees,  directed  them  to  stand  possessed 
♦  776  *  thereof,  upon  trust  to  pay  the  dividends  of  1500f.  3Z.  per 
cent  reduced  bank  annuities  to  a  legatee  for  her  life,  and 
then  the  will  proceeded  as  follows:  '*And  at  her  decease  I 
direct  the  dividends  arising  from  the  said  sum  of  1500/.  3/.  per 
cent  reduced  bank  annuities  to  be  equally  divided  between  my 
said  wife,  Edith  Blann,  and  my  niece  Frances  Rayner,  and  the 
survivor  of  tliem."  Then  followed  trusts  for  payment  of  the 
dividends  of  2000/.  82.  per  cent  reduced  bank  annuities  to  Robert 

*  If  chattels  or  personal  property  of  any  description  be  not  given  specificallyt 
but  generally  as  goods  and  chattels,  or  as  a  residue  of  personal  estate,  to  a 
legatee  for  life,  with  remainder  over  upon  his  death,  they  must  be  converted 
into  money,  the  interest  only  enjoyed  by  the  tenant  for  life,  and  the  principal 
reserved  for  the  remainder-man.  Such  is  the  rule  unless  there  be  in  the  will  an 
indication  of  a 'contrary  intention.  Ackerman  o.  Vreeland,  1  McCarter  (N.  J.), 
23,  27,  28 ;  Covenhaven  v,  Shuler,  2  Paige,  122 ;  Clark  v.  Chirk,  8  Paige,  162 ; 
Cairns  v.  Chaubert,  9  Paige,  163 ;  Morgan  v.  Morgan,  14  Beav.  72 ;  Crowe  p. 
Crisford,  17  Beav.  507 ;  Jebb  o.  Tugwell,  20  Beav.  84 ;  Hood  v.  Clapham,  19 
Beav.  90;  Marshall  v.  Bremner,  2  Sm.  &  Giff.  237;  2  Kent  (11th  ed.),  8d3; 
Patterson  v.  Devlin,  1  M'Mullan  (S.  C),  459. 
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Green  for  his  life,  for  payment  of  the  dividends  of  lOOOZ.  like 
annuities  to  a  Mrs.  Ash  for  life,  and  of  the  dividends  of  2000^. 
like  annuities  to  a  Mr.  Cole  for  his  life,  with  limitations  over  as 
to  the  dividends  of  each  of  these  sums,  in  ti*ust  to  be  equally 
divided  between  Edith  Blann  and  Prances  Rayner  and  the  survivor 
of  them.    The  will  then  proceeded  as  follows :    ^'  And  as  to  all 
the  rest,  residue,  and  remainder  of  my  freehold,  copyhold,  and 
leasehold  estates,  and  all  other  my  estate  and  effects  (subject  to 
such  power  of  appointment  as  is  hereby  vested  in  my  said  wife), 
upon  trust  to  pay  the  dividends,  interest,  rents,  profits,  and  annual 
produce  thereof  to  my  said  wife,  Edith  Blann,  or  otherwise  permit 
and  suffer  to  receive,  and  take,  and  enjoy  the  same  for  and  during 
the  term  of  her  natural  life."     After  the  decease  of  his  wife  the 
testator  gave  the  sum  of  10,000/.   sterling,  "  part  of  the  said 
residue,"  to  such  person  or  persons  and  in  such  manner  as  his 
wife  should  by  will  appoint ;  and  from  and  after  the  decease  of  his 
said  wife  the  testator  directed  his  trustees,  as  to  such  residue  of 
his  said  estate  and  effects,  subject  to  such  power  of  appointment 
as  aforesaid,  to  pay  the  interest,  dividends,  and  annual  produce 
thereof  to  his  niece  Frances  Rayner  for  life  for  her  separate  use, 
and  from  and  after  the  decease  of  the  survivor  of  them,  the  said 
Edith  Blann  and  Frances  Rayner,  then  to  divide  such  residue 
of  his  estate  and  effects  unto  and  among  the  child  *  and  *  777 
children  of  his  said  niece  Frances  Rayner  share  and  share 
alike ;  and  in  case  she  should  die  without  issue  lawfully  begotten 
who  should  live  to  attain  the  age  of  twenty-one  years,  then  the 
trusts  were  declared  to  be  from  and  after  the  decease  of  the  sur- 
vivor of  them,  the  said  Edith  Blann  and  Frances  Rayner,  to  pay  to 
and  divide  among  any  child  or  children  of  Edith  Blann  by  any 
ftiture  husband  4000Z.  as  and  when  they  should  respectively  attain 
the  age  of  twenty-one. 

Other  pecuniary  legacies  were  given  in  the  event  of  there  being 
no  children  of  the  legatees  for  life  who  should  live  to  attain  vested 
interests ;  and  then  the  will  proceeded  thus :  "  And  as  to  the 
residue  and  remainder  of  my  estate,  in  the  event  of  my  said  niece 
Prances  Rayner  dying  without  issue  lawfully  begotten,  who  shall 
live  to  attain  the  age  of  twenty-one  years,  then  from  and  after  the 
decease  of  the  survivor  of  them,  the  said  Edith  Blann  and  Frances 
Rayner,  I  direct  my  said  trustees  to  divide  such  residue  into  two 
equal  moieties  or  half  parts,  and  to  hold  the  same  in  trust  for  the 
VOL.  n.  89  •    [609  2 
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following  charities,  and  to  be  disposed  of  as  follows/'  The  testa- 
tor then  bequeathed  one-half  of  "  such  residue  "  to  the  Hertford 
Infirmary,  and  the  other  half  to  the  Bath  Infirmary. 

By  the  Master's  report  it  appeared  that  the  residuary  personal 
estate  consisted  of  three  shares  in  the  Brecon  and  Abergavenny 
Canal,  sixty  shares  in  the  Avon  and  Kennett  Canal,  193  bonds  in 
the  Dutch  21.  10«.  stock,  twenty  shares  in  the  Eagle  Assurance 
Company,  a  leasehold  messuage,  and  a  leasehold  stream  of  water, 
and  that  the  residuary  real  estate  consisted  of  a  corn-mill  and 
other  hereditaments. 

By  the  decree  under  appeal  it  was  declared  that  the  widow 
was  entitled  to  a  life  interest  only  in  the  dividends 
♦  778  *  of  the  ISOOi.  reduced  annuities,  that  she  was  entitled  to 
the  specific  enjoyment  of  the  leaseholds,  but  not  to  that  of 
the  insurance  and  canal  shares  and  Dutch  bonds,  which  (although 
not  wearing-funds)  were  directed  to  be  converted,  and  the  produce 
invested  in  3Z.  per  cents. 

From  this  decision  the  widow  appealed. 

Mr.  Malins  and  Mr.  CollinSy  in  support  of  the  appeal,  referred, 
upon  the  first  point,  to  Humphrey  v.  Humphrey^  (a)  and  upon  the 
second  to  Alcock  v.  Sloper^  (i)  Collins  v.  Collina,  (<?)  Pickering  v. 
Pickering,  (rf)  Daniel  v.  Wdrreny  (e)  Sutherland  v.  Cooke,  (g) 
Oakes  v.  Strachey,  (h)  Sunt  v.  Scott,  (i)  Burton  v.  Mount,  (k) 
and  contended  that  these  cases  ought  to  be  followed  rather  than 
Bethune  v.  Kennedy,  (J)  Vaughan  v.  Buck,  (m)  and  MilU  v. 
Mills,  (n)  if  the  two  classes  of  cases  could  not  be  reconciled. 

Mr.  Walker,  Mr.  Russell,  Mr.  Bacon^  Mr.  Willcock,  Mr.  Younge, 
Mr.  Elderton,  Mr.  Little,  Mr.  E.  F.  Smith,  and  Mr.  Oiffard,  for 
the  respondents,  were  stopped  by  the  Court,  as  to  the  question  of 
conversion. 

The  Lord  Justice  Knight  Bruce.  —  Upon  the  question  of  con- 
version we  have  upon  this  will  no  difficulty.     Whether  the  cases 

(a)  1  Sim.  N.  S.  536.  (A)  IS  Sim.  414. 

(&)  2  M.  &  K.  699.  (i)  1  De  6.  &  S.  219. 

(c)  lb.  703.  (At)  2  De  G.  &  S.  883. 

(d)  4  M.  &  C.  289.  (0  1  M.  &  C.  114. 
(«)  2  Y.  &  C.  C.  C.  290.  (m)  1  Phil.  75. 

Ig)  1  Coll.  498.  (n)  7  Sim.  501. 
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of  Burton  v.  Mount,  (a)  Daniel  v.  Warren,  (b)  and  Suther- 
land V.  *  Cooke,  (<?)  were  or  were  not  correctly  decided,  this  *  779 
will,  I  think,  certainly  exhibits  no  intention  to  retain  the 
property  in  specie.  It  would  be  dangerous  to  break  down  the 
general  rule  laid  down  in  the  case  of  Rowe  v.  Lord  Dartmovth(d) 
upon  slight  grounds.  It  would  introduce  uncertainty  and  difficulty 
in  the  administration  of  estates.  Perhaps  some  of  the  cases  have 
broken  into  the  rule  of  Howe  v.  Lord  Dartmouth  .upon  grounds  too 
slight ;  but  upon  this  it  is  unnecessary  to  give  an  opinion.  Cer- 
tainly it  lies  upon  those  who  assert  that  any  portion  of  the  property 
is  not  to  be  converted  to  show  that.  I  am  of  opinion  that  it  has 
not  been  shown  here,  except  as  to  the  leaseholds,  and  has  been 
shown  as  to  them  in  such  a  manner  as  not  to  lead  to  the  inference 
that  the  same  rule  is  therefore  to  apply  to  the  other  part  of  the 
personal  estate.  As  to  this  question,  I  concur  in  the  view  taken 
by  the  Vice-Chancellor. 

The  Lord  Justice  Lord  Cranworth.  —  I  am  of  the  same 
opinion.  Primd  facte  where  the  gift  of  residue  is  to  a  person  for 
life,  and  then  to  others  in  succession,  the  rule  laid  down  in  Howe 
V.  Lord  Dartmouth  is  to  be  applied.  Tliere  may  be  circumstances 
in  a  case  which  take  it  out  of  the  general  rule,  but  I  find  here  no 
circumstances  whatever  to  take  any  part  of  the  property,  except 
the  leaseholds,  out  of  the  general  rule.  On  the  contrary,  if  the 
whole  will  were  spelt,  I  think  that  we  should  find  in  it  indications 
of  an  intention  that  the  general  rule  should  be  adhered  to.  I  do 
not,  however,  proceed  upon  that,  but  upon  the  absence  of  any  thing 
to  withdraw  the  case  from  the  operations  of  the  general  rule. 
Upon  the  other  question  we  will  hear  the  counsel  for  the  respon- 
dents. 

*  Mr.  Walker  and  Mr.  GHffard,  for  some  of  the  respon-  *  780 
dents.  —  The  word  "  dividends  "  must  mean  the  same  thing 
throughout  this  will,  and  as  regards  the  gift  to  the  Jegatee  who 
first  died  it  could  mean  only  income.  Moreover,  that  which  the 
survivor  was  to  enjoy  was  what  had  previously  been  divided 
between  the  two ;  namely,  the  income. 

They  referred  to  Innea  v.  Mitchell  (e)  and  Cooke  v.  Bowler.  (^) 

(a)  2  De  G.  &  S.  383.  (c)  1  CoU.  498.  (c)  6  Ves.  464. 

(h)  2  Y.  &  C.  C.  C.  290.  (d)  7  Ves.  137.  (g)  2  Keen,  64. 
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Mr.  Malins  replied. 

* 

The  Lord  Justicb  Lord  Cranworth.  —  The  only  question  upon 
which  the  Court  is  now  to  give  its  opinion  is  as  to  the  bequest  of 
1500Z.  stock.  There  are  several  other  legacies  upon  which  perhaps 
the  same  question  arises,  but  this  legacy  is  the  only  one  under 
consideration.  Upon  this  question  I  have  come  to  the  same  con- 
clusion as  the  Vice-Chancellor,  and  very  much  upon  the  same 
grounds.  The  point  is  this.  The  testator  directed  his  trustees  to 
stand  possessed  of  1500Z.  81.  per  cent  reduced  bank  annuities  to 
pay  the  dividends  thereof  to  Mrs.  Twitchin  for  her  life,  and  then 
he  said :  ^^  At  her  death  I  direct  the  dividends  arising  from  the 
said  sum  of  1500Z.  SI.  per  cent  reduced  bank  annuities  to  be 
equally  divided  between  my  said  wife,  Edith  Blann,  and  my  niece 
Frances  Rayner,  and  the  survivor  of  them."  The  contention  is, 
that  the  gift  of  dividends  to  Mrs.  Blann  is  equivalent  to  a  gift  of 

the  capital  of  the  stock  on  the  well-known  rule  of  construe- 
*  781    tion  adopted  *  generally  by  this  and  other  Courts,  founded, 

I  believe,  on  the  old  feudal  law,  that  a  devise  of  the  rents 
and  profits  of  real  estate  carries  with  it  the  property  in  the  land. 
The  same  is  the  case,  as  pointed  out  by  my  learned  brother,  as  to 
that  description  of  personal  property  called  government  stock,  for 
there  nothing  exists  but  the  right  to  receive  the  dividends.  The 
rule,  however,  is  not  confined  to  a  sum  of  stock,  but  applies 
equally  to  a  sum  of  money.  A  gift  of  the  dividends  of  1000/. 
carries  with  it  the  capital  sum  of  lOOOf. 

The  question  is,  whether  the  rule  is  applicable  to  the  present 
case ;  whether,  in  this  case,  the  direction  to  pay  the  dividends  to 
the  wife  and  niece  and  the  survivor  indicates  that  the  corpus  of 
the  fund  is  to  be  taken,  or  only  the  dividends  for  the  life  of  the 
survivor.  The  rule  is  one  which  has  been  adopted  for  convenience, 
and  ought  not  lightly  to  be  departed  from.  I  therefore,  in  jETvm- 
phrey  v.  Humphrey^  acted  upon  it,  and  should  do  so  in  every 
instance,  unless  there  be  something  to  show  that  the  rule  is  inap- 
plicable to  the  particular  case.  Here,  I  think,  the  mle  would  be 
improperly  applied,  for  this  reason.  What  is  given  to  the  two 
consists  of  dividends  merely.  What  did  the  testator  give  to  the 
two  to  take  equally  between  them?  Clearly  an  interest  in  tlie 
dividends  only,  during  their  joint  lives.  The  contention  is,  that 
the  survivor  is  to  take  the  capital.  Why  ?  If  the  two  take  only 
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the  dividends  during  their  joint  lives,  that  must  be  because  the 
word  "  dividends  "  does  not  mean  corpus^  but  "  interest "  as  dis- 
tinguishable from  corpus.  What  is  the  survivor  to  take  ?  Why, 
only  the  same  thing  as  the  deceased  co-legatee.  She  stands  in 
her  place  as  to  her  half,  and  takes  only  the  same  interest  as  she 
did ;  namely,  a  life  interest.  That  appears  to  me  the  proper  con- 
struction to  be  put  upon  this  obscure  clause ;  but,  as  the 
question  was  a  very  reasonable  one  to  bring  before  *  the  *  782 
Court,  I  think  all  the  costs  should  be  paid  out  of  the  capital 
stock. 

The  Lord  Justice  Knight  Bruce. — This  appeal  raised  but  two 
questions :  one,  the  point  of  conversion ;  on  which  we  both  de^ 
livered  our  opinions  yesterday,  in  conformity  with  the  view  taken 
of  that  part  of  the  will  by  the  able  and  excellent  Judge  whose  loss 
we  all  with  so  much  reason  deplore.  Subsequent  consideration 
has  confirmed  me  in  that  view. 

The  other  point  is  as  to  the  meaning  in  this  particular  will  of 
the  passage  relating  to  the  15002.  stock  which,  after  the  death  of 
Mrs.  Twitchin,  directs  the  dividends  to  be  paid  in  this  way :  "  I 
direct  the  dividends  arising  from  the  said  sum  of  1500Z.  32.  per 
cent  reduced  bank  annuities  to  be  equally  divided  between  my  said 
wife,  Edith  Blann,  and  my  niece  Frances  Rayner,  and  the  survivor 
of  them."  Sir  James  Parker  held  that  these  words  ought  not  to 
be  construed  as  giving  an  absolute  interest  in  the  1500j[.  to  the 
widow,  who  happened  to  survive  both  the  preceding  tenant  for  life 
and  the  niece,  but  only  gave  her  an  interest  for  her  life.  My 
learned  brother  is  of  the  same  opinion,  as  he  has  just  declared  and 
explained.  Since  that  is  so,  and  that  is  the  only  other  point  of 
appeal,  the  total  affirmance  of  the  decree  becomes  necessary  upon 
both  points.  As  to  this  part  of  the  decree,  however,  I  have  enter- 
tained very  considerable  doubt.  Upon  it  my  mind  is  not  yet  made 
up,  and  if  it  were  material  that  my  mind  should  be  made  up,  I 
should  have  requested  a  postponement  of  the  case  for  that  pui*pose. 
It  is  not,  however,  material  that  it  should,  for  the  reason  just 
stated,  and  for  the  further  reason  that  my  learned  brother  is  of 
opinion  with  me  that  the  appeal  being  reasonable,  all  the 
costs  should  be  paid  out  of  the  fund :  *  therefore  I  do  not  *  783 
think  that  I  ought  to  delay  the  final  disposal  of  the  case. 
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Mr.  Malin%. — As  one  of  your  Lordships  has  expressed  a  doubt 
upon  one  of  the  questions  raised  upon  this  appeal,  perhaps  the 
appellant  may  be  permitted  to  have  the  benefit  of  the  judgment  of 
the  full  Court,  by  the  case  being  reheard  there. 

The  Lord  Justice  Enioht  Bruce.  —  The  legislature  has  de- 
clared that  a  difference  of  opinion  here  on  an  appeal  shall  amount 
to  an  affirmance,  and  I  think  that  we  should  be  contravening  that 
provision  by  sanctioning  this  application. 

The  Lord  Justice  Lord  Cranworth.  —  I  am  of  the  same  opin- 
ion. We  have  never  sanctioned  a  rehearing  before  the  full  Court 
of  any  case  in  which  we  have  given  judgment.  One  or  two  cases 
of  difficulty,  as  StantarCs  CasCj  (a)  the  case  of  Mrs.  Cumming,  (i) 
and  Lake  v.  Currie^(c)  we  have  asked  the  Lord  Chancellor  to  hear, 
but  not  after  judgment  was  pronounced. 

The  Lord  Justice  Knight  Bruce.  —  For  the  present  purpose 
you  were  entitled  to  assume  dissent  on  my  part  from  the  decision 
under  appeal ;  but  in  truth  I  have  expressed  doubt  only,  not  dis- 
sent. 


♦  784  ♦  LOWES  V.  LOWES. 

LOWES  V.  IVES. 

1852.    November  15.    Before  the  Lords  Justices. 

Under  the  new  practice  an  order  to  reTiTe  a  creditor's  suit  may  be  made  at  the 
instance  of  a  creditor  to  whom  a  debt  is  found  due  by  the  Master. 

This  was  a  motion  by  way  of  appeal  from  a  decision  of  Vice- 
Chancellor  Stuart,  refusing  to  make  an  order  of  revivor  of  a  cred- 
itor's suit  at  the  instance  of  the  appellant,  who  had  been  found 
by  the  Master  to  be  a  creditor  of  the  testator.  The  Master's  re- 
port had  been  confirmed. 

(a)  2  De  G.,  M.  &  6.  2U.  (c)  2  De  6.,  M.  &  G.  536. 

(6)  Ih.  537. 
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Mr.  B.  W.  JE.  Forster^  in  support  of  the  motion,  cited  15  &  16 
Vict.  c.  86,  §  52.  (a) 

Their  Lordships  held  that  the  case  came  within  the  spirit  if  not 
within  the  letter  of  the  Act,  and  made  the  order. 


♦MARTIN  V.  PYCROPT.i  ^785 

1852.    July  5,  17.    November  13,  15,  16,  25.    Before  the  Lords  Justices. 

1.  Where  persons  sign  a  written  agreement  and  there  has  been  no  fraud  or 

mistake,  the  written  agreement  binds  at  law  and  in  equity  according  to  its 
terms,  although  verbally  a  provision  was  agreed  to  which  has  not  been 
inserted  in  the  document ; '  subject  to  this,  that  the  defendant  in  equity 
may  call  upon  the  Court  to  be  neutral  unless  the  plaintiff  will  consent  to 
the  omitted  term.' 

2.  Where,  therefore,  the  defendants  agreed  in  writing  to  grant  a  plaintiff  a  lease 

at  a  specified  rent  and  for  a  specified  term,  subject  to  the  same  covenants, 
clauses,  and  agreements  as  were  contained  in  an  expiring  lease  under 
which  he  then  held  the  property,  and  the  plaintiff  filed  a  claim  for  specific 
performance,  stating  the  above  agreement,  and  that  it  was  further  agreed 
that  he  should  pay  a  premium  of  liOOZ.,  which  by  his  claim  he  offered  to 
do:  Hddf  reversing  the  Yice-Chancellor^s  decision,  that  this  additional 
term  did  not  render  the  statute  of  firauds  a  valid  defence  to  the  claim. 

3.  Other  defences  having  been  set  up  as  to  the  agreement  having  been  unduly 

obtained,  on  which  no  decision  had  been  given  below,  but  which  failed  on 
appeal :  ffdd,  that,  although  the  decree  was  one  of  reversal,  the  defend- 
ants must  pay  the  costs  of  a  vivd  voce  examination,  rendered  necessary  by 
these  defences  before  the  Appeal  Court,  the  examination  taking  the  place 
of  an  issue. 

4.  Where  intended  lessors,  in  executing  an  agreement  for  a  lease,  acted  partly 

upon  a  representation  by  the  lessee  as  to  what  had  taken  place  between 


(a)  See  the  section  set  out,  antet  p.  221. 

»  S.  C,  16  Jur.  1125;  22  L.  J.  Ch.  94. 

*  See  1  Sugden  V.  &  P.  (7th  Am.  ed.)  175,  d  seq.  and  notes;  The  Elysville 
Co.  V.  The  Okisko  Co.,  1  Md.  Ch.  392 ;  Knight  v.  Bunn,  7  Ired.  £q.  77 ; 
Toomer  v.  Lucas,  13  Grattan,  705. 

'  See  1  Sugden  Y.  &  P.  (7th  Am.  ed.)  183,  et  seq, ;  Miller  v,  Chetwood,  1 
Green  Ch.  199;  Best  v.  Stow,  2  Sandf.  Ch.  298;  Story  Eq.  Jur.  §§  161,  770; 
Cathcart  v.  Robinson,  5  Peters,  262 ;  Wood  v.  Lee,  5  Monroe,  57 ;  Bradbury  v. 
White,  4  Greenl.  391 ;  Lucas  v.  Mitchell,  3  A.  K.  Marsh.  246 ;  Ratcliff  v.  Alison, 
3  Rand.  537 ;  Brooks  v.  Wheelock,  11  Pick.  439. 
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their  own  solicitor  and  him  in  its  preparation,  and  their  attention 
immediately  afterwards  directed  to  the  point  whetlier  this  representation 
was  correct ;  but  they  took  no  step  to  question  it  for  three  years  adet^ 
wards :    Hdd^  that  the  delay  was  strongly  confirmatory  of  the  fairness  o€ 
the  transaction. 
5.  Qucsre,  if  there  is  any  such  rule  as  that  a  successful  appellant  shall  in  no  case 
have  his  costs  of  the  appeal  from  his  opponent. 

This  was  an  appeal  from  the  dismissal,  bj  the  Vice-Chancellor 
Parker,  of  a  claim  seeking  the  specific  performance  of  an  agree- 
ment on  the  part  of  the  defendants  to  grant  a  lease  to  the  plaintiff. 

The  claim  stated  that  James  Pycroft,  and  the  defendants  Joseph 
Pjcroft  and  John  Winter  Pycroft,  became  or  claimed  to  have  be- 
come seised  or  entitled  in  undivided  third  shares  as  tenants  in 
common,  under  or  by  virtue  of  the  will  and  codicils  of  Elizabeth 
Pycroft,  who  died  on  or  about  the  19th  day  of  December,  1840, 
of  or  to  certain  hereditaments,  including  the  alehouse,  messuage, 
and  premises  agreed  to  be  demised  as  thereinafter  was  stated, 
held  under  a  lease  for  lives  renewable,  granted  thereof  to 

*  786    *  the  said  Elizabeth  Pycroft,  by  the  Lord  Bishop  of  Cliich- 

ester,  subject  as  to  the  said  alehouse,  messuage,  and 
premises,  so  agreed  to  be  demised  as  thereinafter  was  mentioned, 
to  an  underlease  thereof  granted  to  Charles  Calvert,  Esq.,  for  a 
term  of  years  which  would  expire  on  the  29th  day  of  September, 
1852.  That  the  plaintiff  was  and  had  been  for  many  years  past 
in  the  occupation  of  the  said  alehouse,  messuage,  and  premises 
agreed  to  be  demised  as  thereinafter  mentioned,  under  or  by  vir-. 
tue  of  an  under-lease  thereof  granted  to  him  by  the  said  Charles 
Calvert  for  the  term  of  twenty-one  years  firom  the  29th  day  of 
September,  1838,  except  the  last  two  days  of  such  term,  by  inden- 
ture dated  the  6th  day  of  April,  1832,  and  made  between  the  said 
Charles  Calvert  of  the  one  part,  and  the  plaintiff  of  the  other  part. 
That  the  defendants  entered  into  the  agreement  in  question,  which 
was  as  follows :  — 

"  An  agreement  made  and  entered  into  this  1st  day  of  August, 
1849,  between  James  Pycroft,  of  Ockbrook,  in  the  county  of 
Derby,  gentleman,  Joseph  Pycroft,  of  Passall,  in  the  county  of 
Derby,  farmer,  and  John  Winter  Pycroft,  of  Titbury,  in  the  county 
of  Stafford,  farmer,  of  the  one  part,  and  William  Martin  of  the 
Ship  alehouse,  Chichester  Rents,  Chancery  Lane,  in  the  county  Mid- 
dlesex, licensed  victualler,  of  the  other  part. 
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The  said  James  Pycroft,  Joseph  Pycroft,  and  John  Winter 
Pycroft,  hereby  severally  agree  with  the  said  William  Martin,  at 
any  time  hereafter,  at  his  request,  costs,  and  charges,  by  a  good 
and  sufficient  deed,  to  demise  and  lease  the  messuage  or  tenement 
known  by  the  name  of  the  Ship  alehouse,  together  with  the  mes- 
suage or  tenement  adjoining  thereto,  formerly  used  as  a  coffee-house 
both  situate  in  Chichester  Rents  aforesaid,  with  the  appur- 
tenances thereto  belonging,  as  the  same  ai'e  *  now  in  the  *  787 
occupation  of  the  said  William  Martin,  for  a  term  of  twenty- 
one  years  wanting  two  days  from  the  expiration  of  the  lease  under 
which  the  said  William  Martin  now  holds  the  same  ;  namely,  from 
the  27th  day  of  September,  1862,  at  the  yearly  rent  of  70?.,  paya- 
ble quarterly,  and  under  and  subject  to  such  and  the  same  cov- 
enants, clauses,  and  agreements  as  are  contained  in  the  lease 
under  which  the  said  William  Martin  now  holds  the  said  prem- 
ises. And  the  said  William  Martin  hereby  agrees  with  the  said 
James  Pycroft,  Joseph  Pycroft,  and  John  Winter  Pycroft,  to  ac- 
cept such  lease.  And  it  is  hereby  agreed  between  the  said  parties 
that  this  agreement  shall  not  be  considered  to  operate  as  an  ac- 
tual demise." 

The  claim  further  stated,  that  it  was  agreed  between  the  parties, 
that  the  sum  of  200Z.  should  be  paid  by  the  plaintiff  to  the  said 
James  Pycroft,  Joseph  Pycroft,  and  John  Winter  Pycroft,  as  a 
premium  or  consideration  for  the  lease  so  agreed  to  be  granted  by 
them  as  aforesaid ;  and  that  on  the  11th  day  of  February,  1851, 
the  plaintiff  paid  unto  the  said  Joseph  Pycroft  the  sum  of  85?.  on 
account  of  his  one-third  share  of  the  premium  or  sum  of  200L ; 
and  the  said  Joseph  Pycroft  by  writing  under  his  hand  dated  the 
llth  of  February,  1851,  acknowledged  that  he  had  received  the 
said  sum  of  35/.  accordingly.  The  claim  then  stated  the  death  of 
James  Pycroft  on  the  22d  of  January,  1851,  and  his  will,  dated 
the  21st  of  September,  1849,  giving  a  power  of  sale  of  the  said 
leasehold  premises  to  the  trustees  of  the  will,  with  such  consent 
as  therein  mentioned,  and  a  declaration  that  a  receipt  of  the 
trustee  or  trustees  for  the  time  being  of  the  will  should  be 
a  sufficient  discharge  for  moneys  payable  to  them  or  him,  under 
or  by  virtue  of  the  will,  and  appointing  Henry  Holmes,  one  of 
the  defendants,  his  executor,  together  with  two  others  who 
did  not  act.     The  claim  was  for  a  specific  performance  of  the 
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*  788  *  agreement,  and  to  have  his  costs  of  the  suit,  and  for  that 
purpose  to  have  all  proper  directions  given,  the  plaintiff 
thereby  offering  to  pay  the  residue  remaining  unpaid  of  the  pre- 
mium or  sum  of  200Z.,  and  otherwise  specifically  to  perform  the 
agreement  on  his  part. 

The  defences  were  the  statute  of  frauds;  and  further,  as  to 
Joseph  Pycroft,  that  he  had  executed  the  agreement  when  in  a 
state  of  intoxication;  and  as  to  the  others,  that  the  execution  of 
the  agreement  had  been  obtained  by  misrepresentation,  a  material 
fact. 

The  lease  from  Mr.  Calvert  was  produced  at  the  hearing.  It 
was  made  between  Mr.  Calvert  of  the  one  part,  and  the  plaintiff 
of  the  other  part.  It  witnessed,  that  in  consideration  of  200/.  to 
Mr.  Calvert,  paid  by  the  plaintiff  at  or  before  the  execution  of  the 
lease,  and  in  consideration  of  the  rent  thereinafter  reserved,  and 
of  the  covenants  and  agreements  thereafter  contained  on  the  part 
of  the  plaintiff,  his  executors,  administrators,  and  assigns  to  be 
observed  and  performed,  Mr.  Calvert  demised  the  pi'emises  to  the 
plaintiff  for  twenty-one  years,  wanting  two  days,  if  Elizabeth  Pycroft 
and  William  West,  therein  described,  or  either  of  them,  should  so 
long  live ;  and  if  the  plaintiff  should  so  long  continue  to  keep  the 
Ship  alehouse  open  as  a  public  house,  and  in  full  trade,  and  should 
be  ready  and  offer  to  purchase,  and  take  of  and  from  Mr.  Calvert, 
his  executors  or  administrators,  either  alone  or  with  their  partner 
or  partners,  successor  or  successors  in  trade  as  brewers  for  the 
time  being,  or  such  other  person  or  persons  carrying  on  the  busi- 
ness of  brewers,  as  Mr.  Calvert,  his  executors  or  administrators, 
should  appoint,  all  the  porter  which  should  be  sold  and  vended  in 
the  public  house,  or  drawn  in  the  same  public  house  for  sale,  at 
the  yearly  rent  of  70Z.,  by  four  equal  quarterly  payments 
*789  on  the  days  therein  mentioned.  The  *  lease  contained 
usual  covenants  on  the  lessor's  part,  and  a  covenant  that 
^  the  lessee,  his  executors,  administrators,  or  assigns,  would,  within 
one  year  from  the  30th  of  November  then  last  past,  lay  out  and 
expend  in  well  and  substantially  repairing  the  demised  premises, 
and  in  permanent  alterations  and  improvements  the  full  sum  of 
200Z.,  under  and  subject  to  the  inspection,  approval,  and  value 
of  the  surveyor  or  surveyors  to  be  appointed  by  the  lessor,  his 
executors,  administrators,  or  assigns,  or  by  the  superior  landlord ; 
and  would,  if  required,  produce  the  bills  and  other  vouchers  to  the 
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lessor,  his  executors,  administrators,  or  assigns,  or  to  the  superior 
landlord,  to  show  that  the  200Z.  had  been  duly  laid  out  and  ex- 
pended accordingly.  There  was  also  a  covenant  by  the  lessee, 
that  he  would  at  all  times,  as  often  as  occasion  should  require, 
buy  of  the  lessor,  his  executors  or  administrators,  either  alone  or 
with  his  or  their  partners  in  trade,  or  such  other  persons  carrying 
on  the  trade  of  brewers,  as  the  lessor,  his  executors,  or  adminis- 
trators should  appoint,  all  the  porter  to  be  sold  and  disposed  of  in 
the  house,  or  drawn  in  the  same  for  sale,  and  should  not  deal  or 
contract  with  any  other  persons  for  any  porter  to  be  drawn  for 
sale  in  the  house ;  and  also  that  in  any  under-lease,  from  the 
plaintiff,  there  8|}ioulji  be  a  covenant  in  the  terms  therein  specified, 
being  terms  for  the  purchase  of  porter  similar  to  those  in  the  les- 
sor's own  covenants. 

The  other  circumstances  of  the  case  will  be  found  stated  in  the 
judgments. 

The  Vice-Chancellor  held  that  the  statute  of  frauds  was  a  suffi- 
cient defence,  and  dismissed  the  claim,  but  without  costs,  (a) 

*3fr.  Daniel  and  Mr,  Dauney,  for  the  plaintiff. — First,  *790 
it  may  well  be  contended,  that  without  going  out  of  the 

(a)  His  Honor  said  that  he  did  not  see  bow  to  get  over  the  objection  upon 
the  statute  of  frauds.  The  agreement  was  for  a  lease,  under  and  subject  to  such 
and  the  same  covenants,  clauses,  conditions,  and  agreements  as  were  contained 
in  the  lease  under  which  William  Martin  then  held  the  premises.  These  words 
appeared  to  his  Honor  merely  to  define  the  terms  upon  which,  after  the  lease 
was  granted,  the  lessee  was  to  hold  the  property,  and  not  to  be  applicable  at  all 
to  a  consideration  paid  before  the  lease  was  to  be  granted.  The  payment  of  the 
200/.  formed  no  part  of  stipulations  contained  in  the  lease,  nor  was  it  one  of 
the  ** clauses,  conditions,  and  agreements'^  contained  in  it.  The  agreement 
appeared  to  his  Honor  to  be  one  for  a  lease  without  premium.  The  plaintifif 
had  very  fairly  stated  that  it  was  to  be  a  lease  on  payment  of  the  same  premium 
as  was  paid  upon  the  granting  of  Calvert's  lease ;  but  his  Honor  felt  confident 
that  if  Martin  had  refused  to  perform  this  agreement,  and  a  bill  had  been  filed 
against  him,  the  proposed  lessors  would  in  vain  have  urged  before  the  Court 
that  this  was  an  agreement  for  a  premium  of  2002.,  and  would  in  vain  have 
sought  to  compel  him  to  accept  a  lease  and  pay  2001,  It  appeared  therefore  to 
be  a  case  in  which  a  material  term  of  the  agreement  was  omitted,  and  in  which 
the  plaintiff  had  himself  stated  that  the  agreement  signed  by  the  parties  was  not 
the  agreement  entered  into.  His  Honor  in  these  circumstances  could  not  see 
how  the  Court  could  direct  a  specific  performance  consistently  with  the  statute 
of  frauds.  It  was  with  reluctance  that  his  Honor  took  this  technical  objection, 
for  he  was  not  satisfied  that  the  defendants  could  have  resisted  the  specific  per- 
formance upon  any  gronnd  urged  on  their  behalf. 
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written  documents,  viz.,  the  agreement,  and  the  lease  which  by  refer- 
ence is  incorporated  with  it,  the  contract  was  such  as  the  plaintiff 
represents  it  to  be.  But  assume,  for  the  purpose  of  the  argument, 
that  the  payment  of  the  200/.  is  not  stipulated  for  in  writing. 
Then  if  the  claim  had  only  stated  the  agreement,  and  sought  a 
specific  performance  of  it,  and  the  defendants  had  set  up  the  parol 
term  as  to  the  payment  of  the  premium,  that  defence  would  not 
have  entitled  them  to  have  the  claim  dismissed,  but  would  merely 
have  entitled  them  to  put  the  plaintiff  to  his  election,  of  having 

his  claim  dismissed,  or  of  submitting  to  th^  performance  of 
*  791    *  the  additional  term.    The  plaintiff  ought  surely  to  be  in 

a  Court  of  Equity  in  no  worse  positiqn,  because  he  in  the 
first  instance  states  the  case  fairly  and  completely,  and  spontane- 
ou9ly  offers  to  do  equity  on  his  part.  It  is  a  mistake  to  say  that 
the  statute  of  frauds  is  a  defence  to  the  suit,  for  there  is,  in  any 
view  of  the  case,  a  written  agreement  complete  in  all  its  terms, 
and  binding  upon  the  pai-ties  at  law.  The  only  defence  to  the  per- 
formance of  the  agreement,  as  it  stands  upon  the  written  docu- 
ment, is  one  not  arising  at  all  upon  the  statute  of  frauds,  but 
upon  equitable  principles.  If,  therefore,  the  agreement  as  it  stands 
requires  payment  of  the  200Z.  premium,  there  is  an  end  to  the 
defence  on  the  statute.  If  it  does  not,  the  plaintiff  is  willing  to 
perform  it,  either  as  it  stands,  or  with  an  addition  which  renders 
it  more  favourable  to  the  defendants. 

They  cited  Rex  v.  The  Inhabitants  of  Scammonden^  (a)  Jones 
V.  Sheriff e^  (6)  London  and  Birmingham  Railway  Company  v. 
Winter^  (c)  Pember  v.  Mathers,  (jl) 

Mr,  Bacon  and  Mr,  TT.  -R.  Ellis^  for  the  respondents.  —  On  no 
fair  construction  of  the  agreement  can  it  be  said  to  provide  for  the 
payment  of  200/.  The  statement  of  the  consideration  is  not  a  cov- 
enant or  agreement.  As,  therefore,  the  written  document  does 
not  represent  what  is  admitted  to  have  been  the  agreement  be- 
tween tjie  parties,  it  is  out  of  the  case.  A  Court  of  Equity,  at  all 
events,  cannot  act  upon  it  for  any  purpose.  It  cannot  enforce 
upon  parties  the  performance  of  terms  to  which  neither  of  them 
ever  agreed.    What,  then,  was  the  real  agreement  (if  any)  ?    None 

(o)  3  T.  R.  474.  (c)  Cr.  ft  Ph.  67. 

(6)  9  Mod.  88,  cited.  \d)  1  Bro.  C.  C.  52. 
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which,  consistently  with  the  statute  of  frauds,  can  be  established 
or  regarded.     Suppose  the  positions  of  the  parties  were  reversed, 
could  the  defendants  have  enforced  the  actual  agreement 
♦against   the   plaintiflF?    That  question  is  settled.     It  is    *792 
impossible  to  add  by  parol  a  term  to  a  written  agreement, 
whether  relating  to  land  or  not.     There  would  therefore  be  no 
mutuality  of  remedy,  and  one  party  would  be  bound  and  the  other 
not,  if  the  appellant's  contention  were  correct.    But,  in  fact,  the 
rule  applies  as  much  to  a  plaintiff  seeking  to  have  a  lease  as  to  a 
plaintiff  insisting  upon  the  acceptance  of  one.    In   neither  case 
can  the  plaintiff  sue  upon  a  written  contract  with  a  parol  variation. 
If  the  consideration^ for  a  contract  were  left  to  be  proved  by  parol,* 
all  the  mischief  would  be  let  in  which  the  statute  of  frauds  was 
passed  to  prevent. 

Mr,  Danielj  in  reply. 

July  17. 

The  Lord  Justice  Knight  Bruce.  —  By  a  lease,  dated  in  Novem- 
ber, 1831,  Miss  Elizabeth  Pycroft  (in  consideration  of  a  premium 
of  200/.)  demised  to  Mr.  Charles  Calvert  (a  London  brewer)  two 
messuages  adjoining  to  each  other,  situate  in  Chichester  Rents, 
Chancery  Lane,  for  the  term  of  twenty-one  years  from  Michaelmas, 
1831,  if  Miss  Pycroft  and  one  William  West,  or  either  of  them, 
should  so  long  live,  at  the  yearly  rent  of  70Z.,  and  under  certain 
covenants  on  the  lessee's  part,  one  of  which  was  for  laying  out 
and  expending,  within  one  year  from  November,  1831,  and  well 
and  substantially  repairing,  the  demised  property,  and  in  making 
alterations  and  improvements  therein,  the  full  sum  of  200/.,  under 
and  subject  to  the  inspection,  approval,  and  value  of  a  surveyor  to 
be  appointed  by  the  lessor,  her  heirs  or  assigns.  The  lease  con- 
tains besides  a  covenant  of  the  ordinary  kind  on  the  lessee's  part, 
to  repair  and  keep  in  repair. 

The  demised  property,  or  the  chief  part  of  it,  was  then  and  has 
ever  since  been,  as  I  collect,  used  as  an  alehouse  or  a  public  house. 

♦  Mr.  Calvert,  on  the  6th  of  April,  1832,  by  a  deed  of  *  793 
that  date,  in  consideration  of  a  premium  of  200Z.,  demised 
the  whole  of  the  property  to  Mr.  William  Martin,  the  plaintiff  in 
this  cause,  for  the  term  of  twenty-one  years,  wanting  two  days, 
from  Michaelmas,  1831,  if  Miss  Pycroft  and  William  West,  or 
either  of  them,  should  so  long  live,  at  the  yearly  rent  of  70/.,  and 
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under  certain  covenants  on  the  lessee's  part,  including  covenants 
between  the  plaintiff  and  Mr.  Calvert  substantially  though  not 
precisely  agreeing  with  those  between  Mr.  Calvert  and  Miss  Py- 
croft  contained  in  the  lease  of  1881. 

The  plaintiflF  seems  to  have  been  ever  since  the  lease  of  1882, 
and  to  be  still,  the  occupying  tenant  of  the  demised  property  under 
the  lease.  The  cause  has  been  argued,  and  the  case  treated  upon 
the  basis  of  both  leases  being  still  on  foot,  and  we  so  consider 
them  to  be.     • 

The  festate  and  interest  of  Miss  Pycroft  seem  to  have  become 

vested,  at  some  time  previous  to  August,  1849,  in  three  persons 

*  called  Joseph  Pycroft,  James  Pycroft,  and  John  Winter  Pycroft, 

of  whom  the  first  and  the  last  are  defendants.    James  Pycroft 

being  dead,  his  interest  is  represented  by  the  defendant  Holmes. 

A  document  relating  to  this  property  was,  in  August,  1849, 
signed  by  the  plaintiff,  by  the  defendant  Joseph  Pycroft,  by  James 
Pycroft,  and  by  the  defendant  John  Winter  Pycroft,  in  duplicate, 
the  plaintiff  signing  one  part,  the  three  others  the  other  part. 
The  paper  thus  signed  was  in  these  words :  — 

[His  Lordship  read  it.] 

The  present  suit  is  for  the  specific  performance  of  this  contract, 
a  contract  to  which  ex  facie  there  seems  no  objection,  nor  has  any 
objection  but  the  two  that  I  am  about  to  state  been  sug- 
*  794  gested,  one  being  that  the  plaintiff  *  obtained  the  agreement 
unfairly ;  the  other  that  the  writing  does  not,  as  the  defend- 
ants allege,  contain  all  the  terms  to  which  verbally  the  parties  to 
it  had  agreed,  a  point  arising  or  suggested  in  this  way. 

The  defendants  contend,  and  the  plaintiff  admits,  that  the  true 
and  real  bargain  between  him  and  the  three  Pycrofts  was  for  a 
lease,  to  be  granted  in  consideration  of  a  premium  of  2002.,  which 
should  contain,  among  its  covenants,  a  covenant  on  the  lessee's 
part  to  lay  out  200/.  besides,  in  a  manner  analogous  to  the  cove- 
nant for  laying  out  200Z.  contained  in  the  lease  of  1832. 

But  the  defendants  say  that  the  written  agreement  does  not 
provide  for  these  terms ;  a  point  which  the  plaintiff  says  is  imma- 
terial,  because  he  is  willing  tind  submits  that  the  written  agree- 
ment may  be  construed,  and  shall  be  performed,  according  to  the 
true  and  real  bargain.  Now  the  first  question  that  here  arises 
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seems  to  be,  whether  there  is  a  case  of  latent  ambiguity,  for 
patent  ambiguity  there  is  none,  since  the  agreement  upon  the  face 
of  it  is  a  contract,  intelligible,  clear,  and  complete  in  all  its  terms. 
And  we  think  that  there  is  no  latent  ambiguity,  for  the  evidence 
before  the  Court  does  not  in  our  judgment  render  it  impossible  to 
construe  the  writing  satisfactorily.  The  true  interpretation  of  the 
writing  wc  conceive  to  be  that  premium  is  excluded,  but  that  the 
covenant  for  laying  out  2002.  is  included.  Then  comes,  however, 
the  question  of  the  true  and  real  bargain,  independently  of  the 
point  of  the  mere  construction  of  the  writing :  And  we  conceive 
that  had  the  plaintiff  brought  an  action  against  the  three  Pycrofts 
upon  the  written  agreement,  and  they  had  defended  themselves  at 
law  on  the  ground  merely  of  the  facts  now  in  evidence,  with  or 
without  the  aid  of  any  statute  or  statutes,  the  plaintiff  must 
have  recovered,  at  *  least  if  his  case  ought  to  be  considered  *  795 
as  free  from  fraud.  The  law  prohibits  generally,  if  not 
universally,  the  introduction  of  parol  evidence  to  add  to  a  written 
agreement,  whether  respecting  or  not  respecting  land,  or  to  vary 
it.  How  can  a  man  say  that  a  written  contract  shall  be  deemed 
bad  at  law  for  omitting  a  term  verbally  agreed  upon  ?  We  exclude 
cases  of  fraud. 

It  is  said,  and  probably  with  truth,  that  the  three  Pycrofts,  if 
plaintiffs,  could  not  have  compelled  the  actual  plaintiff  as  a  defend- 
ant to  pay  the  premium  of  200/.  If  it  is  so,  this,  we  apprehend, 
does  by  no  means  dispose  of  the  controversy.  It  happens  not 
very  infrequently  that  plaintiffs  obtain  decrees  for  the  specific 
performance  of  agreements,  the  specific  performance  of  which 
could  not  have  been  compelled  against  them  as  defendants.  Here 
the  actual  plaintiff,  objecting  to  be  subjected  to  either  sum  of  200Z., 
would  probably  have  barred  himself  from  relief  in  equity.  But  he 
does  not  so  object ;  he  has  never  so  objected. 

And  our  opinion  is,  that  where  persons  sign  a  written  agreement 
upon  a  subject,  obnoxious  or  not  obnoxious  to  the  statute  that  has 
been  so  particularly  referred  to,  and  there  has  been  no  circumven- 
tion, no  fraud,  nor  (in  the  sense  in  which  the  term  ^^  mistake  " 
must  be  considered  as  used  for  this  purpose)  mistake,  the  written 
agreement  binds  at  law  and  in  equity,  according  to  its  terms, 
although  verbally  a  provision  was  agreed  to,  which  has  not  been 
inserted  in  the  document ;  subject  to  this,  that  either  of  the  par- 
ties, sued  in  equity  upon  it,  may  perhaps  be  entitled,  in  general, 
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to  ask  the  Court  to  be  neutral,  unless  the  plaintiff  will  consent  to 
the  performance  of  the  omitted  term. 

The  present  case  appears  to  us  to  come  within  this 

*  796    *  rule  ;  so  that,  in  our  judgment,  the  only  substantial  dis- 

pute turns  on  the  allegation  that  the  agreement  was  ob- 
tained by  the  plaintiff  unfairly  or  under  circumstances  that  a 
Court  of  Equity  must  deem  unfair.  Upon  this  point  the  case  of 
the  London  defendant  fails  completely,  and  in  a  manner  not  by 
any  means  creditable  to  him,  an  opinion  which  we  should  probably 
have  held,  even  if  the  receipt  of  February,  1861,  had  not  existed. 
He  can  only  defend  himself,  if  at  all,  under  such  case,  if  any,  as 
the  other  defendants,  or  one  of  them,  ought  to  be  considered  as 
having.  And,  with  regard  to  this  part  of  the  controversy,  we  are 
not  satisfied  that  the  plaintiff  is  right.  Supposing  it  to  stand 
nierely  on  the  present  evidence,  we  consider  the  balance  of  testi- 
mony (having  regard  not  merely  to  all  that  the  plaintiff  deposes, 
but  to  what  he  might,  if  his  case  is  unassailable,  have  deposed)  to 
be  in  favour  of  the  proposition,  that  on  the  occasion  of  the  agree- 
ment being  signed  by  James  Pycroft  and  John  Winter  Pycroft,  but 
before  either  of  them  si^ed  it,  the  plaintiff  made  a  material 
representation  to  one  or  both  of  them  as  to  the  approval  of  the 
substance  of  the  bargain  by  Mr.  Bischoff,  and  his  participation  in 
the  matter,  that  went  beyond,  materially  beyond,  an  exact  and 
accurate  representation  upon  that  subject,  and  that  by  this  James 
Pycroft  and  John  Winter  Pycroft  might  have  been  and  were 
affected  and  influenced  in  their  conduct. 

Assumiiig  the  true  state  of  things  to  have  been  so,  we  conceive 
that  the  claim  must  be  dismissed,  though,  under  all  the  circum- 
stances, as  we  do  not  impute  dishonest  intention  to  the  plaintiff, 
without  costs  if  dismissed  now.  If,  however,  he  shall  desire  an 
inquiry  under  which  the  persons  who  have  made  affidavits  may  be 
orally  examined  before  a  Master  or  in  Michaelmas  Term  before 
ourselves,  he  may  have  it. 

*  797       *  The  inquiry  in  this  event  must  substantially  be  whether 

the  signatures  or  signature  of  James  Pycroft  and  John 
Winter  Pycroft,  or  either  of  them,  to  the  agreement  were  or  was 
obtained  by  means  of  any  and  what  untrue  representation  made 
by  the  plaintiff,  aud  also  under  what  circumstances  the  agreement 
was  signed  by  James  Pycroft  and  John  Winter  Pycroft  respectively. 
The  possession  must,  pending  the  investigation,  not  be  disturbed 
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by  the  defendants,  the  plaintiff  undertaking  to  abide  by  and  per- 
form any  order  respecting  that  possession,  respecting  rent,  and 
otherwise  respecting  the  property,  which  the  Court  may  make.  Of 
course  all  the  deponents  will  be  expressly  made  orally  examinable 
generally,  and  ihe  Master  will  be  enabled  to  state  any  circum- 
stances specially.  But  liberty  may  be  taken  to  apply  to  prosecute 
the  inquiry  before  us  at  a  time  when  we  shall  clearly  by  law  be 
enabled  to  take  it ;  and  the  costs  will  be  reserved. 

It  was  then  arranged  that  the  case  should  stand  over  till  Mich- 
aelmas Term  in  order  that  witnesses  might  be  examined  orally 
before  the  Lords  Justices. 

Noyember  18,  15,  16. 

Witnesses  were  examined  vivd  voce  on  these  days.^  The  sub- 
stance of  their  testimony  is  fully  stated  in  the  judgment. 

Mr.  Dcmiel  and  Mr,  Dauney  were  for  the  appellant. 

Mr.  Montagu  Chambers  and  Mr.  W.  B.  Mlisy  for  the  defendants. 

Judgment  reserved. 

November  25. 

The  Lord  Justice  Lord  Granworth. — This  was  a  claim  by  the 
plaintiff  William  Martin,  seel^ing  against  the  defendants 
Joseph  Pycroft,  John  *  Winter  Pycroft,  and  Henry  Holmes,  *  798 
the  specific  performance  of  an  agreement  bearing  date  the 
1st  of  August,  1849,  whereby  the  two  first-named  defendants  and 
James  Pycroft,  since  deceased,  agreed  to  grant  to  the  plaintiff, 
and  the  plaintiff  agreed  to  accept  from  them,  a  lease  of  the  Ship 
public-house  situate  in  Chichester  Bents,  for  a  term  of  tweniy-one 
years,  commencing  at  Michaelmas,  1852.  At  the  time  of  the  con- 
tract, the  three  Pycrofts  were  entitled  as  tenants  in  common  to 
the  house  in  question,  together  with  other  property  adjoining,  as 
lessees  for  lives  under  the  Bishop  of  Chichester,  subject  as  to  the 
house  in  question  to  a  lease  to  Messrs.  Calvert  for  twenty-one 
years,  commencing  at  Michaelmas,  1831,  which  would  therefore 
expire  at  Michaelmas,  1852. 

Messrs.  Calvert  had  made  an  under-lease  of  this  house  for  the 


>  See  1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  918,  2  i&.  1488,  1490. 
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whole  of  their  term,  wanting  two  days,  to  the  plaintiff,  who  had  in 
fact,  at  the  date  of  the  agreement  of  August,  1849,  been  the  actual 
occupier  for  considerably  more  than  twenty  years.  The  agreement 
was  as  follows :  — 

• 
[His  Lordship  read  it.] 

James  Pycroft  died  in  January,  1851,  having  by  his  will  devised 
all  his  interest  to  his  son-in-law,  the  defendant  Holmes,  and  a 
gentleman  named  Cress  well,  upon  certain  trusts  not  material  to 
be  stated. 

Mr.  Cresswell,  after  the  testator's  death,  duly  disclaimed  all 
interest  under  the  will,  and  the  whole  interest  of  James  Pycroft 
may  be  treated  as  having  passed  to  and  become  vested  in  the 
defendant  Holmes. 

The  present  claim  was  filed  on  the  24th  of  February  last,  its 
object  being  to  obtain  a  specific  performance  of  this  agreement  of 

the  1st  of  August,  1849. 
*  799  *  The  defendants  resisted  the  plaintiff's  claim  on  two 
grounds:  first,  as  regards  the  defendant  Joseph,  on  the 
ground  that  he  had  been  induced  to  sign  it  when  he  was  in  a  state 
of  intoxication,  and,  as  regards  James  Pycroft  and  the  defendant 
John  Winter  Pycroft,  on  the  ground  that  their  signatures  had 
been  obtained  by  falsely  representiivg  to  them  that  the  terms  of 
the  agreement  were  fair  towards  them,  and  had  been  approved  on 
their  behalf  by  Mr.  Bischoff,  as  the  solicitor  of  Joseph  and  John 
Winter  Pycroft,  whereas  in  truth  there  had  been  no  such  approval ; 
secondly,  the  defendants  contended  that  the  written  agreement  did 
not  sufficiently  embody^  all  the  terms  contemplated  by  the  parties, 
and  so  was  void  by  reason  of  the  statute  of  frauds. 

The  case  was  heard  before  Vice-Chancellor  Parker  in  the 
month  of  May  last,  and  that  very  learned  Judge  dismissed  the 
claim  on  the  latter  ground,  being  of  opinion  that  the  statute  of 
frauds  presented  an  insuperable  bar  to  the  plaintiff's  claim,  what- 
ever might  be  the  merits  of  the  case  on  the  facts,  as  to  which  he 
expressed  no  opinion. 

The  case  then  came  before  us  by  way  of  appeal,  and  was  heard 

on  the  5th  day  of  July  last.    On  the  subject  of  the  statute  of 

frauds  we  took  a  different  view  from  that  which  had  presented 

itself  to  the  Yice-Ghancellor.     We  thought  that  the  statute  did 
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not  stand  in  the  way  of  the  plaintiff's  claim,  and  we  fully  ex* 
plained  the  grounds  on  which  our  opinion  was  founded. 

It  therefore  became  necessary  for  us  to  inquire  as  to  the  grounds 
of  defence  arising  out  of  the  facts.  That  defence,  so  far  as  con- 
cerns the  defendants  John  Winter  Pycroft  and  Henry  Holmes,  is 
(as  has  been  stated)  founded  on  the  alleged  misrepresenta- 
tions <ff  the  plaintiff  *  as  to  the  terms  of  the  agreement  *  800 
being  fair,  and  having  been  sanctioned  by  Mr.  Bischoff. 

On  this  part  of  the  case  we  thought,  and  so  stated,  that  if  the 
matter  were  to  be  decided  merely  on  the  affidavits  in  the  cause, 
the  plaintiff  was  not  entitled  to  relief.  There  appeared  to  us  to  be 
so  much  evidence  in  support  of  the  alleged  misrepresentation  to 
James  Pycroft  and  John  Winter  Pycroft  that,  without  further 
inquiry,  the  plaintiff's  claim  must  be  dismissed.  But  on  such  a 
point,  evidence  resting  solely  on  affidavits  was  obviously  very 
little  to  be  relied  on,  and  we  therefore  offered  the  plaintiff  either 
to  take  an  inquiry  on  the  subject  of  the  alleged  false  representa- 
tions, or,  if  it  was  preferred  by  both  parties,  we  consented  that 
the  matter  should  stand  over  to  the  present  term,  in  order  that  it 
might  then  come  on  to  be  heard  before  us  upon  oral  evidence, 
according  to  the  new  and  very  salutary  alteration  of  the  law  intro- 
duced by  the  Act  of  last  session.  This  latter  course  was  preferred 
by  the  parties.  Witnesses,  including  the  parties  themselves,  have 
been  examined  vivd  voce  before  us,  and  we  have  now  tiO  decide  the 
question  of  fact  on  the  whole  evidence  in  the  cause,  written  as  well 
as  oral. 

And,  first,  as  respects  Joseph.  His  defence  is,  that  when  he 
signed  the  agreement  he  was  in  a  state  of  intoxication  and  incapa- 
ble of  comprehending  its  meaning,  and  so,  to  adopt  the  language 
of  his  affidavit,  that  he  never  gave  to  it  any  intelligent  assent.  It 
is  unnecessary  for  us  to  say  whether,  if  we  believed  this  allegation 
to  be  true,  it  would  have  afforded  any  valid  defence,  or  whether 
the  intoxication  (if  it  existed)  was  to  such  an  extent,  or  was  so 
brought  about,  as  to  entitle  the  defendant  to  say,  either  that  there 
was  no  agreement  at  all,  or  no  agreement  which  this  Court 
would  enforce.  We  are  *  clearly  of  opinion  that  there  is  *  801 
no  foundation  whatever  for  the  allegation.  The  defendant 
Joseph  appears  to  have  been  a  man  of  very  intemperate  habits,  and 
the  plaintiff,  being  well  aware  of  tliis,  states,  and  as  we  believe  truly 
states,  that  he  took  pains  to  find  an  occasion  when  Joseph  was 
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perfectly  sober,  in  order  that  they  might,  while  he  was  in  that 
state,  go  together  to  the  office  of  Mr.  Bischotf,  and  there  execute  a 
proper  agreement  for  a  new  lease  of  the  public  house,  to  commence 
at  the  end  of  the  then  current  term  of  twenty-one  years.  Such 
an  occasion  (according  to  the  plaintiff)  occurred  on  the  1st  of 
August,  1849,  and  accordingly,  at  ten  o'clock  in  the  morning  of 
that  day,  they  proceeded  together  to  the  office  of  Mr.  Bischoff,  in 
Colman  Street,  and  there  found  him  reading  his  letters.  Direc- 
tions were  given  by  Mr.  Bischoff  to  his  clerk,  Mr.  Edwards,  to 
prepare  the  agreement  pursuant  to  the  instructions  then  given  by 
the  plaintiff  and  Joseph  Pycroft,  and  they  were  desired  to  return 
in  the  course  of  the  day  in  order  to  sign  it.  The  plaintiff  states 
that  in  order  to  insure  the  sobriety  of  Joseph  Pycroft,  between 
the  time  of  this  early  visit  to  Mr.  Bischoff  and  their  return  for 
the  purpose  of  executing  the  agreement,  he  prevailed  on  him  to  go 
down  the  river  with  him  to  Greenwich ;  that  they  did  so,  and 
there  took  an  early  and  perfectly  temperate  dinner,  and  then 
returned  to  London  and  went  to  the  office  of  Mr.  Bischoff.  On 
arriving  there  they  found  that  the  agreement  had  been  prepared  in 
two  parts,  one  to  be  executed  by  the  plaintiff  and  the  other  by  the 
Pycrofts.  Mr.  Edwards,  the  clerk  by  whom  it  had  been  prepared, 
states  that  he  believes  it  was  then  read  over  to  Joseph,"  and  the 
same  thing  is  stated  by  the  plaintiff.  Whether  it  was  or  was  not 
read  over  is  not  very  important,  as  it  certainly  was  precisely  con- 
formable to  the  instructions  given  in  the  morning.  Joseph  then 
signed  the  agreement  in  the  presence  of  Mr.  Edwards,  and 
*  802  the  plaintiff  and  *  Mr.  Edwards  both  say  that  Joseph  was 
at  that  time,  as  also  in  the  morning,  perfectly  sober.  We 
have  no  doubt  of  the  truth  of  what  they  so  state. 

We  are  therefore  clearly  of  opinion  that  the  alleged  drunken- 
ness of  Joseph,  when  he  signed  the  agreement,  is  not  made  out  in 
fact,  so  that  his  ground  of  defence  wholly  fails. 

The  other  defendants,  J.  W.  Pycroft  and  H.  Holmes,  resist  the 
performance  of  the  agreement  on  another  ground.  Their  case  is 
this :  they  say  that  James  Pycroft  (now  deceased)  and  J.  W. 
Pycroft  were  both  of  them  ignorant  of  the  value  of  the  property, 
and  therefore  of  the  terms  on  which  it  would  be  reasonable  to 
renew  the  plaintiff's  lease ;  that  the  plaintiff  brought  down  into 
the  country  the  agreement,  after  it  had  been  signed  by  Joseph, 
and  induced  James  and  J.  W.  Pycroft  to  sign  it,  by  stating  that  it 
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had  been  prepared  by  Mr.  Bischoff  as  the  solicitor  of  Joseph  and 
J.  W.  Pycroft,  and  that  Mr.  Bischoff  had,  on  their  behalf,  sanc- 
tioned the  proposed  terms  of  renewal,  as  being  fair  towards  the 
lessors.  If  the  signatures  of  James  and  J.  W.  Pycroft  were  so 
obtained,  this  Court  could  not  grant  the  plaintiff  any  relief.  But 
on  full  consideration  of  all  the  evidence  in  the  cause,  we  are  of 
opinion  that  the  defendants  have  failed  in  making  out  the  case 
which  they  set  up.  We  are  satisfied  that  the  renewal  of  the 
lease,  on  the  same  terms  as  those  on  which  the  lease  of  1831  had 
been  granted,  had  often  formed  the  subject  of  conversation  between 
the  plaintiff  on  one  hand,  and  James  and  J.  W.  Pycroft  on  the 
other ;.  and  though  probably  no  positive  promise  had  ever  been 
made  to  the  plaintiff,  yet  we  are  persuaded  that  he  had  good 
reason  to  infer,  from  what  had  passed,  that  such  a  renewal,  when 
asked  for,  would  not  be  refused.  There  was  nothing  in  this 
unnatural  or  unreasonable.  *  Both  James  and  John  W.  *  803 
Pycroft  were  on  the  most  friendly  terms  with  the  plaintiff, 
and  would  certainly  have  been  ready  to  render  him  any  service, 
not  materially  interfering  with  their  owrf  interest.  They  were 
well  satisfied  with  his  conduct  as  tenant,  and  were  often  in  the 
habit  of  living  at  his  house  for  days  and  even  weeks  together  when 
they  came  to  London.  They  might  well  suppose  that  what  were 
&ir  terms  for  a  twenty-one  years'  lease  in  1831  would  be  so  in 
1852,  and  we  are  not  at  all  satisfied  that  better  terms  could  have 
been  obtained.  J.  W.  Pycroft  had  invited  the  plaintiff  to  visit 
him  in  the  country,  and  the  circumstance  therefore  of  the  plaintiff 
presenting  himself  at  Pessall  Pits  in  the  month  of  August,  1849, 
with  the  agreement  already  signed  by  Joseph,  would  not  appear  to 
the  defendant,  J.  W.  Pycroft,  extraordinary.  The  conduct  of  J. 
W.  Pycroft  on  the  occasion  was  very  reasonable.  He  was  a  young 
man,  of  only  twenty-five  years  of  age.  His  uncle  James  was  a 
man  of  nearly  seventy,  and  was,  or  had  been,  a  surveyor.  It  was, 
therefore,  very  natural  that  John  Winter  Pycroft  should  desire  to 
have  his  uncle's  sanction  before  he  committed  himself  by  signing 
the  agreement,  and  accordingly  he  proposed  to  the  plaintiff  that 
they  should  go  together  to  Ockbrook,  where  James  lived,  and  if 
his  uncle  agreed  to  sign  the  agreement  then  he  would  do  the  same, 
otherwise  not.  This  course  was  accordingly  taken,  and  the  plain- 
tiff and  J.  W.  Pycroft,  either  on  the  next  day  or  the  next  day  but 
one,  went  to  James  at  Ockbrook. 
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The  material  question  is  what  passed  when  the  three  parties 

were  there  together.     On  the  part  of  the  defendant  it  is  said  that 

the  plaintiff  repeated  what  he  had  said  at  Pessall  Pitts,  and  told 

James  that  he  had  brought  down  an  agreement  which  had  been 

prepared  by  Mr.  Bischoff  on  behalf  of  the  lessors  or  some 

*  804    of  them,  the  *  terms  of  which  he  had  considered  as  being 

beneficial  to  them.  The  plaintiff  says  that  this  is  not  what 
took  place ;  that  he  never  represented  Mr.  Bischoff  as  having  taken 
any  part  in  the  matter,  other  than  that  of  preparing  an  agreement 
according  to  the  instructions  given  to  him  by  Joseph  and  himself, 
namely,  for  an  agreement  for  a  new  lease  for  twenty-one  years,  on 
the  same  terms  as  those  under  which  the  premises  were  then 
holden  under  the  Galverts,  and  we  are  satisfied  that  this  is  the 
truth.  James  was  at  the  time  in  a  very  infirm  state  of  health, 
but  it  is  not  pretended  that  he  was  incapable  of  attending  to  busi- 
ness ;  he  was  then,  or  had  been,  a  surveyor,  and  though  it  is  said 
he  was  not  conversant  with  the  value  of  house  property  in  London, 
yet  he  must,  during  his  visits  to  London,  when  he  was  living  under 
the  plaintiff's  roof,  aifd  when  the  subject  of  renewal,  as  we  are 
satisfied,  had  often  formed  a  topic  of  conversation,  have  formed 
some  judgment  whether  the  terms  proposed  by  the  plaintiff  were 
or  were  not  fair.  At  all  events  he  could  not  have  intended  to  be 
guided  on  the  subject  of  value  by  the  opinion  of  a  solicitor,  how- 
ever trustworthy.  If  his  own  profession  as  a  surveyor  and  valuer 
of  land  did  not  enable  him  satisfactorily  to  estimate  the  value  of 
a  London  public  house,  he  could  hardly  have  thought  that  the  judg- 
ment of  Mr.  Bischoff  on  such  a  matter  was  to  be  relied  on.  If  he 
•depended  on  any  thing  beyond  his  own  opinion,  formed  during  his 
visit  to  town,  it  was  probably  on  the  fact  that  the  agreement  had 
been  signed  by  his  brother  Joseph. 

There  could  have  been  no  reason  why  Joseph  (who,  though  a 

man  of  intemperate  habits,  was  probably  quite  alive  to  his  own 

interests)  should  have  consented  to  any  terms  which  he  did  not 

consider  beneficial  to  himself;  for  the  advance,  which  he  obtained 

on  account  of  his  share  in  the  premium,  was  not  made  till 

*  805    a  year  and  a  *  half  after  the  agreement  was  signed,  and 

does  not  appear  to  have  been  then  contemplated.    James 

probably  did  rely  on  the  plaintiff  and  Mr.  Bischoff,  so  far  as  to  Jfeel 

satisfied  that  they  would  not  allow  his  brother  to  sign  the  paper 

while  in  a  state  of  intoxication,  and  he  might,  therefore,  not  un* 
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reasonably  think  that  he  could  hardly  be  doing  wrong  in  following 
the  same  course  as  had  been  taken  by  Joseph.  But,  be  that  as  it 
may,  the  conclusion  at  which  we  arrive  on  the  evidence  is  that  the 
plaintiff  practised  no  deception  whatever,  and  that  James  signed 
the  agreement  either  because  he  had  satisfied  himself  that  the 
terms  were  as  favourable  as  he  could  obtain,  or  if  not,  then  because 
he  was  willing  to  accede  to  the  plaintiff's  wishes  on  the  subject, 
without  further  inquiring  whether  he  could  or  could  not  obtain 
better  terms ;  and  the  defendant,  John  Winter  Pycroft,  evidently 
signed  it  because  he  was  resolved  to  be  guided  by  his  uncle. 

We  must  not  quit  the  case  without  observing  that  the  conduct 
of  the  parties,  after  August,  1849,  tends  strongly  to  confirm  the 
opinion  we  have  formed  as  to  what  then  took  place.  It  is  certain 
that,  only  a  few  hours  after  the  execution  of  the  agreement,  John 
Winter  Pycroft  knew  that  the  conduct  of  the  plaintiff  in  obtaining 
it  was  challenged  by  the  defendant  Holmes ;  and  it  can  hardly  be 
doubted  that  what  then  passed  was  communicated  to  James.  The 
attention  of  James  and  John  W.  Pycroft  was  thus  distinctly  di- 
rected to  the  point,  whether  thhj  had  not  been  drawn  in  by  the 
falsehood  and  misrepresentation  of  the  plaintiff  to  sign  an  agree- 
ment whereby  their  interests  were  materially  prejudiced.  And  yet 
with  their  vigilance  thus  awakened,  and  with  precisely  the  same 
information  which  the  defendants  now  possess,  they  not  only  made 
no  complaint,  but  actually  afterwards  made  several  visits  to 
town,  staying  at  the  house  ^  of  the  plaintiff,  apparently  on  *  806 
the  same  terms  of  friendship  as  previously. 

It  was  suggested  that  the  plaintiff's  conduct  was  open  to  suspi- 
cion by  reason  of  his  not  having  sooner  proceeded  to  get  a  naw 
lease  executed.  But  this  observation  does  not  appear  to  us  enti- 
tled to  any  consideration.  It  was  very  important  to  the  plaintiff, 
who  is  a  man  advanced  in  life,  to  get  a  binding  agreement  for  a 
renewal  of  his  lease  at  as  early  a  time  as  possible,  in  order  that  he 
might  be  able  to  form  his  future  plans.  But  when  once  he  had. 
obtained  a  binding  agreement  he  had  no  further  interest  in  getting 
a  lease  executed  till  towards  the  close  of  the  then  existing  lease. 
On  the  contrary,  it  was  obviously  his  interest  to  postpone  as  long 
as  possible  the  payment  of  the  premium.  In  fact,  he  did  apply  for 
his  new  lease  in  the  month  of  November,  1851 ;  its  execution  was 
refused,  but  no  reason  for  such  refusal  was  given.  The  conse- 
quence was  the  filing  of  this  claim  in  the  month  of  February  last, 
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and  in  the  following  month  of  March  the  defendants,  J.  W.  Pycroft 
and  Henry  Holmes,  for  the  first  time  distinctly  set  up  the  defence 
on  which  they  now  rely. 

We  are  of  opinion  that  this  defence  is  not  made  out  in  proof, 
and  the  consequence  is,  that  the  plaintiff  is  entitled  to  a  decree  for 
a  specific  performance  against  all  the  defendants.  He  must  hare 
his  costs  of  the  original  hearing,  and  the  costs  incurred  before  us 
in  the  present  term ;  i.e.,  all  the  costs  of  the  vivd  voce  examina- 
tion. In  giving  him  these  costs  we  do  not  interfere  with  the  rule 
(if  there  is  such  a  rule)  that  a  successful  appellant  cannot  have 
the  costs  of  his  appeal.  The  vivd  voce  examination  of  witnesses 
before  us  was  in  substance  a  substitute  for  the  inquiry  or  issue 
which  would  have  been  directed  under  the  old  course  of  pro- 
ceeding. 


♦807  ♦Wn.TON  V.  HILL. 

1852.    November  12  and  25.    Before  the  Lords  Justices. 

Where  it  appeared  that  the  next  friend  of  a  Jeme  covert  plaintiff  was  insolyent* 
and  was  in  contempt  for  non-payment  of  costs,  she  was  discharged  from  being 
next  friend  without  prejudice  to  her  liability  already  incurred;  and  all 
proceedings  were  stayed  until  a  new  and  sufficient  next  friend  should  be 
appointed,  or  the  plaintiff  should  have  obtained  an  order  to  sue  in  Jhrmd 
pauperis  without  a  next  friend.' 

An  order  may  be  made  for  payment  of  money  into  Court,  although  some  of  the 
persons  interested  in  the  money  are  not  before  the  Court. 

This  was  a  suit  instituted  by  a  married  woman  by  a  Mrs.  Ruth, 
a  widow,  as  her  next  friend.  An  original  motion  in  the  suit  was 
now  made  by  leave  before  this  branch  of  the  Court,  that  all  fur- 
ther proceedings  in  the  suit  might  be  stayed  until  a  new  next 
friend  was  appointed ;  and  that  if  no  responsible  person  could  be 
found  to  act  as  next  friend,  the  bill  might  be  dismissed. 

On  the  20th  of  July  a  motion  had  been  made  before  Yice- 
Ghancellor  Kinderslby,  on  behalf  of  the  plaintiff,  for  the  transfer 
into  Court  by  the  defendants  of  a  sum  of  stock  admitted  by  the 

>  See  1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  Ill,  112 ;  Hind  v,  Whitmore»  2  K.  &  J. 
458 ;  Be  Wills,  9  Jur.  N.  S.  1225 ;  12  W.  R.  97,  V.  C.  S. ;  ElUott  r.  Ince.  7 
De  6.,  M.  &  6.  475 ;  S  Jur.  N.  S.  597 ;  D'Oechaner  o.  Scott,  24  Beav.  239. 
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answer  to  be  standing  in  their  names.  This  motion  was  refused 
with  costs,  which  had  been  taxed  at  40Z.  149.  In  support  of  the 
present  motion  a  witness  (a  clerk  of  the  defendant's  solicitor)  deposed 
to  the  service  of  a  subpoena  on  the  next  friend,  in  August,  1852, 
for  payment  of  these  costs.  The  deponent  stated,  that  afterwards 
the  next  friend  called  upon  him  and  entreated  him  not  to  take  any 
further  steps,  stating  that  she  was  wholly  unable  to  pay  the  costs, 
and  was  most  anxious  to  be  relieved  from  the  responsiblitj  which 
8he  had  incurred  in  allowing  her  name  to  be  used.  This  permis- 
sion she  said  that  she  had  given  on  the  assurance  that  she  would 
incur  no  liability  and  be  put  to  no  expense,  and  on  a  promise  by 
her  brother  that  he  would  give  her  a  sum  of  money  for  allowing 
her  name  to  be  so  used,  a  promise  which  he  had  never  performed. 
The  deponent  further  stated,  that  the  result  of  this,  and  another 
interview  which  he  had  with  Mrs.  Ruth  between  the  14th  and  21st 
of  August,  was  that  he  consented  to  delay  all  further  pro- 
ceedings *  in  the  cause,  either  as  to  enforcing  payment  of  *  808 
the  costs  or  otherwise,  until  the  10th  of  October ;  but  that 
no  order  having,  prior  to  the  10th  of  October,  been  served  on, the 
defendant's  solicitor,  either  for  the  appointment  of  another  next 
friend  or  for  the  dismissal  of  the  bill,  he  apprised  Mrs.  Ruth  that 
he  must  issue  an  attachment  against  her  for  non-payment  of  costs. 
He  further  deposed,  that  an  attachment  was  accordingly  issued  on 
the  14th  of  October,  under  which  she  was  taken  into  custody,  and 
was  still  in  confinement;  and  she  had,  since  she  had  been  in 
prison,  admitted,  both  in  writing  and  verbally,  that  she  was 
wholly  insolvent. 

In  conjunction  with  this  motion  a  cross  motion  was  made  on 
behalf  of  the  plaintiff,  appealing  from  the  order  of  the  Yice-Chan- 
cellor,  under  which  the  attachment  had  issued. 

Mr.  Malins  and  Mr»  Jervisj  for  the  defendants,  cited  Jones  v. 
Fawcettj  (a)  Stevens  v.  Williams^  (6)  Dowden  v.  Hook,  (c)  Upon 
the  appeal  motion  they  said  that  the  defendants  were  ready  to 
bring  the  money  into  Court  if  the  Court  thought  fit,  but  that  all 
the  persons  interested  in  it  were  not  parties  to  the  suit  With  ref- 
erence to  this  they  referred  to  Whitmarsh  v.  Robertson  (dl)  and 
Moss  V.  Moss,  (e) 

(a)  2  Phil.  278.  •  (c)  8  Beav.  399.  (c)  12  Beav.  89. 

(6)  1  Sim.  N.  S.  645.  {d)  4  Beav.  26. 
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Mr.  Craig  and  Mr.  W.  Morris^  for  the  plaintiff  and  her  next 
friend,  referred  to  Pennington  v.  Atviuj  (a)  Drinan  v.  Man- 
nixj  (6) .  Coul%ting  v.  Couhiing^  ((?)  Wellesley  v.  Wellesley.  (^d) 

November  25. 

*  809  *  The  Lord  Justice  Knight  Bruce  said  that  he  had 
known  orders  made  by  Lord  Eldon  for  bringing  money 
into  Court,  although  all  the  persons  interested  were  not  before  it. 
And  their  Lordships  made  one  order  on  both  motions,  discharging 
the  order  made  by  the  Yice-Chancellor,  and  ordering  Messrs.  Hill 
and  Taylor,  two  of  the  defendants,  to  discharge  the  next  friend 
from  imprisonment  for  costs  under  that  order ;  the  costs  on  each 
side  of  the  motion  upon  which  that  order  was  made,  down  to  and 
including  the  day  of  making  the  Vice-Chancellor's  order,  being 
ordered  to  be  costs  in  the  cause.  After  directing  the  stock,  admit- 
ted by  the  defendant  Hill  to  be  standing  in  the  joint  names  of  him- 
self and  Taylor  deceased,  amounting  to  1293Z.  ISs.j  3Z.  58,  per  cent, 
reduced  annuities,  to  be  transferred  into  Court,  and  the  dividends 
to  be  accumulated  until  further  order,  the  order  directed  that  Mrs. 
Ruth  should  be  discharged  from  being  the  plaintiff's  next  friend, 
but  without  prejudice  to  her  liability  to  costs  hitherto  incurred. 
And  all  proceedings  in  the  cause  (except  under  the  now  stating 
order)  were  ordered  to  be  stayed  until  a  new  and  sufficient  next 
friend  should  have  been  named  and  appointed,  or  the  |daintiff 
should  have  obtained  liberty  to  proceed  with  her  suit  in  farmd 
pauperis  without  a  next  friend  or  until  further  order.  But  the  order 
was  expressed  to  be  made  without  prejudice  to  the  question, 
whether  she  was  or  would  be  entitled  to  obtain  an  order  for  liberty  to 
proceed  in  formd  pauperis  without  a  next  friend,  and  also  without 
prejudice  to  any  other  question.  The  costs  of  both  motions, 
except  as  aforesaid,  were  reserved. 

(a)  1  S.  &  S.  264.  (c)  8  Beav.  463. 

(6)  3  Dru.  &  War.  154.  {d)  16  Sim.  1. 
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1852.    December  2.    Before  the  Lords  Justicks. 

• 

Bequest  of  residue  of  personal  estate  to  trustees,  upon  trust  for  A. ;  bat  if  he 
should  die  in  the  testatrix^s  lifetime,  **  without  leaving  any  child  or  children 
him  surviving,*'  then  in  trust  for  B.  absolutely.  Held,  not  to  create  a  trust 
by  implication  for  the  children  of  A.  on  his  death  in  the  testatrix's  lifetime.' 

SembU^  that  it  was  a  case  of  intestacy. 

This  was  an  appeal  from  the  decision  of  the  Master  of  the  Rolls, 
reported  in  the  14th  volume  of  Mr.  Beavan's  Reports,  p.  459. 
The  testatrix  in  the  cause  devised  certain  hereditaments  to  John 
Lee,  his  heirs  and  assigns,  and  (certain  other  hereditaments  to  C. 
B.  Lee,  the  eldest  son  of  John  Lee,  with  remainders  to  the  chil- 
dren of  C.  B.  Lee,  and  remainders  to  the  second,  third,  and  other 
sons  of  John  Lee,  and  an  ultimate  remainder  to  Charles  Lee,  his 
heirs  and  assigns ;  and  she  gave  and  bequeathed  all  the  residue  of 
her  personal  estate  and  effects  to  her  executors  and  trustees,  upon 
trust  to  convert  the  same  into  money,  and  stand  possessed  thereof, 
upon  trusts  thus  expressed :  ^'  upon  trust  for  my  relation  the  said 
John  Lee  of  the  Abbey,  but  if  he  shall  die  in  my  lifetime  without 
leaving  any  child  or  children  him  surviving,  then  I  direct  that  the 
residue  of  my  said  trust  moneys  shall  be  in  trust  for  the  said 
Charles  Lee." 

John  Lee  died  in  the  lifetime  of  the  testatrix,  leaving  children, 
who  filed  their  claim  against  the  executors  and  trustees,  claiming 
to  be  entitled  to  the  residue  of  the  personal  estate. 

The  Master  of  the  Rolls  dismissed  the  claim. 

Mr.  Roundell  Palmer ^  Mr.  T.  H.  Terrell^  and  Mr.  Grenside^  in 
support  of  the  appeal.  —  Their  arguments  were  in  sub- 
stance the  same  as  in  the  *  Court  below.    They  referred  to    *  811 
Lethievllier  v.   Tracy ^  (a)  Ex  parte  Rogers^  (6)  Crawder  v. 
CfloweSj  (<?)   Wainewriffht  v.    Wainewright^  (d)  Sdrman  v.  Dickenr 

(a)  8  Atk.  784.  (c)  2  Ves.  Jr.  449. 

(6)  2  Mad.  449.  (d)  8  Ves.  668. 

>  See  Addison  v.  Busk,  14  Beav.  469;  Sparks  v.  Restall,  24  Beav.  218; 
Neighbour  v.  Thurlow,  28  Beav.  33 ;  Bamet  v.  Bamet,  29  Beav.  289 ;  Holton  v. 
White,  8  Zabr.  880;  Kinsella  v.  Cafirey,  11  Ir.  Ch.  164;  Doughty  v.  Slitwell, 
1  Bradf.  Sur.  R.  800;  Pringle  v.  Pringle,  22  BeaV.  631. 
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I      .1     vAjl  ^^ 


»on^  (a)  Clarke  v.  Luhhock^  (li)  Weakley  v.  Rugg^  (e)  Blachvell  v. 
J?uZ/,  (rf)  Cockshott  V,  Cockshotty  (e)  and  contended  that  Andree  v. 
Wardy  (^)  Oreene  v.  TFard,  (A)  Ranelagh  v.  Ranelagh^  (i) 
Cooper  V.  Pitcher ^  (i)  were  distinguishable  from  the  present  case. 

ilS&.  Bethell,  Mr.  Faber^  and  iKr.  Ghreeney  for  the  respondents, 
were  not  called  up9n. 

The  Lord  Justice  Knight  Bruce.  —  If  this  will  is  to  be  con- 
strued  according  to  the  rules  of  grammar  and  idiom,  there  is 
intestacy.  It  is  therefore  incumbent  on  those  who  allege  that  this 
is  not  a  case  of  intestacy  to  show  that  from  the  whole  of  the  will,' 
and  also  (if  the  propositions  are  not  the  same)  to  show  what  is 
the  particular  course  of  devolution  in  which  the  property  is  to  go. 
Now,  assuming,  for  the  purpose  of  the  argument,  that  the  will 
does  exhibit  an  intention  that,  in  the  events  which  have  occurred, 
there  should  not  be  an  intestacy,  we  must  then  consider  the  ques- 
tion what  is  the  gift  which  this  will  demonstrates,  or  which  is  to 
be  implied  from  it.  I  confess  that  I  find  it  impossible  to  say  with 
p.nything  like,  I  do  not  say  certainty,  but  reasonable  probability, 
whether  the  gift  is  to  John  Lee  or  to  his  children.  In  saying 
*  812  this,  I  do  not  wish,  of  course,  to  be  understood  as  *  inti- 
mating anything  to  prejudice  the  claim  of  the  personal 
representatives  of  John  Lee,  if  it  should  ever  be  made.  Upon  the 
present  claim  I  find  myself  constrained  to  affirm  the  decision  of 
the  Master  of  the  Bolls. 

The  Lord  Justice  Lord  Cranworth. — I  am,  though  with  re- 
luctance, of  the  same  opinion.  I  always  doubted  the  case  of  Ex 
parte  Rogers.^  It  is  reported  by  Mr.  Maddock,  not  in  its  regular 
course,  but  in  a  note  at  the  end  of  the  volume,  and  I  have  never 
felt  quite  certain  that  upon  investigation  there  might  not  turn  out 
to  be  more  in  the  case  than  appears  on  the  face  of  the  report. 
Assuming  the  report,  however,  to  be  perfectly  accurate,  still  I  do 
not  think  that  it  is  an  authority  governing  the  present  case  ;  and 

(a)  1  Bro.  C.  C.  91.  (g)  1  Russ.  ?60. 

(6)  1  Y.  &  C.  C.  C.  492.  (h)  lb.  262. 

(c)  7  T.  R.  822.  (i)   12  Beav.  200. 

(d)  1  Keen,  176.  (k)  4  Hare,  485. 

(e)  2  Coll.  432.  *  See  Webster  v.  Parr,  26  Beav.  2)7. 
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for  this  reason,  that  the  person  to  whom  in  that  case  a  life  interest 
was  given,  survived  the  testator.  That  is  quite  sufficient  to  dis- 
tinguish the  two  cases.  I  think  the  present  a  clear  case  of  in- 
testacy, but  without  meaning  by  that  statement  in  any  way  to 
prejudice  the  case  as  against  the  personal  representatives  of  John 
Lee. 

Appeal  dismissed.     Costs  out  of  the  personal  estate. 


♦  BRENAN  V.  PRESTON.  ♦  813 

1852.    December  2,  8,  4,  13.    Before  the  Lords  Justices. 

Upon  the  purchase  of  a  steam-vessel,  it  was  agreed  among  the  purchasers  that 
two  of  thenv  should  be  the  ship^s  husbands,  and  should  not  be  removed  except 
on  certain  grounds  specified  in  the  agreement.  The  ship^s  husbands  thus 
appointed  obtained  a  charter-party  for  her,  and  they  privately  stipulated  for 
a  weekly  payment,  by  way  of  commission  for  themselves,  in  addition  to  the 
weekly  sum  payable  by  the  terms  of  the  charter-party.  In  the  month  of  May 
following,  the  captain,  who  was  a  part  owner,  had  a  conversation  with  a  clerk 
of  the  charterers,  in  which  an  observation  of  the  latter  led  him  to  suspect 
that  there  was  some  underhand  bargain;  but  the  subsequent  part  of  the 
conversation  removed  the  suspicion.  In  October  he  acquired  correct  knowl- 
edge of  what  had  been  done,  and,  together  with  the  other  part  owners,  except 
the  ship^s  husbands,  gave  the  ship^s  husbands  notice  of  dismissal.  The  ship^s 
husbands  denied  the  right  to  dismiss  them,  and  they  possessed  themselves  of 
some  of  the  machineiy  of  the  ship,  which  was  at  an  engineer's  for  repairs. 
The  other  part  owners  thereupon  filed  a  bill,  and  moved  for  an  injunction  to 
restrain  the  ship^s  husbands  from  interfering  with  her  sailing  by  detention  of 
the  machinery,  and  for  a  receiver  of  the  machinery. 

HM,  that  the  application  was  not  too  late ;  and,  on  it  appearing  that  a  decree 
of  possession  could  not  be  obtained  in  the  Court  of  Admiralty,  by  reason  of 
the  plaintiffs  being  in  possession  of  the  hull,  or  at  all  events  could  not  be 
obtained  in  time  to  enable  the  vessel  to  fiilfil  her  engagement :  hddt  that  the 
Court  of  Chancery  had  jurisdiction  upon  motion  to  appoint  a  receiver  of  the 
machinery,  and  to  direct  possession  of  it  to  be  delivered  to  him;  and  an 
order  was  made  aocdrdingly,  the  captain  being  appointed  receiver  ad  interim. 

This  was  an  appeal  from  the  refusal  of  a  special  injunction  by 
Vice-Chancellor  Turner. 

The  case  made  by  the  bill,  and  the  affidavits  in  support  of  the 
motion,  was  as  follows :  — 

[687] 


♦  818  CASES  IN  CHANCEBT. 

The  plaintiffs,  together  with  Edmund  Preston  and  Caleb  David 
Watson,  who  carried  on  business  at  Liverpool,  under  the  firm  of 
Preston  &  Watson,  were  the  owners  of  a  screw  steamship  called  the 
Phoebe.  Edmund  Preston  and  Caleb  David  Watson  were  owners 
of  twelve  sixty-fourth  parts  or  shares  of  the  ship,  and  the  plaintiffs 
between  them  were  owners  of  the  remaining  fifty-two  sixty-fourths. 

The  plaintifis  and  defendants  became  interested  in  the  ship 
under  the  following  agreement :  — 

•  814  *  "  Agreement  made  the  20th  day  of  February,  1851,  be- 
tween Preston  &  Watson  of  the  first  part,  Patrick  Phelan 
Brenan  of  the  second  pait,  and  the  several  other  persons  whose 
names  are  hereunto  subscribed,  of  the  third  part.  Whereas,  on 
the  24th  day  of  January,  1851,  Patrick  P.  Brenan  contracted  for 
a  first-class  iron  screw  steamer  to  be  built  for  11,400/.,  with  Alex- 
ander Denny  &  Brother,  of  Dunbarton:  And  whereas  he  has 
agreed  to  assign,  when  completed,  eight  sixty-fourth  shares  of  and 
in  the  said  intended  steamer  to  the  said  Preston  &  Watson,  in 
consideration  inter  alia  of  their  acting  as  ship's  husbands,  ship's 
agents,  and  ship's  brokers  for  the  said  steamer :  And  whereas  the 
several  other  parties  whose  names  are  hereunto  subscribed  have 
desired  to  be  associated  with  Patrick  Phelan  Brenan  and  the  said 
Preston  &  Watson  as  part  owners  of  the  said  screw  steamer  when 
completed,  and  in  the  several  respective  shares  and  proportions 
named  opposite  to  their  respective  signatures ;  but,  as  part  and 
parcel  of  this  agreement,  it  is  engaged,  under  a  compensation  of 
15002.  as  liquidated  damages,  that  Preston  &  Watson  are  to  be 
hereby  irrevocably  appointed  brokers,  ship's  husbands,  and  agents 
of  the  said  intended  steamer  by  all  the  said  several  persons  whose 
names  are  hereunto  written :  Now  we,  the  undersigned,  in  consid- 
eration of  the  premises,  do  hereby,  jointly  and  every  one  of  us  for 
himself,  agree  to  and  with  the  said  Preston  &  Watson,  to  appoint 
and  irrevocably  employ  the  said  Preston  &  Watson,  both  or  either, 
as  the  brokers  and  agents,  and  ship's  husbands  for  the  said 
steamer,  with  power  to  sue  for  and  collect  freights  on  behalf  of 
the  owners,  and  with  the  usual  power  attaching  to  the  acting 
owners  or  ship's  husbands,  and  that  they  shall  be  entitled  to  the 
usual  remuneration  of  ship's  husbands,  brokers,  and  agents,  in 
charges,  interest  on  commissions,  no  other  person  to  be  employed. 
In  cases  of  advance,  Preston  &  Watson  to  have  a  lien  upon 
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*  the  said  steamer  for  all  advances,  with  interest  after  the  *  815 
rate  of  &l.  per  cent  per  annum,  made  by  them,  or  a  lien 
upon  the  respective  profit  or  balance  due  to  each  part  owner. 
And  also,  in  consideration  of  the  premises,  it  is  agreed,  that,  if 
any  of  the  subscribing  parties  sell  their  shares,  or  a  part  thereof, 
except  and  subject  to  this  agreement  and  provision  for  the  continu- 
ance of  the  employment  of  Preston  &  Watson  as  ship's  husbands 
and  brokers,  they  shall  pay  the  sum  of  1500/.  as  and  for  compen- 
sation and  liquidated  damages,  the  remuneration  of  ship's  hus- 
bands and  agents  being  understood  to  be  30Z.  per  annum,  British 
sterling,  for  keeping  the  ship's  books,  5/.  per  cent  on  all  charters 
effected,  or  for  loading  the  ship  on  the  berth,  21.  IO9.  per  cent  on 
all  inward  freights.  And  the  said  subscribing  parties  hereto  do 
hereby  appoint  Patrick  Phelan  Brenan  as  master  of  the  said 
steamer,  at  6/.  69.  per  month,  and  21.  10s,  per  cent  on  the  freight. 
Wherever  freight  is  mentioned  in  this  agreement,  it  means  gross 
freight  and  passage-money.  The  said  Patrick  Phelan  Brenan  also 
agrees  to  provide  himself  and  crew  with  all  provisions  and  stores, 
at  I5.  Sd.  per  man  per  day,  while  actually  employed,  and  28.  6d. 
extra  per  day,  for  not  exceeding  four  officers,  including  the  cap- 
tain, while  actually  employed,  and  that  he  provides  the  passengers 
with  every  thing  necessary,  for  one-fourth  of  the  passage-money. 
It  being  agreed  for  the  security  of  the  separate  owners  that  Patrick 
P.  Brenan  hands  the  receipts  for  payment  of  all  stores  and  other 
provisions  to  Preston  &  Watson,  the  ship's  husbands,  each  voyage, 
before  sailing,  failing  in  which  Preston  &  Watson  are  hereby 
authorized  to  pay  the  amount,  and  Patrick  Phelan  Brenan  binds 
himself  to  refund  the  same  to  them  on  demand,  and  also  to  remit 
to  them  all  moneys  which  he  may  receive  abroad,  merely  deduct- 
ing any  sum  positively  necessary  for  ship's  disbursements. 
Each  of  the  subscribing  owners  bind  *  themselves  to  pay  *  816 
their  proportion  of  steamer's  expenses  and  disbursements. 
Each  of  the  subscribing  parties  bind  themselves  to  pay  their  re- 
spective proportions  in  the  said  contract  to  Preston  &  Watson  or 
Patrick  P.  Brenan,  to  pay  for  the  said  steamer  as  it  becomes  due, 
according  to  the  contract;  namely,  one-fourth  part  of  their  re- 
spective proportions  of  11,400?.  when  the  keel  is  bored,  one-fourth 
part  when  the  ship  is  plated,  one-fourth  part  when  the  vessel  is 
launched,  and  the  remaining  fourth  when  the  vessel  is  delivered 
to  Patrick  P.  Brenan.    It  is  further  agreed,  that  should  three- 
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fourths  of  the  owners  iind  that  Preston  &  WBtson,  as  ship's  hus- 
bands or  agents  of  Patrick  P.  Brenan,  as  master,  have  committed 
any  gross  act  of  negligence  or  fraud  in  their  respecUve  capacities 
as  ship's  husbands,  or  agents,  or  master,  the  said  three-fourths  of 
the  owners  in  point  of  value,  shall  (provided  their  decided  and 
positive  disapprobation  is  expressed  in  writing  to  the  said  partieH, 
and  provided  they  show  the  committal  of  any  such  ignorant  or 
fraudulent  act  as  aforesaid,  prejudicial  to  the  owners'  interest,  and 
provided  they  are  not  acting  from  caprice  or  interest)  have  the 
power  of  discontinuing  their  services  as  agent  or  captain,  by  yix- 
chasing  Patrick  P.  Brenan's  or  Preston  £  Watson's  share,  at  soch 
fair  price  as  may  be  mutually  agreed  upon,  it  being  mutually* 
agreed  that,  before  such  purchase  is  effected,  all  the  debts  of  the 
vessel  sliould  previously  bo  paid,  and  that  the  expense  of  snch 
inquiries,  and  all  costs  attached  thereto  or  connected  with  the 
transfer  of  such  share,  shall  be  at  the  cost  of  that  three-fourths  of 
the  owners  who  are  dissatisfied  with  Captain  Patrick  P.  Brenan  &s 
master,  or  Prest^jn  &  Watson  as  agents.  And,  in  consideration  of 
the  premises  the  said  Patrick  P.  Brenan  doth  hereby  agree,  to  and 
with  the  said  Preston  &  Watson,  and  the  several  other  persons 

whose  names  are  hereto  subscribed  (in  the  mean  time, 
*  817    *  and  till  the  said  steamer  can  'be  completed,  and  till  the 

said  several  shares  can  be  assigned  over  to  the  said  Preston 
Si  Watson  and  the  several  persons,  in  manner  aforesaid),  that  be 
will  on  request  assign  unto  the  said  Preston  &  Watson,  on  behalf 
of  themselves  and  the  said  several  other  persons  whose  names  are 
hereunto  subscribed,  all  his  benefit,  interest  of  and  in  the  wd 
contract  dated  the  24th  day  of  January,  1851,  with  the  said  Alex- 
ander Denny  &,  Brother  for  building  the  intended  steamer,  for 
securing  to  the  said  Preston  &  Watson  and  the  said  sevei'ftl  parties 
whose  names  are  intended  to  be  hereunto  subscribed  the  repayment 
of  the  said  several  sums  of  money  which  the  said  Preston  &  Wat^ 
son,  and  the  several  persona  or  any  of  them,  may  pay  in  manner 
and  at  the  time  aforesaid,  with  full  power  for  the  said  Preston  ^ 
Watson  to  proceed  to  enforce  the  said  contract,  and  to  exercise  all 
the  rights  and  powers  in  the  name  of  the  said  Patrick  F.  Brenan 
in  manner  therein  contained." 

The  defendants  were  employed  in  pursuance  of  this  agreement 
as  the  brokers  and  agents,  and  ship's  husbands  for  the  ship;  ^d 
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the  defendants,  as  such  agents  and  ship's  husbands,  on  the  9th  of 
September,  1851,  entered  into  a  contract  with  Messrs.  Burns  & 
Mclver,  of  Liverpool,  to  charter  the  ship  at  the  rate  of  1S4Z.  per 
week.  It  was,  however,  agreed  between  the  defendants  and  Messrs. 
Burns  &  Mclver  that  the  sum  to  be  paid  by  Burns  &  Mclver 
should  be  stated  in  the  charter-party  as  130Z.  per  week  only. 
Accordingly  a  charter-party  was  executed  by  the  defendants  as 
agents  and  ship's  husbands,  and  Messrs.  Burns  &  Mclver,  whereby 
it  was  expressed  that  the  ship  was  chartered  to  Messrs.  Burns  & 
Mclver  for  130Z.  a  week. 

Messrs.  Burns  &  Mclver  freighted  the  ship  and  *  employed  *  818 
Iter  under  their  agreement  up  to  the  12th  of  October,  1852, 
and  during  all  that  time  they  paid  to  the  defendants  1842.  per 
week. 

Two  half-yearly  accounts  had  been  rendered  to  the  plaintiffs  by 
the  defendants  since  the  agreement  with  Messrs.  Burns  &  Mclver, 
and  in  these  accounts  the  owners  of  the  ship  were  only  credited 
with  the  sum  of  1302.  per  week. 

The  bill  and  affidavits  further  stated,  that  the  sum  of  1302.  was 
fraudulently  inserted  in  the  charter-party  by  the  defendants,  instead 
of  the  sum  of  1342.,  for  the  purpose  of  enabling  the  defendants  to 
appropriate  to  their  own  use  the  weekly  difference  or  sum  of  42. 
without  accounting  for  the  same,  and  that  the  weekly  difference  or 
sum  of  42.  had  been  fraudulently  withheld  from  the  plaintiffs,  and 
appropriated  by  the  defendants  to  their  own  use ;  that  the  plaintiffs 
had  never  been  informed  by  the  defendants  that  the  latter  were  in 
receipt  of  1342.  per  week  for  the  ship,  and  were  ignorant  of  the 
fact  until  the  11th  of  October,  1852,  when  the  plaintiff  Patrick  P. 
Brenan  accidentally  discovered  the  same  in  conversation  with  the 
agent  of  Messrs.  Burns  &  Mclver,  and  thereupon  informed  the 
other  plainti£&  thereof. 

On  the  19th  of  October,  1852,  the  plaintiffs  signed  and  sent  to 
the  defendants  a  copy  of  following  document  signed :  — 

'^  We,  whose  names  are  hereunto  subscribed,  being  owners  of 
three-fourths  of  the  shares  of  the  screw  steamer  Phoebe  of  Liver- 
pool, having  ascertained  that  Preston  &  Watson,  acting  as  ship's 
husbands,  have  in  a  contract  entered  into  with  Bums  &  Mclver, 
received  and  charged  one  weekly  sum  of  42.  sterling  to  the 
said  *  Burns  &  Mclver,  which  they  have  not  credited  to  *  819 
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the  said  owners,  do  hereby  express  our  decided  and  positiTe  dis- 
approbation in  writing  of  such  conduct,  and  in  pursuance  of  the 
power  in  us  restfid  by  the  agreement  of  the  20th  of  February,  1851 , 
we  do  find  and  declare  such  act  a  fraudulent  one,  and  in  direct 
contravention  of  the  said  agreement.  And  we  do  hereby,  in 
further  exercise  of  the  said  power,  discontinue  the  services  of  the 
said  Preston  &  Watson  from  henceforth,  as  agents  or  ship's 
husbands  or  in  any  other  capacity,  and  are  ready  and  hereby  o%r 
to  purchase  the  shares  in  the  said  vessel  held  by  the  said  Preston 
&  Watson,  at  such  fair  price  as  may  be  mutually  agreed  upon, 
which  we  hereby  undertake  forthwith  to  pay ;  and  until  some  other 
agents  or  ship's  husbands  be  appointed,  we  hereby  authorize 
Patrick  P.  Brenan,  the  captain  in  command,  to  negotiate  with 
Messrs.  Burns  &  Uclver  for  a  renewal  of  or  for  a  new  charter, 
and  in  every  way  to  act  for  the  said  owners  in  the  charterii^, ' 
employing,  or  man^ng  the  said  vessel.  Witness  our  hands,  this 
11th  day  of  October,  1852,  P.  P.  Brenan,  four-sixths ;  Thomab 
Barnes,  one-sixteenth ;  Patrick  Keilt,  one-sixteenth ;  Ph(ebe 
Elizabeth  Hough  Watt,  five-sixteenths ;  Alexander  Denny,  two- 
sixteenths." 

The  defendants  replied  to  this  notice  as  follows :  — 

"  Liverpool,  19th  October,  1852. 
"Sir, —  We  are  this  moment  in  receipt  of  a  Mr.  Artbur 
Smith's  letter  of  this  date,  containing  your  notice  of  the  11th 
instant,  for  which  proceeding  there  is  not  the  slightest  ground. 
When  we  first  etfected  the  charter  with  Messrs,  Burns  &  Mclver, 
these  gentlemen  declined  to  give  more  than  130^  per  week  for  the 
Phcebe,  and  stated  they  would  not  on  any  account  sign  a  charter 

for  more  than  that  rate.     We  then  endeavoured  to  get  more, 
*  820  *  money  in  another  shape,  and  the  charterers  at  length 

agreed  that  they  would  give  a  further  sum. by  way  of  com- 
mission, amounting  to  not  more  than  208/.  per  annum :  but  as  they 
were  giving  such  a  large  freight,  it  was  tmderstood  that  it  would  be 
better  not  to  state  the  amount  for  the  present.  Wo  therefore  con- 
ceived that  it  would  be  better  to  leave  the  settlement  of  this  small 
amount  until  the  final  completion  of  the  charter,  and  when  the 
full  amount  of  the  charter  and  this  conunision  is  got  in  it  will 
appear  in  our  next  accounts.  If  we  had  intended  to  take  this 
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commission  for  ourselves,  we  could  have  done  so  by  stipulating 
that  it  should  be  considered  as  a  compensation  to  us  in  lieu  of  the 
2i  per  cent  which  we  were  entitled  to  by  the  agreement  on  all  inward 
freights.  You  will  therefore  perceive  that  your  notice  is  quite 
premature  and  uncalled  for ;  and  we  must  consider  it  an  unfair  or 
capricious  attempt,  for  your  own  interested  purposes,  to  get  rid  of 
us,  after  our  having  been  mainly  instrumental  in  getting  up  the 
ship,  advancing  money  for  that  purpose,  and  opening  the  trade. 
We  need  hardly  say,  that  we  shall  hold  you  responsible  to  the 
provisions  contained  in  our  agreement  of  20th  February,  1851,  and 
shall  take  proceedings  as  we  may  be  advised. 

"  Yours  obediently, 

"  PfiBSTON  &  Watson." 

The  bill  and  affidavit  stated,  that  at  all  times  since  the  service 
of  the  notice,  the  plaintiffs  had  been  willing  to  purchase  the  shares 
of  the  defendants  in  the  ship,  pursuant  to  the  provisions  in  that 
behalf  contained  in  the  agreement  of  the  20th  of  February,  1851. 

On  the  2l8t  of  October,  1852,  a  considerable  portion  of  the 
steam  machinery  of  the  ship,  without  which  it  would  be 
impossible  for  the  ship  to  proceed  to  sea,  was  *  at  the  *  821 
engineer's,  Mr.  Baker  of  Liverpool,  for  the  purpose  of  re- 
pair. The  defendants  wrote  to  the  engineer,  requiring  him  to 
give  the  machinery  up  to  them,  which  he  accordingly  did.  On 
the  production  of  the  letter  at  the  hearing  of  the  appeal,  it  ap- 
peared, however,  that  to  this  application  they  described  themselves 
as  part  owners  only,  not  as  ship's  husbands. 

On  the  22d  of  October,  the  plaintiffs'  solicitor  served  on  the 
defendants  a  notice  requiring  them  forthwith  to  restore  the  ma- 
chinery to  the  captain,  on  board  the  vessel  in  the  Trafalgar  Dock, 
.  Liverpool.  The  notice  further  stated,  as  the  fact  was,  that  the 
vessel  was  under  an  engagement  to  sail  from  Liverpool  on  a  voy- 
age for  Constantinople,  on  the  10th  of  November ;  and  it  informed 
the  defendants,  that  unless  the  machinery  was  restored  before  11 
o'clock  in  the  forenoon  of  the  23d  of  October,  Captain  Brenan 
would  procure  new  articles  to  be  made  for  the  vessel,  to  supply 
the  place  of  those  removed  by  the  defendants,  and  that  the  defend- 
ants would  be  held  liable  for  the  whole  costs,  charges,  and  ex- 
penses thereof,  and  for  all  damages  that  might  arise  from  the 
detention  of  the  vessel,  or  otherwise  in  consequence  of  the  machin- 
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ery  not  being  ready  in  time  to  enable  the  Teasel  to  sail  on  the  10th 
day  ofNoYember,  according  to  her  engagement. 

The  notice  furtlier  stated,  that  six  of  the  plaintiffi,  Phcebe 
Elizabeth  Watt,  Patrick  Phelan  Brenan,  Thomas  Bames,  P.  Kelly, 
Alexander  Denny,  and  Archibald  Denny,  were  prepared,  in  case 
the  defendants  required  the  same,  to  give  them  the  eecnrity  in  the 
Court  of  Admiralty,  to  the  value  of  the  defendants'  shares  in  the 
Teasel,  for  her  safe  return  from  her  intended  Toyage. 

The  bill  and  the  affidavits  in  support  of  the  motioa 

*  822    *  stated  that  the  defendants  had  not  restored  the  portions 

of  machinery,  fittings,  and  other  articles,  or  any  of  them, 
but  refused  absolutely  to  do  so,  and  retained  the  same  for  the 
purpose  of  preTenting  the  ship  from  sailing  according  to  the 
engagement,  and  that  unless  the  portions  of  machinery,  fittings, 
and  other  articles  were  immediately  restored,  it  would  be  impos- 
sible for  the  ship  to  sail  according  to  her  engagement,  or  until 
new  machinery  and  other  articles  should  baTC  been  proTided  in 
their  place ;  that  the  same  could  be  provided  by  the  10th  of 
November,  1852 ;  and  that  the  plaintiffs  would  be  put  to  Tery 
great  expense  in  procuring  them,  as  well  as  by  the  delay  which 
would  be  caused  to  the  ship,  besides  being  liable  to  the  special 
loss  (if  any)  arising  from  the  non-fulfilment  of  their  agreement. 

Tlie  prayer  of  the  bill  was,  that  the  defendants  might  I>e  decreed 
to  come  to  an  account  in  respect  of  their  receipts  and  payments 
as  ship's  husbands,  brokers,  and  agents,  and  might  be  charged 
therein  with  the  fiill  sum  of  1342.  a  week,  and  that  proper  direo-  - 
tions  might  be  given  for  charging  them  with  the  loss  occasioned 
to  their  co-owners  by  such  their  conduct  therewith  ;  and  that,  if 
the  defendants  should  desire  the  same,  then  that  the  value  of  the 
defendants'  shares  might  be  ascertained,  the  plaiutiffB  being  will- 
ing and  thereby  offering  to  purchase  the  same  shares  at  such , 
Talue,  and  tliat  the  defendants  might  bd  restrained  by  injunction 
from  further  acting  as  ship's  husbands,  agents,  or-brokers  of  the 
ship,  and  from  preventing  or  interfering  with  her  sailing,  in  fulfil- 
ment of  her  engagement,  either  by  withholding  the  machinery  or 
otherwise ;  and  that,  if  necessary  or  proper,  some  proper  person 
might  be  appointed  as  receiver  of  the  ship,  and  the  machinery, 
tackle,  and  other  appurtenances,  and  to  manage  the  ship,  and  to 
receive  the  moneys  theu  due  from  Messrs.  Bums  &  Mclver. 

*  823       •  In  opposition  to  the  motion,  many  affidavits  were  filed ; 
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and  amongst  others,  an  affidavit  of  Charles  Pany,  clerk  to  the 
defendants,  who  deposed  that  on  or  about  the  mon&  of  May, 
1852,  the  plaintiff.  Captain  Brenan,  was  in  the  private  office  of 
the  defendants  in  Warder  Street,  Liverpool,  examining  the  accoants 
of  the  steamer  along  with  the  defendant  Watson,  and  that  the 
witness  heard  him  say  to  Mr.  Watson,  '*  You  have  only  charged 
commisBion  up  to  the  present  time  on  the  net  amount  of  freight 
or  charter-money  per  Phoebe ; "  to  which  Mr.  Watson  replied, 

•  "  We  receive  the  diSerence  of  commission  on  Phoebe's  charter 
from  the  charterers." 

Another  affidavit  was  that  of  William  Wallace  Bruce,  who  de- 
posed, that  in  the  month  of  May,  1852,  Captain  Brenan  said  to 
him,  "  Are  you  aware  of  the  fact  of  Preston  &  Watson  having  re-  • 
ceived  a  commission  from  Bums  &  Mclver  over  and  above  the 
amount  of  freight?"  to  which  the  witness  answered,  "I  know 
nothing  about  the  charter  or  the  commission ;  "  and  that  Captain 
Brenan  then  said  to  him,  that  he  knew  for  a  &ct  that  Preston  & 
Watson  had  received  an  amount  aa  commission  from  Burns  & 
Mclver  over  and  above  the  charter- money. 

In  reply,  Captain  Brenan  deposed,  that  the  defendant  Watson 
never  did,  at  any  time  previous  to  the  11th  of  October,  1852,  state 
to  him  that  he,  with  Preston  his  partner,  was  in  receipt  of  41.  a 
week,  or  any  other  sum  by  way  of  commission  or  otherwise,  from 
Barns  &  Mclver,  beyond  or  in  addition  to  the  130/.  He  further 
deposed  that  he  had  read  the  copy  affidavit  of  William  Wallace 
Bruce,  and  admitted  that  the  conversation  therein  stated,  or  some- 
thing to  the  like  effect,  did  take  place  about  the  time  therein  stated ; 
but  that  the  circumstances  under  which  the  conversation  took 
place  were  as  follows :  Some  time  previous  to  the  con- 
versation, *  Mr.  Mclver,  one  of  the  charterers,  wished  to    •  824 

.  have  some  alteration  made  in  the  capacity  of  the  vessel 
for  cargo,  by  the  temporary  removal  of  some  partitions  in  the 
state-room,  ladies'  cabin,  and  store-room,  to  which  the  witness 
at  once  agreed.  And  that  Mr.  Watson,  coming  on  board  at  the 
time,  made  objections,  which  appeared  to,  the  witness  to  annoy 
Mr.  Mclver,  In  the  course  of  that  day  Mr.  McAlister,  the  man- 
^ng  clerk  of  the  charterers,  in  conversation  with  the  witness, 
said,  "  Mr.  Watson  should  have  been  the  last  to  object,"  or  words 
to  that  efiect.  The  witness  asked  him  what  he  meant ;  and  Mr. 
McAlister  said,  "  J  cannot  tell  you  any  thing,  except  that  Watson 
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should  be  the  last  to  object."  In  consequence  of  this  conversa- 
tion, the  witness  suspected  sbme  concealment,  and  endeavoured 
to  ascertain  the  fact  from  Bruce,  wlio  was  the  -cash-keeper  and 
managing  clerk  of  Ur.  Watson  ;  but  Bruce  denied  all  knowledge 
of  any  sum  beyond  the  charter  being  received  by  Preston  &  Wat-  ■ 
son.  Being  reassured  by  the  statement  of  Bruce,  the  witness  had 
not  then,  nor  since,  until  the  11th  of  October,  the  slightest  knowl- 
edge of  the  sum  of  41.  a  week  or  any  other  sum  being  so  paid  ; 
that  when  Mr.  McAlister,  on  the  11th  of  October,  in  conversation  • 
about  the  renewal  of  the  charter,  and  wishing  to  get  it  on  cheaper 
terms,  accidentally  mentioned  having  paid  134/.  a  week  for  the 
vessel,  the  witness  said,  "  No  :  ISO/.,"  and  Mr.  McAlister  at  once 
■  observed,  "  You  were  not  to  know  of  that  il."  The  witness  said, 
that  if  he  made  use  of  tlie  words  stated  by  Mr.  Bruce  on  the  2d 
of  November,  1852,  or  any  other  occasion,  namely,  that  "  I  knew 
for  a  fact  that  Preston  &  Watson  had  received  an  amount  of 
conmiission  from  Burns  &  Mclver  over  and  above  the  charter 
money  "  (which  he  did  not  recollect,  as  he  did  not  recollect  the 
precise  terms  of  the  conversation) ,  he  did  so  for  the  sole 
"  826  purpose  of  endeavouring  to  ascertain  the  •  truth  or  ground- 
lessness of  the  suspicions  raised  in  his  mind  by  Mr.  McAl- 
ister's  words,  "  Watson  should  be  the  last  to  object ;  "  that  those 
suspicions  were  removed  by  the  statement  of  Bruce  denying  any 
knowledge  of  the  fact  of  such  over-payment. 

The  Vice-Chancellor  refused  the  injunction,  on  the  groaud  of 
delay.  His  Honor  said,  that  on  one  side  it  was  sworn  positively 
there  was  the  conversation  in  May,  bringing  knowledge  to  Captain 
Brenan  ;  and  tliat,  on  the  other  side,  there  was  not  any  distinct 
statement.  Captain  Brenan  merely  stating  that  he  did  not  recol- 
lect the  terms  of  the  conversation,  and  that,  if  the  conversation 
did  take  place,  it  only  raised  a  suspicion  iu  his  mind.  His  Honor  . 
thought  that,  upon  this  evidence,  it  was  Captain  Brenan's  duty  to 
have  brought  forward  the  case  in  May,  and  that  the  Court  would 
not  be  justified  in  interfering  by  injunction  with  the  legal  right,  on 
evidence  of  this  description. 

Evidence  was  gone  into  after  the  decision  of  the  Vice-Chancellor, 
with  reference  to  the  appeal,  and,  among  other  witnesses,  Mr. 
UcAliater,  managing  clerk  of  Messrs.  Burns  &  Mclver  (who  was 
mentioned  in  Captain  Brenan's  affidavit),  deposed  that  the  circnio- 
stances  under  which  the  130Z.  was  accepted  were  the  foUovring, 
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Tiz. :  There  had  been  a  previous  meeting  between  Hr.  Hclver,  the 
vitneBS,  and  some  of  the  owners  of  the  Phoebe,  as  to  terms  of  chai^ 
ter,  but  they  were  not  then  agreed  upon,  although  130/.  per  week 
bad  been  named.  Either  on  the  same  day,  or  subsequently,  the 
defendant  Watson  came  to  the  office  alone,  and  afler  some  little 
conversation  between  him  and  Hr.  Mclver,  at  which  the  witness 
was  present,  Mr.  Watson  said,  "  You  shall  have  the  vessel  at  130/. 
a  week,"  or  to  that  effect  Something  was  then  said  by 
.  him  respecting  commission,  to  the  following  *  effect:  "You  *826 
know  we  are  brokers,  and  like  commission.  Will  you  allow 
us  a  commission  ?  "  Hr.  Hclver  said,  in  ratlier  a  hurried  way, 
"  Well,  you  shall  have  it ; "  or  "  we  will  allow  it  you."  The 
witness  was  not  quite  sure  when  the  amount  was  first  mentioned, 
but  he  said  that,  at  all  events,  his  firm  agreed  to  give  Hessrs. 
Preston  &  Watson  41.  a  week  for  themselves.  He  could  not 
remember  whether  the  allowing  that  sum  was  made  a  condition 
of  their  having  the  ship.  Tlie  witness  did  not  pay  milch  attention 
to  the  subsequent  part  of  the  conversation,  but  had  a  recollection 
of  something  being  said  by  Mr.  Watson  to  Mr.  Mclver,  respecting 
the  allowance  of  4/.  not  being  made  known  to  the  owners,  but  in 
what  terms  that  was  expressed  he  did  not  recollect,  though  the 
terms  used  then  left  an  impression  on  his  mind  that  Mr.  Watson 
wished  that  the  arrangement  should  not  be  communicated  to  them. 
The  witness  saw  Captain  Brenan  several  times  in  London,  in  the 
early  part  of  October,  1852 ;  and,  in  one  of  his  conversations  with 
him,  the  witness  stated  the  amount  which  he  had  been  paying  for 
the  vessel.  It  came  out  in  the  following  way.  Captain  Brenan 
had  expressed  his  wish  that  Messrs.  Burns  &  Mclver  should  re- 
charter  his  vessel.  The  witness  told  him  that  he  might  be  quite 
sure  that  they  would  not  ^ve  so  much  for  her  again,  and  threw 
out  casually  that  it  had  been  134/.  a  week.  When  the  witness 
mentioned  that  sum,  it  appeared  to  him  that  he  had  let  out  some- 
thing that  Captain  Brenan  had  not  known  before.  How  he  gath- 
ered that  to  be  the  case,  whether  from  some  observation  of  Captain 
Brenan's,  or  merely  from  the  expression  of  bis  countenance,  he 
did  not  recollect.  He  said  further,  that  Messrs.  Burns  &  Hclver 
were  extensive  steamship  owners.  He  had  been  employed  by 
them  in  different  capacities  in  connection  with  their  business  for 
past  the  last  ten  years ;  that  no  other  instance  had  occurred 
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*  827  in  his  experience  of  any  *  commission  being  pud  by  cbar- 
terers  of  a  ship  to  the  parties  chartering. 
The  present  motion  by  way  of  appeal  was,  tbat  the  defendants 
might  be  restrained  by  injunction  from  further  acting  as  ship's  bos- 
bands,  agents,  or  brokers  of  the  ship  Phoebe  in  the  plaintiffs'  bill 
mentioned,  and  from  preventing  or  interfering  with  the  sale  of  the 
ship  Phcebe,  in  fulfilment  of  the  charter-party  in  the  plaintifis'  bill 
mentioned,  to  be  made  between  the  plaintiff  and  Messrs.  Bums 
&  Mclver,  in  the  bill  also  mentioned,  either  by  withholding  or 
retaining  the  portions  of  the  machinery  or  otherwise.  An  original 
motion  was  also  made  by  leave  at  the  same  time,  that  some  proper 
person  might  be  appointed  as  receiver  of  the  ship,  and  the  machin- 
ery and  tackle,  and  other  appurtenances,  and  to  manage  the  ship 
with  proper  directions  in  that  behalf. 

Mr.  Bethell,  Mr.  F&UeU,  and  Mr.  W.  M.  James,  were  for  the 
appellants. 

Mr.  Roll  and  Mr.  Bumie,  for  the  respondents. 

The  nature  of  the  arguments  appears  sufficiently  'from  the 
judgment. 

The  Lord  Jdsticb  Enioht  Bruce.  —  This  case  has  been  brought 
before  us  upon  evidence  of  which  part  only  was  before  the  Vice- 
Chancellor,  in  whose  Court  originally  it  was.  How,  therefore, 
tliat  learned  Judge  would  have  dealt  with  the  present  materials 
we  cannot  be  sure ;  but  we  have  the  best  reason  for  believing  that 
had  his  mind  been  satisfied  as  to  the  point  of  delay  or  acquiescence, 
his  decision  upon  those  before  him  would  have  been  in  the  plaintida' 
favour,  I  mean,  of  course,  so  far  as  the  motion  in  tliat  Court 
*  82S  *  extended.  We  have  now  here,  not  only  that,  but  an  addi- 
tion to  it.  By  that  addition,  and  the  fresh  evidence,  we 
consider  the  plaintitTs'  case  perhaps  assisted,  certainly  not  preju- 
diced ;  but  we  wish  to  l>e  understood  as  not  giving  any  opinion 
whetlier,  if  we  had  merely  heard  the  matter  as  it  was  before  the 
Vice-Chancellor,  we  should  have  refused  or  acceded  to  the  original 
motion  wholly  or  in  part. 

The  charge,  or  main  charge,  against  the  defendants  is,  that  they 
owning  eight  sixty-fourths  of  the  vessel  in  question,  of  which  tiie 
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other  fifty-six  parts  belong  to  the  plaintifis,  and  being  the  ship's 
husbands,  brokers^  and  agents,  acted  in  fraud  of  their  partners 
and  principals,  by  making  clandestinely  from  the  employment  of 
the  ship  a  profit  for  the  peculiar  and  exclusive  benefit  of  the  de- 
fendants themselves,  beyond  and  independently  of  any  advantage 
properly  incident  to  the  character  of  ship's  husbands,  agents,  or 
brokers,  and  appropriating  accordingly  that  profit  to  the  defend- 
ants' private  purposes ;  and  the  plaintifis  say  that,  assuming  this 
charge  not  to  be  fully  established,  the  defendants  are  still  -open  to 
the  imputation  and  complaint  of  not  having  duly  accounted  to  the 
plaintiffs,  and  of  having  improperly  withheld  from  them,  if  not 
their  fair  share  of  the  net  earnings  of  the  vessel  received  by  the 
defendants  in  their  fiduciary  character,  at  least  that  information 
which  an  agent  owes  to  his  principal. 

Now,  so  far  as  the  truth  of  the  main  question  in  a  cause  may  be 
said  to  be  established  upon  an  interlocutory  application,  such  as 
we  have  before  us,  we  are  satisfied  that  the  evidence  here  at  least 
establishes  the  truth  of  one,  if  not  of  both  of  these  charges.  It 
seems  to  us  plainly,  an  untenable  and  perhaps  an  irrational  prop- 
osition to  suggest,  that  in  point  of  law,  equity,  or  moral- 
ity *  the  defendants  could  be  entitled  to  retain  for  their  *  829 
exclusive  benefit  the  4Z.  weekly  for  which  they  stipulated 
by  the  articles  of  9th  September,  1851,  connected  with  the  charter- 
party  of  the  same  date.  That  sum  was  substantially  part  of  the 
rent  or  hire  of  the  vessel ;  and  if  the  defendants,  reasonably  or 
unreasonably,  considered  themselves  as  the  ship's  husbands,  agents, 
or  brokers,  entitled  to  receive  in  respect  of  the  charter  or  hiring 
to  Messrs.  Burns  &  Mclver,  a  greater  remuneration  than  5Z.  per 
cent  on  the  weekly  ISOZ.,  it  was  incumbent  on  the  defendants,  as 
between  themselves  and  the  plaintiffs,  to  claim  that  greater  remu- 
neration, if  at  all,  openly,  directly,  and  in  a  straightforward  man- 
ner. The  defendants  could  not  possibly  be  justified  in  concealing 
or  keeping  back  the  weekly  4Z.,  or  applying  that  money  specifi- 
cally for  the  purpose  of  that  remuneration  without  the  plaintiffs' 
consent.  That  the  defendants'  conduct  was,  in  this  respect,  not 
open,  not  direct,  not  straightforward,  not  warrantable  in  any  men 
intrusted  as  agents  with  the  interests  of  others,  and  that  it  was 
therefore  such  as  to  justify  the  plaintiffs  in  objecting  to  the  contin- 
uance of  the  defendants  in  the  character  or  employment  of  ship's 
husbands,  agents,  or  brokers,  and  in  requiring  them  to  cease  from 
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acting  in  anj  Buch  capacity,  we  are  for  every  present  purpose 
satisfied. 

But  then  comee  the  questioa  of  delay,  or  acquiescence.  That 
any  one  of  the  piaintiffe  ever  intended  to  give  up  his  right  to  a 
participation  in  the  weekly  41.  which  originated  this  dispute,  we 
see  no  reason  for  beliering.  As  little  reason  do  we  see  for  believ- 
ing that  any  damage  or  prejudice  has  been  caused  to  the  defend- 
ants by  any  delay,  if  there  was  any,  on  the  part  of  the  plaintiffs, 
or  any  one  or  more  of  them,  in  complaining  of  the  defeud- 
*830  ants'  conduct,  or  in  objecting  to  it.  If  the  plaintifis,  *or 
any  one  or  more  of  them,  misled  the  defendants  in  this  re- 
spect, which  may  or  may  not  have  been,  we  believe  that  it  was 
done  innocently,  was  done  unintentionally,  and  has  not  occasioned 
any  loss  or  prejudice  to  the  defendants,  directly  or  indirectly. 
Why,  then,  should  they  complain  of  delay  ?  Especially,  we  think, 
they  cannot  do  so  effectually,  when  it  is  not  by  any  means  clear 
to  us  upon  the  evidence  that  tliere  has  been,  in  any  sense,  delay 
at  all,  since  the  plaintiUs,  or  any  one  of  them,  first  acquired  cor- 
rect knowledge,  or  information  sufficiently  full,  of  the  true  nature 
of  the  defendants'  proceedings  and  all  the  material  facts.  With 
those  facte  it  was  incumbent  on  the  defendante,  trusted  and  em- 
ployed as  they  were,  to  show  the  plaintifis,  or  one  of  them  at  least, 
acquainted,  or  in  default  for  not  having  become  acquainted,  earlier 
certainly  than  the  month  of  October  last,  as  the  condition  of  being 
heard  to  allege  effectually  acquiescence,  laches,  or  delay  on  tbe 
plaintiffs'  part.  This,  in  our  judgment,  has  not  been  shown;  and 
we  are  of  opinion  that  tbe  plaintiEfs  are  entitled  to  obtain  the  first 
part  of  tlieir  original  motion. 

As  to  the  rest  of  the  application  to  us,  we  are  at  a  loss  to  guess 
by  what  process  of  reasoning  the  defendants  could  have  persuaded 
themselves,  whatever  their  views  of  tbe  subject  of  the  weekly  4/- 
may  be,  that  it  could  be  right  to  possess  themselves  of  the  machin- 
ery in  question,  and  to  detain  it  from  the  vessel,  as  they  have 
done  and  are  doing.  Their  course  of  conduct  in  this  respect  at 
least  appears  to  us  at  present  to  have  been  inexcusable.  The 
actual  possession  of  the  vessel  has,  throughout,  been,  and  is,  with 
the  plaintiflTs,  or  the  captain  who  is  one  of  them,  and  the  charte^ 
ing  or  hiring  recently  effected  by  them,  who  owii  seven-eighths, 
is  not  successfully  challenged  as  a  fraudulent  or  ill-adviaed  or 
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imprudent  employmeut  of  her.  The  machinery  belongs  *  to  ♦  831 
her ;  and  having  been  repaired,  or  by  an  unjustifiable  act  on 
the  defendants'  part  prevented  from  being  so,  ought,  we  conceive, 
to  be  on  board,  the  plaintiffs  so  desiring.  What  right  can  the  de- 
fendants have  to  detain  the  machinery,  both  from  the  place  where 
it  was  for  the  purpose  of  being  repaired,  and  also  from  the  vessel  ? 

It  is  not,  however,  at  present  clear  to  us,  that  if  the  Court  of 
Admiralty  would,  at  the  instance  of  the  plaintiffs,  interfere  to  com- 
pel the  defendants,  either  upon  security  to  be  given  to  them  or 
otherwise,  to  deliver  the  machinery  to  the  plaintiffs,  we  ought  now 
to  interfere  concerning  it. 

What  we  propose,  therefore,  to  do  is,  to  grant  an  injunction  in 
the  words  of  the  first  part  of  the  original  motion,  and  as  to  the 
residue  of  that  motion  and  the  whole  of  the  additional  motion,  to 
let  the  case  stand  over,  witlioat  prejudice  to  any  question,  and  with 
liberty  to  apply,  and  to  give  the  plaintifib  leave  to  take  such  pro- 
ceedings in  the  Court  of  Admiralty,  with  respect  to  the  machinery 
or  otherwise  as  they  may  be  advised,  and  to  direct  the  costs  of  the 
motion  before  the  Vice-Chancellor  to  be  costs  in  the  cause,  reserv- 
ing all  the  costs  before  us. 

The  plaintiffs'  counsel  may,  however,  by  replying,  convince  us 
that  we  ought  to  make  an  order  more  beneficial  to  them ;  and  we 
are,  of  course,  ready  to  hear  him,  if  he  shall  desire  it. 

The  Lord  Justice  Lord  Cranworth.  —  I  do  not  know  whether 
it  might  be  proper  to  state  that  we  have  reason  to  believe  that  the 
Court  of  Admiralty  will  interfere. 

Mr.  Bethell^  in  reply.  —  It  is  a  question  of  jurisdiction. 
I  am  perfectly  content  *  with  the  order  in  every  respect ;  *  832 
and,  if  I  may  take  the  liberty  of  saying  so,  with  your  Lord- 
ships' judgment ;  but  what  I  should  have  pressed  upon  the  atten- 
tion of  your  Lordships  would  have  been  this :  that  where  a  plain- 
tiff comes  into  a  Court  of  Equity  upon  a  case  of  alleged  fraud,  and 
there  is  ground  for  that  case,  that  every  thing  else  connected  with 
the  case  may  with  propriety  be  included  in  that  suit,  aud  that  the 
Court  has  jurisdiction  to  deal  with  the  whole,  notwithstanding  the 
part  so  added  might,  if  it  had  not  been  connected  with  the  case  of 
firaud,  have  been  the  proper  subject  for  the  jurisdiction  of  some 
other  tribunal.    I  apply  that  to  the  extent  only  of  enabling  the 
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Court  to  deal  with  the  appoiatment  of  a  manager  of  the  ship,  and 
alsovith  restraiuing  the  defendantB  from  detaining  the  machinery; 
for  the  Conrt  will  remember  it  appeared  on  the  affidavita  that  they 
had  got  the  machinery  from  the  individual  with  whom  it  had 
been  deposited  for  the  purpoae  of  being  repaired  in  their  character 
of  ship's  husbands.  Therefore  they  have  received  and  detuned  it 
by  virtue  of  the  character  which,  on  the  ground  of  conduct  we  call 
fraudulent;  and  on  the  ground  of  conduct  that  rightly  requires 
tlie  interference  of  this  Court,  this  Court  tiiinks  it  right  to  deprive 
them  of  the  opportunity  of  any  longer  acting  in  that  capacity,  in 
which  capacity  they  obtained  the  machinery. 

The  Lord  JtrsrtCE  Lord  Obanwobth.  —  The  difficulty  which  I 
have  upon  the  point  is  this :  it  is  true,  that  in  one  sense  they  got 
it  because  they  were  ship's  husbands ;  but  if  they  had  not  been 
ship's  husbands  they  were  part  owners,  and  if  the  persons  who 
had  the  machinery  had  delivered  it  up  to  them  they  would  have 
been  doing  a  perfectly  law&l  act.    If  they  had  been  turned  out  of 

being  ship's  husbands  before  they  had  got  the  machinery,  and 
•  833    had  applied  for  it,  whether  they  could  have  compelled  •  the 

engineer  to  deliver  it  I  don't  know,  but  if  he  had  delivered 
it  he  would  have  done  a  lawful  act — they  were  entitled  to  the 


The  Lord  Justice  Enioht  Bbucb  (after  referring  to  the  original 
letter,  which  was  produced)  said:  They  do  not  in  that  letter 
describe  themselves  as  ship's  husbands. 

Mr,  Bumie.  —  They  subscribed  themselves  as  owners. 

Mr.  Sethell.  —  Then,  my  Lords,  supposing  that  to  be  so,  there 
is  but  one  remark  that  I  will  make,  and  if  your  Lordships  feel  a 
difficulty  about  it,  I  should  not  like  to  press  it  further.  It  appears 
to  me  to  be  a  very  material  thing  for  the  jurisdiction  of  this  Court 
always  to  vindicate  the  rights  of  this  Court,  if  put  in  motion  on 
the  ground  of  a  case  of  fraud,  to  include  within  the  compass  of 
that  suit  every  other  matter  connected  with  the  fraud,  every  thing 
that  forms  a  part  of  the  case.  If  a  dispute  arises  between  the  co- 
owners  involving  one  point,  and  involving  also  the  question  of  the 
management  of  the  ship,  and  the  first  point  is  properly  brought 
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within  the  jurisdiction  of  the  Court,  the  second  point  is  open  also. 
These  persons  being  co-owners,  and  some  of  them  claiming  the 
right  to  act  as  ship's  husbands,  a  right  defeasible  by  proof  of  im- 
proper conduct,  under  and  by  virtue  of  the  same  instrument,  cre- 
ating that  co-ownership,  your  Lordships  have  adjudicated  that  the 
complaint  arising  from  the  improper  conduct  has  been  properly 
brought  here,  and  that,  in  respect  thereof,  it  being  a  dispute  be- 
tween co-owners,  you  can  interfere  to  put  an  end  to  certain  of.  the 
co-owners  acting  as  ship's  husbands.  But  that  dispute  involves 
two  things,  not  only  the  question  who  shall  act  as  ship's  husbands, 
but  also  the  question  touching  the  management  and  conduct  of 
the  ship,  and  both  are  in  the  cause ;  "  because,"  say  the 
•  plaintiffs,  who  are  the  other  co-owners,  "  you  shall  cease  *  834 
to  be  ship's  husbands,  and  let  the  ship  sail  in  a  given  man- 
ner." "  No,"  say  the  defendants,  "  we  will  not  cease  to  act  as 
ship's  husbands,  and  we  will  not  agree  to  the  ship's  sailing  in  that 
given  manner."  Now,  there  are  two  disputes,  arising  from  one 
and  the  same  cause  of  controversy,  —  two  things  denied  by  the 
defendants,  but  both  arising  out  of  the  same  cause  of  controversy. 
Now,  if  your  Lordships  interfere  on  the  ground  of  one,  does  not, 
of  necessity,  the  jurisdiction  embrace  the  other  7  1  only  press  it 
to  this  extent,  that,  as  your  Lordships  are  making  merely  an  ad 
interim  order,  there  can  be  no  difficulty  in  making  that  ad  interim 
order  extend  to  the  appointment  of  a  manager  of  the  ship. 

There  is  another  point  of  view  that  gives  the  Court  jurisdiction. 
The  defendants  claim  a  balance.  Now,  by  this  agreement,  it  is 
stipulated  that  in  respect  of  their  dealings  as  ship's  husbands  they 
shall  have  a  lien  on  the  ship,  and  in  making  an  ad  interim  order, 
the  Court  has  jurisdiction  to  embrace  in  the  order  all  the  subjects 
of  dispute,  and  to  extend  the  ad  interim  order  to  the  other  appli- 
cation; namely,  to  the  appointment  of  a  manager  imtil  the 
hearing. 

The  bill  is  also  maintainable  on  another  ground.  There  is  a 
specific  chattel  in  which  the  plaintiffs  have  got  fifby-six  sixty-fourth 
parts,  and  the  defendants  eight  sixty-fourth  parts.  The  plaintiffs 
pray  to  have  that  specific  chattel  delivered  and  applied  in  conform- 
ity with  the  original  agreement.  There  would  clearly  be  jurisdic- 
tion for  that ;  and  therefore,  there  can  be  no  difficulty,  qtioad  that, 
in  appointing  a  receiver  in  the  mean  time.  The  receiver  asked  is 
a  receiver  of  the  machinery,  which  is  the  specific  chattel,  the  ulti- 
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mate  delivery  of  which  the  Court  can  clearly  order  at  the 

*  885   hearing ;  *  and  if  it  can  do  that  at  the  hearing,  in  the  mean 

time  it  can  provide  for  the  ad  interim  possession.  That 
takes  the  second  part  of  the  notice  of  motion.  The  third  part  of 
the  notice  of  motion  is  the  receiver  and  manager  of  the  ship. 
The  ship  is  a  matter  in  controversy,  and  in  controversy  in  this 
way :  the  defendants  say  that  the  ship  cannot  be  sold  without  their 
availing  themselves  of  the  right  of  ship's  husbands.  If  the  Court 
could  now  make  a  final  order  touching  the  defendants'  being,  or 
not  being,  ship's  husbands,  tliere  would  be  difficulty  in  asking  for 
an  interim  order  touching  the  management  of  the  ship ;  but  if  an 
interlocutory  order  can  alone  be  made,  there  may  be  included  in 
the  ad  interim  order  the  substitution  of  some  person  to  be  named 
by  the  Court  to  act  in  the  capacity  of  ship's  husbands.  Where  the 
Court  takes  away  from  a  defendant  a  certain  power  and  authority, 
but  does  not  at  the  same  time  delegate  that  power  and  authority 
to  any  other,  the  power  and  authority  being  essential  for  the  pres- 
ervation and  use  of  the  subject-matter  in  controversy,  the  interfer- 
ence by  way  of  injunction  would  only  in  fact  leave  the  property  in 
the  same  unprotected  state  in  which  it  originally  was,  unless  the 
Court  went  on  to  appoint  some  person  to  fulfil  the  duties  of  the 
defendants  who  were  displaced  by  the  ad  interim  order.  It  fol- 
lows, therefore,  from  the  mere  fact  of  the  order  being  made  dis- 
placing the  defendants,  being  only  an  ad  interim  order,  that  the 
Court  must,  by  virtue  of  the  same  authority,  delegate  to  a  nominee 
of  its  own  the  authority  and  power  which,  for  the  present,  it  takes 
away  from  the  defendants  by  the  force  of  the  order.  Then  the 
consequence  is,  that,  applying  both  those  principles,  if  there  is  rear 
son  to  believe  that  at  the  hearing  a  decree  will  be  made  for  restitu- 
tion to  the  plaintifis  of  the  machinery,  the  Court  has  a  right  to 

provide  for  the  custody  and  use  of  that  machinery  in  the 

*  886   mean  time.    If  the  *  Court  acts  against  the  defendants  upon 

a  ground  which  is  applicable  to  the  machinery,  it  cannot  leave 
the  machinery  in  the  power  of  the  defendants,  but  must  provide  a 
nominee  of  its  own  to  take  possession  and  apply  that  machinery  in 
the  mean  time ;  and  all  this  arises  from  the  very  circumstance  that 
the  only  order  which  the  Court  has  capacity  to  make  now,  is  a 
mere  interlocutory  or  ad  interim  order.  There  are  reasons  for 
going  to  the  full  extent  of  permitting  an  intermediate  receiver  to 
take  possession,  and  to  provide  a  person  to  act  as  manager  of  tiie 
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ship,  who  will  use  with  reference  to  the  ship  the  identical  powers 
and  authorities  which  at  present  are  to  be  taken  away. 

The  Lord  Justice  Knight  Bruce.  —  The  argument  is  plausible ; 
but  we  are  not  convinced  that  we  ought  to  act  until  an  endeavour 
shall  have  been  made  to  see  what  the  Court  of  Admiralty  will  do. 
We  cannot,  with  reference  to  a  peculiar  circumstance  or  a  particu- 
lar case,  lay  down  a  precedent. 

The  injunction  will  be  to  restrain  the  defendants  from  further 
acting  as  ship's  husbands,  agents,  or  brokers  of  the  ship  Phoebe. 
And  as  to  the  residue  of  the  original  motion,  and  the  whole  of  the 
additional  motion,  let  them  stand  over,  without  prejudice  to  any 
question,  and  with  liberty  to  apply,  and  let  the  plaintiffs  be  at  lib- 
erty to  take  such  proceedings  in  the  Court  of  Admiralty,  with 
respect  to  the  machinery  or  otherwise,  as  they  may  be  advised ; 
and  let  the  costs  of  the  motion,  before  the  Vice-Chancellor,  be 
costs  in  the  cause ;  and  let  all  the  costs  here  be  reserved.  If  any 
difficulty  should  arise  in  the  Court  of  Admiralty,  the  plaintiffs  may 
apply  to  us.  My  impression  is,  that  you  will  not  find  either  diffir 
culty  or  delay,  or  much  expense,  in  the  Court  of  Admiralty. 

*  After  this  order  had  been  made,  an  action  was  entered  *  837 
in  the  Court  of  Admiralty  in  the  matter  of  the  ship  Phoebe, 
in  a  cause  of  possession,  at  the  suit  of  the  owners  of  fifty-two 
sixty-fourth  parts  of  the  vessel.  The  warrant  issued  on  the  9th  of 
December,  and  was  served  on  the  10th  of  December ;  application 
was  made  on  the  same  day  for  a  monition  against  Edmund  Preston 
and  Caleb  David  Watson,  to  deliver  up  to  the  Marshal  of  the  High 
Court  of  Admiralty,  or  his  deputy  or  other  officer  to  be  named, 
such  part  of  the  machinery  of  the  steam-engines  of  the  barque 
or  steam-vessel  Phoebe  as  were  removed  from  the  vessel  for  the 
purpose  of  repair,  and  delivered  for  such  purpose  into  the  custody 
of  Thomas  Baker,  engineer  and  boiler-maker,  and  which  had 
since  been  obtained  from  him,  by  or  at  the  instance  of  Edmund 
Preston  and  Caleb  David  Watson,  owners  of  twelve  sixty-fourth 
parts  or  shares  of  the  said  barque  or  vessel,  and  which  still 
remained  iii  the  possession  or  custody,  or  under  the  power  or 
control  of  them,  Edmund  Preston  and  Caleb  David  Watson,  or 
either  of  them,  or  to  show  cause  why  the  same  should  not  be  so 
delivered  up  to  await  the  decree  of  the  High  Court  of  Admiralty, 
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in  a  certain  cause  of  poBsession  of  the  Biud  Bteam-barque  or  vessel 
Phcebe,  then  depending. 

The  Court  of  Admiralty,  however,  refused  to  issue  the  monition 
sought,  on  the  ground  that  it  had  no  jurisdictioQ,'  because  the 
minority  of  the  owners,  who  were  the  parties  applying  for  it,  were 
in  fact  then  in  possession  of  the  ship,  and  that  therefore  no  suit, 
as  to  the  possession,  could  be  maintained  by  them  in  that  Court 
for  the  recovery  of  the  ship,  or  for  any  part  of  the  machinery  or 
tackle  of  her. 

December  13. 

The  case  was  consequently  again  placed  in  the  paper  to  be 
spoken  to  upon  an  affidavit  of  the  &ct8  just  stated,  and 
*  888  *  upon  an  affidavit  of  a  proctor,  stating  that  the  time  at 
which  tlie  decree  in  the  said  cause  of  possession  could  be 
obtained  would  depend  on  the  following  circumstances :  that  the 
warrant  which  issned  on  the  9th  would  be  returnable  on  the  ZXet 
of  December;  should  no  appearance  be  given  to  the  warrant, 
judgment  would  go  ultimately  by  default,  and  possession  would  be 
decreed  of  the  vessel  with  all  its  incidents,  but  that  default  could 
net  be  avoidable  until  the  expiration  of  four  court  days ;  whereof 
the  first  would  be  31st  of  December,  the  next  would  be  .about  the 
12th  or  ISth  of  January,  and  the  other  two  at  intervals  of  a  week 
between  each,  thereby  making  it,  at  the  earliest,  about  the  end  of 
January,  before  a  decree  of  possession  could  be  obtwned,  assum- 
ing that  no  appearance  or  opposition  was  given ;  but  that  if  any 
appearance  or  opposition  was  given,  a  longer  time  might  elapse 
before  the  decree  could  be  obtained. 

Mr.  Bethell,  Mr.  FolleU,  and  Mr.  W.  M.  Jama,  for  the  plain- 
tifis,  submitted  that  an  attempt  having  been  in  vaiu  made  to 
obtain  relief  in  the  Admiralty  Court,  this  Conrt  would  interpose, 
now  that  its  interposition  was  clearly  required. 

Mr.  Molt  and  Jlfr.  Bumie,  contra. 

The  Lobd  Justice  Knight  Bbdce.  —  I  bad  in  my  own  mind 
some  misgivings,  on  the  former  occasion,  as  to  not  giving  this 
relief  at  that  period,  on  the  ground  of  the  fiduciary  relation 
which  bad  existed  between  the  parties,  by  reason  of  the  defendants 
having  been  the  ship's  husbands,  agents,  or  brokers,  the  duties  of 
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Thich  relation,  in  my  judgment,  and  I  believe  tliat  of  my  learned 
brother,  they  have  broken  and  abandoned.  Still  it  was  thought, 
on  the  whole,  more  prudent  that  resort  should,  in  the  first  instance, 
be  had  to  the  Court  of  Admiralty,  in  order  to  avoid 
*  any  chance  of  assuming  a  jurisdiction  properly  belonging  *  889 
alone  to  another  Court. 

Application  has  now  been  made  to  the  Court  of  Admiralty,  and 
the  matter  appears  to  stand  in  one  of  these  two  positions,  —  either 
that  by  reason  of  the  possession  of  the  hull  by  the  plaintiff,  that 
Court  cannot  interfere  with  respect  to  the  machinery ;  or  that 
according  to  its  constitution  and  forms  relief  cannot  be  given 
until  a  comparatively  distant  day,  with  respect  to  a  Bub)ect  which 
in  its  nature  requires  speedy  remedy.  Whichever  of  those  views 
be  the  correct  one,  in  my  opinion  this  Court  has  jurisdiction.  If  it 
were  merely  a  new  equity,  —  if  this  were  a  head  of  jurisdiction  not 
shown  and  proved  by  experience  to  belong  to  the  Court,  —  we  might 
possibly  have  felt  it  our  duty  to  accede  to  the  difficulty  which  Mr. 
Rolt,  properly  on  his  part,  suggested.  But  the  case  is  not  so.  It 
is  an  ancient  head  of  the  jurisdiction  of  this  Court  to  interpose  in 
aid  of  the  jurisdiction  of  other  Courts.  I  need  scarcely  refer  to 
the  manner  in  which  it  interferes  with  respect  to  executions  under 
judgments  at  law,  and  with  respect  to  suits  in  the  Ecclesiastical 
Court,  as  to  probate  or  administration,  by  appointing  a.  receiver 
pendente  lite.  In  other  instances,  too,  of  an  analogous  kind,  this 
Court  has  usefully,  and,  I  believe,  from  all  time,  so  far  as  "tiiat 
expression  may  be  used  with  reference  to  this  subject,  interposed. 
I  am  of  opinion  that,  if  the  Court  of  Admiralty  has  jurisdiction, 
this  is  a  case  of  that  description. 

But  there  is  also  before  us,  on  the  affidavit  that  has  been  pro- 
duced this  day  on  the  part  of  the  defendants,  and  is  to  be  filed,  an 
additional  proof,  if  additional  proof  were  wanting,  of  breach  of 
duty  and  abandonment  of  trust ;  namely,  the  withdrawing  of  the 
machinery  from  the  place  where  it  had  been  deposited  for 
the  purpose  of  *  repairs,  and  so  withdrawing  it,  before  •  840 
those  repairs  were  completed,  for  the  single  ■  purpose  of 
obtaining  an  improper  possession,  to  the  unjust  prejudice  and  to 
the  undue  disadvantage  of  the  partners  of  these  defendants. 
Their  conduct  appears  to  me,  as  far  as  the  evidence  before  us  goes> 
to  be  without  apology  and  without  excuse,  and  it  would  indeed  be 
to  be  lamented  if  there  were  no  jurisdiction  in  this  country  capa- 
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ble  of  remedying  such  flagrant  injustice.     I  am  of  opinion  that 
there  is  ample  jurisdiction  for  the  purpose. 

The  Lord  Justice  Lord  Cranworth.  —  I  believe  it  will  turn 
out.  that  in  the  result  the  Court  of  Admiralty  has  and  will  exer- 
cise jurisdiction  on  the  subject.  That  is  my  opinion.  If  that  be 
BO,  then  it  is  within  the  most  ordinary  instance  of  the  exercise  of 
jurisdiction  by  this  Court  to  protect  property  pending  litigation, 
that  we  should  interfere.  If  it  should  turn  out  that  there  is  no 
such  jurisdiction  in  the  Admiralty  Court,  —  that  the  Court,  having 
jurisdiction  over  the  hull  of  the  vessel  or  over  the  vessel  itself  in 
ordinary  cases,  has  not  jurisdiction  over  that  which  is  a  necessary 
part  of  the  ship,  the  machinery  that  has  been  removed,  —  then  I 
think  that  the  circumstance  of  there  being  no  jurisdiction  would 
be  a  sufficient  ground  alone  to  justify  us  in  interfering  in  a  case 
where  that  machinery  has,  by  a  breach  of  duty  of  a  party  who  was 
to  deal  with  it  in  trust  and  for  the  benefit  of  the  whole  of  the 
owners,  been  so  withdrawn  as  to  render  it  useless  to  them. 

The  Lord  Justice  Knight  Bruce.  —  The  plaintiffs  and  Dr. 
Carlyle  undertaking  to  abide  by  such  order  respecting  the  value  of 
the  machinery,  and  of  the  defendants'  share  of  the  vessel,  as  the 
Court  may  make,  declare  that  a  receiver  and  manager  of  the 
machinery  ought  to  be  appointed,  and  let  the  parties  pro- 
*  841  ceed  *  before  the  Vice-Chancellor  for  that  purpose  accord- 
ingly. Ad  interim^  we  ourselves  immediately  appoint 
Captain  Brenan  to  be  receiver  and  manager  until  the  completion 
of  the  appointment  of  receiver  and  manager  by  the  Vice-Clian- 
cellor,  all  the  plaintiffs  undertaking  that  Captain  Brenan  shall 
faithfully  execute  ih^  duties  of  that  office,  which  will  be  equivalent 
to  the  security  of  each  for  Captain  Brenan.  And  let  the  machin- 
ery be  delivered  to  Captain  Brenan  as  such  interim  receiver  and 
manager  within  four  days,  he  and  the  other  plaintiffs  undertaking 
that,  upon  the  completion  of  the  appointment  of  receiver  and 
manager  by  the  Vice-Chancellor,  the  machinery  shall  be  delivered 
to  tliat  receiver  and  manager,  if  the  Court  shall  so  order. 

Mr.  Bolt  called  the  attention  of  the  Court  to  the  fact  that  all  the 
plaintiffs  were  out  of  the  jurisdiction ;  and  it  was  arranged  that 
other  security  should  be  given,  and  the  matter  stood  over  for  this 
to  be  settled. 
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AND 

In  the  Matter  of  EDWARD  VINES  &  WILLIAM  HOBBS. 
jEx  parte  ANNE  SHACKELL. 
1862.    Julj  30.    November  B.  25.    December  8.    Before  the  Lonne 

JUSTICBS. 

A  solicitor,  who  ms  the  cbief  acting  ezeculor  of  a  client,  retained  the  uoounta 
of  his  bills  of  costs,  as  solicitor  of  the  testator  and  of  the  esecutori,  out  of 
assets  received  hy  him,  and  HeH,  A  suit  was  instituted  for  the  adminiitration 
of  bis  estate.  Twelve  yeare  after  his  death,  and  tweaty  jears  after  tbe 
solicitor  had  ceased  to  act  professioDally  for  tbe  ezecators  of  the  testator, 
the  testator's  represeotative  lougbt  against  tbe  representatives  of  tbe  deceased 
solicitor  an  order  for  tbe  delivery  and  taxation  of  tbe  solicitor's  bills,  under 
the  6  &  7  Vict.  c.  79.  Bdd,  that  whether  the  Act  gave  jurisdiction  to  make 
such  an  order  or  not,  such  an  order  ought  not  to  be  mnde. 

Executors  retained  the  son  of  one  of  them  to  act  as  their  solicitor  in  the  admin- 
istration of  the  estate,  and  tbe  solicitor's  bills,  or  some  of  them,  were  paid 
by  credit  being  given  to  the  son  in  accounts  between  Urn  and  bia  father. 
Htld,  that  this  fact  was  not  such  a  special  circamstance  as  would  .warrant  an 
order  for  tbe  delivery  and  taxation  of  the  son's  bills  of  costa,  upon  a  petition 
presented  under  tbe  6  &  7  Vict.  c.  73,  ten  years  after  tbe  payment,  even  if 
that  interval  did  not  exclude  the  jurisdiction  to  make  such  an  order.' 

This  was  a  petition  of  appeal,  presented  by  Edward  Vines  & 
William  Hobbs,  who  carried  on  business  in  partnerahip,  as  solici- 
tors at  Reading,  against  an  order  of  the  Master  of  the  Rolls,  dated 
the  11th  June,  1852,  and  made  in  the  matter  of  Edward  Vines  &, 
William  Hobbs,  upon  the  petition  of  the  present  respondent,  Mrs. 
Anne  Shackell.  The  order  appealed  from  directed  Edward  Vines 
the  son,  as  executor  of  Edward  Vines  the  father,  in  the  petition 
named,  and  also  in  his  own  right,  and  the  said  Edward  Vines  & 
William  Hobbs,  as  such  copartners  as  in  tlie  petition  mentioned, 
on  or  before  the  30th  September  then  next,  to  deliver  to  the  peti- 
tioner Anne  Shackell  all  bills  of  all  such  fees  and  disbursements  as 
the  said  Edward  Vines,  as  such  executor  as  aforesaid,  and 
in  his  own  right,  and  the  said  Edward  •  Vines  &  William  "  843 
Hobbs,  as  such  copartners  aa  aforesaid,  claimed  to  be  due 
from  Thomas  Newell  deceased,  or  from  William  Shackell,  Edward 

'  See  AUen  p.  Jarvia,  L.  H.  4  Ch.  Ap.  6X6. 
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Vines,  James  Pither,  and  Hary  Newell,  bis  executors  in  the  peti- 
tion named,  or  from  the  survivors  or  survivor  of  them  from  the 
year  1811.  to  the  year  1848  inclusive,  and  directed  a  reference  to 
the  taxing  master  to  tax  and  settle  the  said  bills. 

The  circumstances  which  gave  rise  to  the  order  and  the  petition, 
and  the  ailments  upon  the  appeal,  appear  sufficiently  from  the 
judgment. 

Mr.  Bethell  and  Mr.  W.  Morris  supported  the  appeal,  and  cited 
Maddeford  v.  Auslwick,  (o)  Morlock  v.  Smith,  (i) 

Mr.  Wollet  and  Mr.  J.  V.  Prior^  for  the  respondent,  cited  Re 
Signold,  (e)  Re  Barker,  (d)  and  Wlhon  v.  Gutteridge.  (e) 

The  Lord  Justice  Knight  Bbuce  referred  to  the  Harl  of  Ux- 
bridge's  Cote.  (^) 

Mr.  Selwyn  appeared  for  another  party. 

Cur.  adv.  vvlt. 
December  8. 

The  Lord  Justice  Lord  Gbanwobth,  after  reading  the  order 
mider  appeal,  said :  The  circumstances  which  gave  rise  to 
*  844  the  order  and  *  petition  before  us  are  shortly  as  follows : 
In  the  year  1811,  Mr.  Vines,  whom  I  will  designate  as  Mr. 
Vines,  sen.,  and  who  was  the  father  of  the  present  Mr.  Vines,  acted 
as  the  solicitor  of  Mr.  Thomas  Newell,  and  so  continued  to  act  up  to 
the  yeai'  1816,  when  Mr.  Newell  died,  having  by  his  will  appointed 
Mr.  Vines,  sen.,  William  Shackell,  a  gentleman  named  Pither,  and 
his  widow  Mary  Newell,  to  be  his  executors  and  executrix.  They 
all  proved  Iiie  will ;  and  Mr.  Vines,  sen.,  after  the  death  of  his  client, 
Mr.  Newell,  continued  to  act  as  solicitor  of  his  co-executors  in  aU 
matters  relating  to  the  affairs  of  the  deceased.  He  so  acted  up  to 
the  year  1831,  when  he  relinquished  business  in  favour  of  his  son, 
the  present  Mr.  Vines,  who  from  that  time  acted  as  the  solicitor  of 
the  executors.  Mr.  Pither  died  in  1836.  Mr.  Vines,  sen.,  who 
was  the  chief  acting  executor,  died  in  the  month  of  January,  1841, 
and  Mrs.  Newell,  the  testator's  widow  and  executrix,  in  the  month 

(a)  S  M.  &  C.  423.  (6)  2  U.  ft  C.  196. 

(e)  9  Beav.  269;  and  see  Langford  c.  Mahony,  4  Dr.  ft  W.  110. 
(d)  6  Sim.  476.  (ej  8  B.  ft  C.  167.  {g)  6  Ves.  425. 

[  660  ] 


EX  PARTE   SHACKELL.  *  844 

• 

of  July  following,  whereby  Mr,  Shackell  became  the  sole  surviving 
executor  of  Thomas  Newell.  In  1842,  Mr.  Vines,  who  was  sole 
executor  of  his  father,  entered  into  a  partnership  with  William 
Hobbs,  which  has  ever  since  continued ;  and  from  the  time  of  the 
formation  of  this  partnership,  Messrs.  Vines  &  Hobbs  acted  as 
solicitors  for  William  Shackell,  as  sole  surviving  executor  of 
Thomas  Newell.  Mr.  William  Shackell  died  intestate  in  the  month 
of  June,  1850,  and  his  widow,  Anne  Shackell,  afterwards  took  out 
letters  of  administration,  and  became  his  personal  representative. 
On  the  2d  of  October,  1851,  Mrs.  Shackell  obtained  the  usual 
order  of  course  at  the  Rolls,  for  delivery  by  Mr.  Vines  of  a  bill  of 
all  such  fees  and  disbursements  as  he  claimed  to  be  due  to  him 
from  her.  And  on  the  same  day  she  obtained  a  similar  order 
for  delivery  and  taxation  of  all  such  fees  and  disbursements  as 
Messrs.  Vines  &  Hobbs  claimed  to  be  due  to  them,  and  for  taxa- 
tion thereof. 

*  In  obedience  to  this  latter  order,  Messrs.  Vines  &  *  845 
Hobbs,  on  the  4th  November,  1851,  delivered  to  Mrs. 
Shackell  four  bills  of  costs  for  business  done  by  them  for  her  late 
husband,  three  of  them  being  for  business  done  in  various  causes 
and  matters  in  and  after  the  year  1848,  and  the  fourth  being  a 
small  bill  under  19Z.,  for  business  done  principally  in  the  year 
1845,  in  reference  to  the  executorship  of  Mrs.  Newell,  who  had 
died  in  1841.  No  separate  bill  was  delivered  by  Mr.  Vines  aloue, 
he  not  claiming  any  thing  to  be  due  to  him  separately. 

Mrs.  Shackell  was  not  satisfied  with  the  four  bills  so  delivered. 
She  considered  that  she  was  entitled  to  have  all  the  bills  of  costs 
for  business  done  for  Mr.  Newell  in  his  lifetime,  and  for  his  execu- 
tors subsequently  to  his  death,  delivered  and  taxed,  and  she  pre* 
sented  a  petition  to  the  Master  of  the  Bolls,  praying  for  an  order 
to  that  effect ;  and  on  the  hearing  of  that  petition  his  Honor  made 
the  order  now  appealed  from. 

It  is  clear  that  the  order,  as  drawn  up,  does  not  express  what 
was  intended  by  the  Master  of  the  Rolls.  It  merely  orders  the 
delivery  of  all  bills  of  costs  now  claimed  by  Messrs.  Vines  &  Hobbs 
to  be  due  to  them,  or  by  Mr.  Vines  to  be  due  to  him  as  executor 
of  his  father  or  in  his  own  right,  from  Thomas  Newell  deceased, 
or  from  his  executors,  with  directions,  for  taxations  and  payment 
of  these  bills.  In  fact,  there  are  no  such  bills,  except  the  four  bills 
delivered  under  the  order  of  the  2d  October,  1851 ;  for  Messrs. 
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Vines  &,  Hobba  contend  that  all  other  bills  have,  either  by  specific 
payment  or  b;  the  duly  authorized  application  of -money  belon^ng 
to  Thomas  Newell  in  his  lifetime  or  forming  part  of  bis  estate 
after  his  death,  been  fully  satisfied  and  dischai^d.  The  order, 
therefore,  as  drawn  ap,  is  obviously  iuoperative,  and  could 

*  846    not  have  been  what  the  petitioner,  Urs.  *  Shackell,  desired 

to  obtain,  or  what  the  Master  of  the  Rolls  meant  to  direct. 
The  qaestioD  is  now  brought  before  us  by  way  of  appeal,  and  with 
additional  evidence,  beyond  that  which  was  l^d  before  the  Master 
of  the  Rolls  ;  so  that  what  we  have  to  decide  is,  not  what  order 
should  have  been  made  at  the  Rolls,  but  what  order  we  ought  now 
to  make  on  all  the  evidence  before  us. 

The  bills  of  which  taxation  is  sought  relate  to  several  distinct 
periods  of  time :  first,  there  are  the  bills  of  costs  which  became 
due  from  Mr.  Newell  to  Mr.  Vines,  sen. ;  secondly,  the  bills  that 
became  due  from  Mr,  Newell'a  executors  to  Mr.  Vines,  sen^  from 
the  death  of  Mr.  Newell  in  1816  up  to  the  year  1831,  when  Mr. 
Vines,  sen.,  ceased  to  act  as  solicitor  ;  thirdly,  the  bills  which  be- 
came due  from  the  executors  to  the  present  Mr.  Vines  during  the 
life  of  his  father ;  fourthly,  the  bills  which  have  become  due  from 
the  executors,  first  to  Mr.  Vines  alone,  and  then  to  Messrs.  Vines 
&  Hobbs,  from  the  death  of  Mr.  Vines,  sen.,  other  than  the  four 
bills  already  delivered. 

With  respect  to  the  two  first  sets  of  bills,  those  which  became 
due  to  Mr.  Vines,  sen.,  first  from  Mr.  Newell  himself  and  after- 
wards from  his  executors,  it  is  to  be  observed  that  the  jurisdiction 
in  this  ca^e,  if  there  is  any  jurisdiction,  must  rest  wholly  on  the 
statute  of  the  6  &  7  Vict.  c.  78,  §  37.  The  relief  sought  is  not 
relief  asked  in  any  cause  pending  in  the  Court,  nor  relief  asked 
against  any  person  by  reason  of  his  being  an  officer  of  the  Court ; 
the  relief  is  asked  against  the  executor  of  a  deceased  solicitor,  and 
though  it  happens  in  this  case  that  the  executor  is  himself  a  solici- 
tor, yet  that  is  obviouBly  an  accident  which  cannot  found  any  juris- 
diction against  him.  The  right  of  the  Court  to  uiterfere,  therefore, 
depends   solely  upon    the  statute.     Now  it  was  distinctly 

•  847    •  decided  that,  under  the  former  statute  of  the  2  Geo.  2, 

c.  23,  there  was  no  power  to  order  taxation  against  the 
executor  of  a  solictor ;  and  in  Maddeford  v.  Aattwick^  (a)   Lord 

(a)  8  M.  &  C.  423. 
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CoTTENHAM  points  out  the  difficultj,  not  to  say  impossibility,  of 
giving  this  summary  relief  against  an  executor,  with  a  due  regard 
to  the  rights  of  other  creditors.  Under  the  new  statute,  however, 
(commonly  called  Lord  Langdale's  Act,)  the  right  is  expressly  given 
against  the  executor  of  a  solicitor  as  well  as  against  the  solicitor  him- 
self;  and  assuming  the  statute  to  apply  to  the  executor  of  a  solicitor 
who  had  died  before  the  passing  of  the  Act,  what  we  have  to  decide 
is,  whether  this  is  a  case  in  which  we  ought  to  put  the  provisions 
of  the  statute  into  operation.  We  think  not.  This  is  not  a  case 
in  which  any  thing  is  claimed  by  or  on  behalf  of  the  representa- 
tives of  Mr.  Vines,  sen. ;  on  the  contrary,  it  is  admitted  by  his 
executor  that  all  his  demands  were  fully  settled  in  his  lifetime. 
He  has  now  been  dead  nearly  twelve  years,  and  has  ceased  to  act 
as  solicitor  for  above  twenty  years;  and  in  addition  to  all  this, 
there  has  been  a  decree  in  a  suit  instituted  for  the  purpose  of  ad- 
ministering the  estate  of  Mr.  Newell,  in  which  the  executor  of  Mr. 
Vines,  sen.,  has  or  might  have  been  called  on  to  account  for  all 
sums  of  money  paid  to  or  retained  by  him  out  of  the  assets  of  Mr. 
Newell  in  discharge  of  his  bills  of  costs.  Under  these  circum- 
stances, in  the  absence  of  all  proof  of  imposition  or  overcharge, 
we  do  not  feel  that  we  should  be  warranted  in  ordering  the  delivery 
or  taxation  of  the  bills  of  costs  of  Mr.  Vines,  sen.,  on  the  present 
petition.  Our  only  jurisdiction  as  to  these  bills  is  that  founded  on 
the  statute,  and  no  sufficient  case  is  made  to  justify  us  in  its  exer- 
cise. 

The  next  class  of  bills  consists  of  those  which  became 
due  to  the  present  Mr.  Vines  from  the  year  1831  up  *  to  *  848 
the  death  of  his  father  in  1841.  Mr.  Vines  objects  to  any 
order  calling  on  him  to  deliver  these  bills,  or  to  submit  to  a  taxa- 
tion of  them,  on  the  ground  that  they  were  all  regularly  delivered 
to  his  father,  the  then  acting  executor,  and  aft^r  such  delivery 
were  from  time  to  time  regularly  paid.  The  evidence  on  this  sub- 
ject, part  of  which  was  not  before  the  Master  of  the  Rolls,  appears 
to  us  to  establish  the  truth  of  what  is  so  insisted  on  by  Mr. 
Vines.  Mr.  John  Clacey,  who  has  been  a  clerk  in  the  office,  first 
of  Mr.  Vines  the  father,  then  of  Mr.  Vines  the  son,  and  since 
1842  of  Messrs.  Vines  &  Hobbs,  for  a  period  altogether  of  con- 
siderably more  than  half  a  century,  says  that  all  the  bills  of  costs 
of  Mr.  Vines  the  son,  during  the  lifetime  of  his  father,  wer6  paid 
by  the  father,  or  allowed  in  account,  and  stamped  receipts  were 
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given  hj  him  on  each  settlement ;  and  in  &  further  affidavit  made 
bj  the  same  gentleman,  together  with  Mr.  Vines  and  Joseph  YineB 
who  was  formerly  a  clerk  in  the  office,  it  is  expressly  stated  that 
ever;  such  bill,  before  the  same  was  paid  or  allowed  in  account, 
was  duly  made  out  and  delivered  to  Mr.  Vines  the  father.  This  is 
not  contradicted,  nor  indeed  could  it  be  ;  for  the  bills  in  question, 
or  most  of  them,  have  been  produced  as  exhibits  with  the  receipts 
annexed,  so  that  what  we  have  to  decide  is  whether  a  case  is  made, 
warranting  us  in  ordering  the  taxation  of  bills  thus  already  de- 
livered and  paid.  We  tbink  no  case  has  been  made  justifying  such 
an  order.  The  statutable  authority  for  ordering  delivery  and  taxa- 
tion of  a  solicitor's  bill  is  to  be  found  in  the  37th  section  of  the  6  & 
T  Vict.  c.  73,  and  the  provisions  of  that  section  seem  confined  to 
the  case  of  bills  not  already  paid  ;  but  then  by  §  41  it  is  enacted 
that  payment  shall  not  preclude  the  Court  from  referring  a  bill  for 
taxation  if  special  circumstances  shall  seem  to  require  it,  provided 
the  application  for  such  reference  be  made  within  twelve 
*  840  calendar  months  after  payment.  *  Now  here  the  applica- 
tion has  not  been  made  until  more  than  ten  years  after  the 
last  of  such  payments,  and  no  reason  is  given  for  the  delay,  except 
such  as  surest  themselves  from  the  relation  in  which  the  solici- 
tor stood  to  the  acting  executor.  This  is  cert^nly  not  enough  to 
justify  us  in  acting  on  this  petition,  upon  which  we  have  no  juris- 
diction so  far  as  relates  to  this  class  of  bills,  except  that  derived 
from  the  statute ;  for  it  is  not  suggested  that,  during  the  period 
now  in  question,  Mr.  Vines  possessed  any  part  of  the  testator's 
assets  or  became  accountable  to  the  executors.  We  do  not  forget 
'  that  the  expression  in  Clacey's  affidavit  is  that  the  bills  in  the  life- 
time of  Edward  Vines  the  father  were  all  paid  or  allowed  in  ac- 
count ;  but  this  does  not  vary  the  case.  The  bills  were  all  properly 
made  out  and  delivered.  Specific  receipts  were  given  on  each 
settlement.  Under  these  circumstances,  whether  each  bill  was 
discharged  by  a  specific  payment,  or  by  a  credit  given  to  the  son 
by  the  father  in  any  accounts  subsisting  between  them,  is  not  ma- 
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bills  were  ever  delivered  to  the  parties  chargeable.  Clacey  indeed 
sajs,  in  reference  to  some  of  them,  that  they  were  duly  made  out 
according  to  the  custom  of  Messrs.  Vines  &  Hobbs's  ofSce ;  but 
there  is  no  evidence  that  when  so  made  out  they  were  ever  deliv- 
ered to  Mr.  Shackell,  the  surviving  executor,  so  that  he  might,  if 
he  had  been  minded  so  to  do,  have  submitted  them  to  the 
consideration  of  others.  *  Considerable  sums  of  money  *  860 
were  from  time  to  time  paid  to  Messrs.  Vines  &  Hobbs,  on 
account  of  their  bills  of  costs.  Glacey  says  that  Mr.  Vines,  after 
his  father's  decease,  received  and  paid  various  sums  on  behalf  of 
the  survivmg  executor.  The  fair  inference  from  the  whole  evi- 
dence seems  to  us  to  be,  that  after  the  death  of  the  elder  Mr.  Vines 
there  never  was  any  regular  settlement  of  the  bills  of  costs;  though 
the  solicitors  from  time  to  time,  with  the  assent  of  Mr.  Shackell, 
the  executor,  i:etained  money  in  liquidation  of  their  amount.  We 
do  not  forget  that  Mr.  Shackell  is  said  to  have  sworn,  as  to  some 
of  the  bills,  that  he  had  paid  them ;  but  considering  that  there 
is  no  proof  of  their  having  been  delivered,  we  do  not  think  that 
this  payment  is  shown  to  have  been  more  than  a  retention  by  the 
solicitors,  or  by  Mr.  Vines,  of  money  for  which  he  was  bound  to 
account  to  the  estate.  We  are  therefore  of  opinion  that  Mrs. 
Shackell  is  entitled  to  have  an  order  for  delivery  and  taxation  of 
all  bills  of  costs  for  business  done  subsequently  to  the  death  of  Mr. 
Vines  the  father,  on  the  ground  that  there  never  has  been  a  deliv- 
ery or  payment.  An  objection  which  was  not,  but  might  perhaps 
have  been  effectually  made,  at  the  Bolls  to  the  petition  in  this  case 
has  been  cured  before  us,  by  the  appearance  upon  it  of  the  personal 
representative  of  Thomas  Newell,  and  the  submission  and  under- 
taking which  that  personal  representative  by  Mr.  Selwyn,  his 
counsel,  has  made  and  entered  into. 

The  order,  therefore,  which  we  shall  make,  will  be  as  follows : 
That  George  William  Newell,  the  personal  representative  of  Thomas 
Newell  deceased^  appearing  by  his  counsel,  and  he  and  the  said 
petitioner,  Anne  Shackell,  undertaking  that  they  or  one  of  them 
will  pay  to  Edward  Vines  &  William  Hobbs,  or  one  of  them, 
what,  *  if  any  thing,  shall  be  found  due  to  him  or  them  re-  *  851 
spectively  upon  the  taxation  and  accounts  hereinafter  di- 
rected, let  the  said  Edward  Vines  deliver  to  the  said  Anne  Shack- 
ell his  bills  of  costs  for  all  business  done  by  him  alone,  subsequent 
to  the  death  of  his  father,  for  or  on  account  of  the  said  William 

[  665  ] 


Shackell  and  Mary  Newell,  or  either  of  them,  or  otherwise  for  or 
on  account  of  the  estate  of  Thomas  Newell  decea&ed  ;  and  let  the 
said  Edward  Vines  &  William  Hobbe  in  like  manner  deliver  to 
the  said  Anne  Shackell  their  bill  of  coats  for  all  business  done  by 
them,  for  or  on  account  of  the  estate  of  the  said  William  Shackell 
deceased,  or  otherwise  for  or  on  account  of  the  estate  of  the  said 
Thomas  Newell,  other  than  the  business  comprised  in  the  four  bills 
of  costs  already  delivered.  Discharge  the  three  orders  made  by 
the  Master  of  the  Rolls,  and  let  the  four  bills  already  delivered, 
and  the  bills  to  be  delivered  under  this  order,  be  referred  to  the 
Taxing  Master  for  taxation,  with  all  usual  directions,  save  that 
the  costs  of  taxation  are  to  be  reserved.  Let  the  Master  take  an 
account  of  all  sums  of  money  paid  to,  or  possessed  or  received  by 
the  said  Edward  Vines  &  William  Hobbs,  or  either  of  them,  since 
the  decease  of  the  said  Edward  Vines  the  father,,  in  or  towards 
the  discharge  of  the  said  bills  or  any  of  them,  or  otherwise  from 
or  on  account  of  the  said  William  Shackell  deceased,  and  the  estate 
of  the  said  Thomas  Newell ;  and  in  taking  such  account  let  the 
Master  make  to  the  said  Edward  Vines  &  William  Hobbs  all  just 
allowances,  and  let  the  Master  ascertain  what,  on  taking  the  said 
accounts,  is  due  to  or  from  the  said  Edward  Vines  &  William 
Hobbs,  or  either  of  them ;  and  in  case  he  shall  &ud  any  balance 
due  from  them  or  either  of  them,  let  the  same  be  paid  to  the  said 
Anne  Shackell  by  the  person  or  persons  from  whom  the  same 

shall  be  found  due.  Reserve  the  question  of  the  *  costs 
*  852    of  taxation  and  of  the  petition  to  the  Master  of  the  Rolls, 

and  of  this  petition,  and  of  the  several  orders  already 
made,  until  after  the  taxation  shall  have  been  made.  Liberty  to 
apply. 


THE  MAYOR,  ALDERMEN,  AND  BURGESSES  OP  LIVER- 
POOL i>.  THE  CHORLEY  WATER-WORKS  COMPANY. 

1852.    December  2,  3,  4,  22.    Berore  the  Lords  Jdstigbb. 

1.  PereoDS  obtaining  from  the  legisUture  power  to  interfere  with  the  rights  of 
propert]'  are  bound  atrictlj  to  adhere  to  tbe  powers  go  conceded  to  them, 
to  do  no  more  than  t^e  legislature  has  sanctioned,  and  to  proceed  onlj-  in 
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the  mode  which  the  legislature  haa  pointed  out ;  ^  but  (except  in  a  pro- 
ceeding at  the  instance  of  the  Attomey-Greneral),  any  one  seeking  the 
assistance  of  a  Court  of  Equity,  to  restrain  the  violation  of  such  a  contract 
with  the  legislature,  is  bound  to  show  that  he  has  a  private  interest  in  the 
matter.' 

2.  Therefore,  where  a  Water-works  Act  empowered  a  company  to  divert  the 
water  of  a  stream  (without  limit  as  to  quantity)  by  means  of  an  open 
channel  filled  with  loose  stones,  and  they  were  diverting  it  by  means  of  a 
culvert :  HM,  that  another  company  who  were  entitled  to  the  water  of 
a  stream  into  which  the  diverted  stream  had  flowed  were  not  entitled  to 
an  injunction  to  restrain  a  violation  of  the  terms  of  the  Act  as  to  the  mode 
of  diversion. 

8.  The  dismissal  of  a  bill  does  not  prejudice  the  right  to  file  another  for  the 
same  purpose  under  a  different  state  of  circumstances.' 

This  was  an  appeal  from  the  decision  of  Vice-Chancellor  Kin- 

DEBSLEY. 

Tlie  question  raised  in  the  suit  was  as  to  the  right  or  the  extent 
of  the  right  of  the  defendants  to  divert  and  appropriate  the  water 
of  certain  streams  arising  in  and  flowing  down  a  mountainous 
district  in  Lancashire  called  Ajilezark  Moor. 

By  an  Act  in  Parliament  entitled  "  The  Chorley  Water-works 
Act,  1846  "  (which  is  a  public  Act),  the  defendants  were  made  a 
body  corporate  for  the  purpose  of  making  reservoirs,  aque- 
ducts and  conduits  and  for  laying  *  down  pipes  and  execut-    *  853 
ing  all  other  necessary  and  convenient  works  for  supplying 

'  See  Gray  v,  Liverpool  and  Bury  Railway  Co.,  0  Beav.  891 ;  4  Railway 
Caa.  235-240 ;  Colman  v.  Eastern  Counties  Railway  Co.,  10  Beav:  1 ;  11  Jur. 
74 ;  16  L.  J.  Ch.  73 ;  State  v.  Bait,  and  Ohio  R.R.  Co.  6  Gill,  363 ;  Sparrow 
V.  Oxford  Railway  Co..  2  De  G.,  M.  &  G.  94;  16  Jur.  703 ;  21  L.  J.  Ch.  731 ; 
9  Hare,  436 ;  Cohen  v.  Wilkinson,  1  M'N.  &  G.,  481 ;  12  Beav.  125 ;  Waldo  ».  Chi- 
cago, &c.,  R.R.  Co.,  14  Wis.  575 ;' Currier  v.  Marietta,  &c.,  R.R.  Co.,  11  Ohio, 
N.  S.  228 ;  Simpson  v.  South  Staff.  Water-works  Co.,  11  Jur.  N.  S.  453 ;  Ware 
V.  Regent^s  Canal  Co.,  3  De  G.  &  J.  212;  The  Cromford,  &c..  Railway  Co.  v. 
The  Stockport,  &c..  Bridge  Railway  Co.,  24  Beav.  74;  S.  C,  1  De  G.  &  J. 
326 ;  Manchester,  &c.,  Railway  Co.  v.  Work.  Board  of  Health,  23  Beav.  198 ; 
Oldaker  v.  Hunt,  6  De  G.,  M.  &  G.  376. 

'  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1636,  1637,  and  cases  in  note.(5);  Bigelow  v, 
Hartford  Bridge  Co.,  14  Conn.  565 ;  Angell  Watercourses  (6th  ed.),  §§  567,  572. 

'  See  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  993,  994,  in  notes ;  Bigelow  v.  Winsor, 
1  Gray,  299 ;  Foote  v.  Gibbs,  1  Gray,  412 ;  Durant  o.  Essex  Co.,  8  Allen,  103 ; 
Mickles  v.  Thayer,  14  Allen,  121,  122 ;  Holmes  v,  Remsen,  7  John.  Ch.  286 ; 
Hall  V,  Dodge,  38  N.  H.  350,  351 ;  Sayles  r.  Tibbitts,  5  R.  I.  79 ;  Pugh  v. 
Holt,  27  Miss.  (5  Cush.)  461 ;  Low  v.  Mussey,  41  Yt.  393 ;  Gove  v.  Lyford, 
44  N.  H.  527. 
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the  towD  and  neighbourhood  of  Chorley  with  water.  In  order  to 
enable  them  to  accomplish  the  objects  for  which  they  were  Hius 
incorporated,  various  powers  were  given  to  them  of  which  those 
that  are  material  are  the  following :  — 

By  the  19th  section  the  company  has  power  to  enter  into  or 
upon  any  lands,  waters,  and  other  places  mentioned  in  the  plaa 
and  book  of  reference  deposited  with  the  clerk  of  the  peace,  and 
to  dig  and  break  up  the  soil  making  satisfaction  in  manner  in  the 
Act  mentioned  to  the  persons  interested. 

By  the  23d  section  the  company  are  empowered  from  time  to 
time  to  divert  or  alter  the  course  of  a  brook  or  stream  in  Anlezark 
Moor  shown  and  described  in  the  plan,  and  designated  therein 
"  brook  "  above  a  fall  marked  H  on  the  plan,  and  to  appropriate 
the  same  for  the  purposes  of  their  uudertaking ;  and  also  to 
collect,  obtein,  divert  and  take  and  appropriate  to  the  purposes  of 
their  undertaking  all  water,  from  all  springs  and  streams  and 
land  or  surface  drainage,  which  would  flow  into  or  be  intercepted 
by  certain  watercourses  which  were  intended  to  be  made  by  the 
company  and  were  to  commence  at  and  above  the  fall  of  the  brook 
at  the  point  marked  H,  They  were  to  flow  into  or  communicate 
with  an  intended  reservoir  sitnate  in  the  township  of  Anlezark, 
near  a  farm-house  called  the  Brook  Hoase  and  thence  to  flow  into 
and  communicate  with  another  intended  reservoir  situate  in  the 
townships  of  Chorley  and  Heath  Charnock  or  one  of  them,  after 
leaving  a  sufHcient  supply  of  the  water  of  such  springs  or  streams 
for  the  use  of  the  several  estates  in  which  the  same  should  respec- 
tively arise  or  through  which  the  same  should  respectively  flow 

into  the  said  watercourse  or  reservoirs. 
*  854  "  The  32d  section,  on  the  construction  of  which  the  ques- 
tion principally  turned,  was  as  follows :  *'  And  be  it  en- 
acted, that  where  the  water  for  the  supply  of  the  inhabitants  of  tite 
town  and  neighbourhood  of  Chorley  shall  be  conveyed  by  the  swd 
company  through  an  open  watercourse,  such  watercourse  shall  be 
filled  up  by  the  said  company  with  broken  stones  to  the  level  of 
the  land  on  each  side  and  always  kept  so  filled  up  by  the  said  com- 
pany to  the  said  level,  and  that  it  shall  be  lawful  for  the  said 
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By  the  83d  section  it  was  enacted  that  before  the  company 
should  be  entitled  to  sapply  water  to  the  town  and  inhabitants  of 
Chorley,  they  should  discharge  and  for  ever  afterwards  continue 
to  discharge  into  the  stream  immediately  below  a  reservoir  called 
on  the  plans  the  ^^compensation  reservoir,"  a. quantity  of  water 
after  the  rate  of  three-quarters  of  ^  cubic  foot  per  second  con- 
stantly to  be  measured  as  therein  mentioned,  and  the  company 
were  thereby  required  to  allow  all  surplus  or  waste  water  from  this 
reservoir  to  flow  down  the  same  stream  into  which  the  above-men-  ' 
tioned  quantity  of  water  was  to  be  discharged. 

In  the  year  next  after  that  in  which  the  Chorley  Act  passed,  the 
plaintiffs  obtained  an  Act  of  Parliament  entitled  ^'  The  Liverpool 
Corporation  Water-works  Act,  1847,"  enabling  them  to  supply  the 
town  of  Liverpool  and  other  neighbouring  parishes,  towns,  and 
places  with  water.  For  this  purpose  they  were  empowered  to  puiv 
chase  certain  existing  works. 

And  by  section  47  of  their  Act,  the  mayor,  aldermen, 
*  and  burgesses  of  Liverpool  were  empowered  to  purchase    *  855 
or  to  take  on  lease  such  of  the  lands,  streams,  and  waters 
delineated  on  the  plan  and  referred  to  in  the  book  of  reference 
therein  mentioned  as  should  be  necessary  for  that  purpose  or  any 
easement,  privilege,  power,  or  authority  in  or  over  the  same. 

By  the  52d  section  of  the  Liverpool  Ad;  it  was  enacted  that  the 
Liverpool  corporation  should  cause  to  flow  from  and  out  of  the 
reservoirs  and  other  works  by  their  Act  authorized  or  from 
the  feeders  thereof  for  the  supply  of  the  several  streams  and  places  . 
thereinafter  mentioned,  a  quantity  of  water  after  the  rate  of  not 
less  than  7,500,000  gallons  daily  in  the  times  and  proportions 
specified  in  ihe  Act,  and  also  that  the  before-mentioned  quantities 
of  water  should  be  supplied  in  manner  aforesaid  before  the  corpo- 
ration should  be  entitled  to  appropriate  to  the  supply  of  the  district 
included  within  the  limits  of  the  Act  any  of  the  waters  of  the 
brooks  and  streams  which  they  were  thereinbefore  authorized  to 
take. 

The  73d  section  recited  that  by  the  Chorley  Water-works  Act, 
1846  j  the  Chorley  company  were  empowered  to  lay  pipes  across 
certain  lands  intended  to  be  taken  for  the  purposes  of  the  Liver- 
pool Act,  and  that  such  pipes  or  a  part  thereof  would  be  covered 
by  the  water  of  the  Anlezark  reservoir ;  and  it  enacted  that 
nothing  in  the  Liverpool  Act  contained,  should  be  construed  to 
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prevent  the  Ghorley  company  from  laying  such  pipes  in  the  man- 
ner in  which  the  same  might  have  been  laid  if  the  Liverpool  Act 
had  not  been  paaaod. 

The  present  suit  was  institated  on  the  Slst  of  August,  1852,  by 

the   corporation  of  Liverpool   against  the   Ghorley  Water-works 

Company,  and  the  case  made  by  the  bill  was  that  the  plain- 

*  856    tiffs,  under  the  powers  of  their  Act,  and  *  of  a  subeequent 

Act  for  extending  its  provisions,  which  received  the  royal 
assent  on  the  29th  of  July,  1850,  were  proceeding  to  make  and 
complete  their  works,  and,  for  that  purpose,  had  purchased  the 
greater  part,  and  were  going  on  to  purchase  the  residue  of  the 
water-rights,  which,  by  their  Acts,  they  were  enabled  to  purchase ; 
including  the  water  of  the  first  brook,  not  diverted,  and  used  by 
the  defendants ;  that  the  defendants  were  proceeding  to  execute 
their  works,  not  in  the  mode  and  within  the  limits  authorized  by 
their  Act,  but  in  a  mode  not  authorized,  and  by  a  channel  beyond 
the  limits  within  which  they  are  bound  to  confine  their  works. 

The  grounds  of  complaint  relied  on  by  the  bill  were  three,  — 
first,  that  the  defendants,  instead  of  diverting  the  water  of  the 
stream  at  the  point  H,  according  to  the  authority  given  them  by 
the  Act,  were  proceeding  to  carry  it  off  to  their  works  from  a 
point  A,  being  a  point  much  lower  down  the  stream ;  the  result 
of  which  would  be  that  all  the  water,  rising  in  or  Sowing  into  the 
stream  between  H  and  A,  which,  if  left  to  itself,  must  have  Sowed 
on,  and  so  have  contributed  to  fill  the  plaintiff's  reservoirs,  would 
be  abstracted  from  ita  natural  course  and  carried  off  to  the  de- 
fendants' works. 

Secondly,  the  plaintif]^  complained  that  whereas  the  authority 
given  to  the  defendants  by  their  Act  was  (as  the  plaintiffs  alleged) 
an  authority  to  convey  the  water  from  the  stream,  by  means  of  an 
open  watercourse,  to  the  compensation  reservoir,  such  watercourse 
being  filled  up  with  broken  stones,  the  defendante  were,  in  fact, 
proceeding  to  convey  the  water  by  a  tunnel  or  culvert,  not  filled 
with  stones,  whereby  a  much  larger  quantity  of  water  would  be 
diverted  than  if  tlie  powers  of  the  Act  had  been  strictly  fol- 
lowed. 

•  857       "  The  third  ground  of  complaint  was,  that  from  a  point 

B  in  the  line  of  the  projected  tunnel  or  culvert  to  the  reser- 
voir the  defendants  intended  to  quit  the  parliamentary  limite  and 
to  convey  the  water  by  a  short  cut,  not  sanctioned  by  the  Act. 
[670] 
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It  appeared  that  the  watercourse  authorized  by  the  defendants' 
Act  must  necessarily  in  its  progress  towards  the  defendants'  reser- 
voir cross  a  small  stream,  the  water  of  which  it  must  intercept  at 
the  point  of  intersection.  The  stream  from  which  the  water  was 
authorized  to  be  taken  at  point  H  was  called  in  the  bill  the  first 
brook  ;  the  other  smaller  intercepted  stream  was  called  the  second 
brook.  The  latter  stream,  in  its  natural  course,  ran  into  the 
former,  at  a  point  much  below  H,  and  the  two  streams,  sO  united, 
fell  into  the  river  Yarrow,  from  a  lower  point  of  which  river  the 
plaintiffs'  works  were  in  part  supplied. 

The  sole  object  of  the  plaintiffs'  bill  was  to  obtain  an  injunction, 
restraining  the  defendants  from  diverting  the  water  from  the  first 
brook,  at  any  point  below  point  H,  from  conveying  the  water 
otherwise  than  by  an  open  watercourse  filed  with  broken  stones 
and  from  conveying  it  by  any  channel,  open  or  covered,  without 
the  limits  authorized  by  their  Act.  There  was,  however,  the  usual 
prayer  for  general  relief. 

Soon  after  the  filing  of  the  bill  a  motion  was  made  before  Vice- 
chancellor  KiNDERSLEY,  in  the  long  vacation,  for  an  injunction,  in 
the  terms  of  the  prayer  of  the  bill,  but  his  Honor  refused  the 
application,  except  as  to  the  diversion  of  the  water  at  a  point 
below  H. 

The  plaintifis,  being  dissatisfied  with  this  limited  injimc- 
tion,  gave  a  notice  of  motion,  before  the  Lords  *  Justices,  *  858 
with  a  view  of  obtaining  an  extension  of  the  injunction  to 
all  the  matters'  sought  to  be  restrained  by  the  bill ;  but,  before 
that  motion  was  heard,  it  was  arranged  by  the  parties,  with  the 
sanction  or  the  Court,  that  they  should  make  such  additions  (if  any) 
to  their  affidavits,  as  they  might  think  fit;  that  the  affidavits 
should  be  taken  as  evidence  in  the  cause,  and  then  that  the  cause 
should  be  heard,  as  if  there  had  been  an  answer,  raising  the  points 
suggested  by  the  defendants'  affidavits,  and  regularly  replied  to ; 
the  motion  and  the  cause  being  disposed  of  together. 

Further  affidavits  having  been  accordingly  filed,  the  case  now 
came  on  to  be  heard. 

Mr.  BetheUy  Mr.  Follett,  and  Mr.  Kinglake^  for  the  plaintiffs. 

Mr.  Lloydj  Mr.  Osborne^  and  Mr.  Smethhurst^  for  the  defend- 
ants. 
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The  following  cases  were  referred  to :  Feoffees  of  Beriofs  Hospi- 
tai  y.  Oibson,  (a)  Blakemore  y.  Glamorganshire  Canal  Company^  (i) 
Lee  y.  Milner^  (c)  Attorney-  General  y.  Manchester  and  Leeds 
Railway  Company^  (d)  Todd  y.  North  British  Railway  Comr 
pany,  (e)  Holyoake  y.  Shrewsbury  and  Birmingham  Railway  Com- 
pany. (^) 

December  22. 

The  Lord  Justice  Lord  Gbanworth  (after  stating  the  case 
nearly  in  the  words  of  the  foregoing  statement)  said :  — 

From  this  short  reference  to  these  Acts  it  appears,  that 
*  869  the  defendants  are  authorized  to  make  water-works  *  for 
the  supply  of  the  town  and  neighbourhood  of  Chorley  with 
water,  and,  for  that  purpose,  subject  to  certain  restrictions  and 
obligations,  to  diyert  the  water  of  a  particular  stream,  called  the 
first  brook,  at  a  point  marked  H  on  the  plan  deposited  with  the 
clerk  of  the  peace  for  the  county  of  Lancaster.  And  the  plaintifls 
are,  in  like  manner,  authorized  to  draw  off  and  appropriate  water 
from  (amongst  other  streams)  the  same  stream  from  which  the 
defendants  are  to  deriye  their  supply,  taking  it,  howeyer,  at  points, 
in  that  stream,  lower  than  point  H,  at  which  the  supply  of  the 
defendants  is  to  commence. 

With  respect  to  two  of  the  matters  complained  of,  yiz.,  1st,  tiie 
diyersion  of  the  water  from  a  point  in  the  stream  called  the  first 
brook,  below  the  point  marked  H,  and,  2dly,  the  making  of  a 
tunnel  in  a  straight  line  from  point  B  to  point  F,  instead  of  keep- 
ing within  the  limits  of  deyiation  shown  on  the  plan  deposited 
with  the  clerk  of  the  peace,  there  is  no  doubt  but  that  the  course, 
adopted  or  contemplated  by  the  defendants  is  not  authorized  by 
their  Act.  By  conmiencing  their  works  at  the  point  A,  instead  of 
point  H,  they  were  or  would  be,  without  authority,  drawing  oflF, 
from  its  natural  course,  water,  of  which,  or  of  some  part  of  which, 
the  plaintifls,  under  the  authority  of  their  Act,  haye  become  or  may 
become  the  purchasers.  The  injunction  granted  by  Vice-Chan- 
cellor  KiNDEBSLEY  restrains  them  from  so  prosecuting  their  works ; 
and  in  this  respect  no  complaint  is  made  by  either  party  of  his 
Honoris  order.  The  defendants  haye,  as  we  were  told,  abandoned 
all  intention  of  acting  in  this  respect  otherwise  than  in  precise 

(a)  2  Dow.  301.  (d)  1  Raihr.  Cas.  436. 

(&)  1  M.  &  K.  154.  («)  4  Railw.  Cas.  449. 

(c)  2  Y.  &  C.  611.  (y)  6  RaUw.  Caa.  421. 
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conformity  with  the  terms  of  the  Act.     The  injunction  vill  not 
impede  them  in  the  prosecution  of  their  works,  as  they  are  now  in 
course  of  progress.  ■  They  have  not  asked  to  have  it  dis- 
solved, and  we  see  no  •  objection  therefore  to  making  this  •  860 
undisputed  prohibition  perpetual. 

But  with  respect  to  the  other  matters,  as  to  which  the  pluntiffii 
ask  for  an  injunction,  different  considerations  arise.  The  defend- 
ants (as  we  have  already  stated)  have  certainly  no  statutable 
authority  to  carry  the  water  by  a  tunnel  from  point  B  to  the 
compensation  reservoir  by  a  straight  line,  without  the  limits  of 
deviation. 

For  the  purpose  of  the  present  argument,  we  will  assume 
that,  even  within  the  limits  of  deviation,  they  are  bound  to  convey 
the  water  by  an  open  watercourse,  and  not  by  a  covered  channel, 
i.e.  a  tnnnel  or  culvert.  Still  the  question  arises  whether  the  acts 
of  tlie  defendants,  departing  in  these  respectA  from  the  strict 
parliamentary  powers,  are  acts  of  which  the  plaintiflb  have  any 
right  to  complain,  or  demand  the  prevention,  iu  the  actual  circum- 
stances ;  for,  though  we  accede  to  the  general  observation,  that 
persons  obtaining  from  the  legislature,  by  Acts  of  Parliament, 
like  those  now  before  us,  powers  to  interfere  with  rights  of  prop- 
erty for  their  own  purposes  (whether  of  a  local  nature  or  merely 
private)  are  bound  strictly  to  adhere  to  the  powers  so  conceded 
to  them,  —  to  do  no  more  than  the  legislature  has  sanctioned,  and 
to  proceed  only  in  the  mode  which  the  legislature  has  pointed  out,  — 
yet  it  does  not  follow,  that  any  one  of  her  Majesty's  subjects  has 
a  right  to  complain  whenever  parliamentary  powers  of  this  nature 
have  not  been  strictly  followed,  or  are  intended  to  be  transgressed. 
In  such  cases  (we  of  course  except  any  proceeding  at  the  instance 
of  the  Attorney-General)  a  plaintiff  seeking  the  assistance  of  a 
Court  of  Equity,  by  way  of  injunction,  is  bound  to  show  that  he  has 
an  interest  in  preventing  the  defendants  from  doing  what  is  in 
&ct,  or  may  well  he  called,  a  violation  of  their  contract 
with  the  le^nslature.  "  He  must  show,  not  only  that  the  •  861 
defendants  are  conmtitting  or  intend  to  commit  a  wrong,  but 
also  that  the  wrong  complained  of  does  occasion  or  wUl  occasion 
loss  or  damage  to  him ;  that  he  has  a  special  or  private  interest  in 
confining  the  defendants  within  the  limits  of  their  parliamentary 
powers.  Now  in  this  respect  the  corporation  of  Liverpool  appear 
to  us  to  have  failed.  It  is  clear  from  the  23d  section  of  the 
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defendants'  Act,  that  they  may,  at  point  H,  divert  the  water  of  the 
stream  and  cause  it  by  a  proper  channel  to  flow  into  their  reservoir. 
The  plaintiffs  have  no  interest  whatever  in  the  lands,  through  or 
over  which  the  water  may  so  be  made  to  flow ;  and  to  them  it 
must  be  matter  of  indifference,  of  no  importance  in  any  sense, 
whether  it  is  carried  by  a  longer  or  shorter  line,  —  by  an  open 
channel  or  by  a  culvert,  —  by  a  course  convenient  or  inconvenient 
to  the  defendants. 

The  plaintiffs  put  their  case  as  to  this  part  of  it  thus :  They 
assume  that  taking  the  defendants'  Act  of  Parliament,  in  conneo- 
tion  with  the  plan  to  which  it  refers,  and  .which  was  deposited 
with  the  clerk  of  the  peace,  the  defendants  were  bound  to  adopt 
an  open  watercourse,  as  the  method  of  conveying  the  water  of  the 
brook  from  point  H  to  the  reservoir.  If  an  open  watercourse  is 
adopted,  then,  by  a  provision  in  the  Act,  that  watercourse  must  be 
filled  with  broken  stones.  The  descent,  from  point  H  to  point  6, 
a  point  marked,  on  the  deposited  plan,  in  the  proposed  course  to 
the  reservoir,  a  few  hundred  yards  before  reaching  it,  and  there 
described  as  a  descent  of  fifteen  feet.  The  statement  in  the  bill  is 
thus :  — 

"  That  an  open  watercourse,  such  as  that  represented  in  tiie 
said  plan  to  commence  at  or  above  the  point  H,  and  having 
*  862  an  uniform  declivity  and  a  total  fall  of  fifteen  *  feet  between 
the  points  H  and  6,  and  filled  with  broken  stones  in  man- 
ner prescribed  and  directed  by  the  said  Act  of  Parliament,  would 
carry  off  a  body  of  water  which,  with  the  other  "waters  authorized 
to  be  taken  by  the  said  defendants,  would  be  amply  sufficient  for 
the  constant  supply  of  all  the  wants  of  the  town  and  the  parish  of 
Chorley,  and  for  all  the  purposes  required  by  the  Chorley  Water- 
works Act,  1846,  but  would  not  carry  oflF  all  the  water  of  the  said 
brooks,  and  in  particular  would  be  unfit  for  carrying  off  the  greater 
volume  of  water,  produced  by  sudden  floods  or  heavy  rains ;  and  in 
fact,  if  the  watercourse  were  made  as  described  by  the  said  plan,  and 
as  directed  by  the  Act,  a  large  quantity  of  water  from  the  said  brook 
would  continue  to  flow  down  the  natural  stream  of  the  said  brook  to 
the  lands  and  streams  situated  lower  down  the  said  stream." 

There  is,  it  must  be  confessed,  great  difficulty  in  understanding 
precisely  what  is  the  object  of  the  32d  section  of  the  Chorley 
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Water-works  Act  here  referred  to,  or  how  it  is  to  be  interpreted. 
The  plaintiffs  say,  it  was  obviously  introduced  for  the  purpose  of 
preventing,  in  some  degree,  the  free  flow  of  the  water,  and  so  of 
diminishing  the  quantity  which  would  be  diverted  from  the  stream 
at  point  H.  The  defendants  say  it  was  inserted  in  the  Act  for  a 
very  different  purpose ;  namely,  to  secure  an  easy  passage  over  the 
watercourse,  for  the  benefit  of  the  land-owners  and  their  cattle 
depasturing  on  the  land  adjoining  the  watercourse.  It  is  impossi- 
ble to  say,  from  any  thing  contained  in  the  Act  itself,  what  the 
object  of  this  clause  was;  but  at  all  events,  it  is  certain  that  we 
must  not  construe  it  literally.  If  the  watercourse  were  to  be, 
according  to  the  strict  language  of  the  clause,  filled  up,  whether 
with  broken  stones  or  with  any  other  material,  no  water  at  all 
could  pass.    It  would,  in  fact,  cease  to  be  a  watercourse. 

*  We  must  therefore  understand  the  clause  as  imposing  *  863 
on  the  defendants  the  duty,  whenever  they  might  make  an 
open  watercourse,  of  placing  in  it  a  quantity  of  broken  stones,  of 
which  from  the  nature  of  the  district  there  would  probably  be  a 
ready  supply,  so  as  to  make  the  broken  fragments  come  to  a  level 
with  the  banks  of  the  watercourse,  but  still  so  loosely  as  to  allow 
the  water  to  flow  through  the  channel.  To  this  extent  we  concur 
with  the  plaintiffs  in  their  construction  of  the  section ;  but  we  do 
not  agree  with  them  in  their  conclusion,  that  a  watercourse,  so 
constructed,  might  not  enable  the  defendants  to  divert  more  than 
a  small  part  of  the  water  from  point  H.  The  power  given  to  them 
by  section  23  is  to  divert  the  water,  that  is,  all  the  water,  from  the 
stream  at  point  H ;  and,  as  there  is  nothing  in  the  Act  to  limit 
them  as  to  the  size  of  tlie  watercourse,  by  which  they  are  to 
abstract  the  water,  either  as  to  depth  or  width,  it  is  obvious  that, 
even  assuming  them  to  be  bound  to  divert  it  by  an  open  water- 
course, they  might,  notwithstanding  section  32,  divert  all  the 
water,  just  as  they  might  by  a  tunnel  or  culvert.  If  a  square 
tunnel,  whose  sectional  surface  is  a  square  foot,  would  be  sufficient 
to  carry  off  the  whole  of  the  water,  it  might  require,  to  obtain  the 
same  result  by  means  of  a  watercourse  obstructed  by  broken 
stones,  a  sectional  surface  of  ten  or  twenty  square  feet,  but,  with 
such  an  addition,  the  same  result  would  be  obtained. 

It  therefore  seems  to  us  that,  even  if  the  plaintiffs  are  right  in 
saying  that  the  Act  gives  the  defendants  no  power  of  diverting 
the    stream  otherwise  than  by  an  open  watercourse,  filled  up 
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(which  we  must  interpret  to  mean  partially  filled  up)  with  broken 
stones,  still  they  had  physically  as  well  as  legally  the  means  of 
diverting  the  whole  of  the  water,  flowing  at  point  H,  and  convey- 
ing it  to  their  reservoir. 
^  864  *  In  such  a  state  of  things  we  see  no  groimd  justifying 
our  interference.  It  is  by  no  means  easy  to  see  how  the 
plaintiffs  have  any  interest  in  diminishing  the  quantity  of  water  to 
be  conveyed  by  the  defendants  to  their  reservoir.  Out  of  that 
reservoir  the  defendants  are  boimd,  in  the  first  instance,  to  cause 
water  to  flow  down  to  the  streams,  from  which  the  plaintiffs' 
works  are  to  be  supplied,  to  the  extent  of  three-fourths  of  a  cubic 
foot  per  second.  After  satisfying  this,  which  is  in  the  nature  of  a 
first  charge  or  incumbrance  out  of  the  stores  of  water,  the  defend- 
ants are  entitled  to  take  from  the  reservoir,  without  limit,  what- 
ever water  may  be  wanted  for  the  use  of  the  inhabitants  of 
Ghorley ;  and  any  surplus,  not  wanted  for  that  purpose,  the  defend- 
ants are  bound  to  allow  to  flow  out  of  the  reservoir  into  the  same 
stream,  into  which  they  are  bound  to  discharge  the  three-fourths 
of  a  cubic  foot  per  second. 

Now,  upon  this  statement,  the  plaintiffs  caimot  possibly  have  an 
interest  in  diminishing  the  quantity  of  water  to  be  brought  to  the 
reservoir,  unless  on  the  assumption,  which  we  cannot  make,  that 
the  defendants,  when  their  works  shall  be  complete,  will  violate 
their  duty  to  the  plaintiffs  under  the  88d  section,  an  assumption 
for  which  the  record  affords  no  foundation. 

The  case,  made  by  the  bill,  is  that  the  water,  which  will  be 
diverted  by  the  defendants  from  point  H,  will  be  greatly  more  than 
can  be  used  by  the  inhabitants  of  Ghorley.  If  so,  all  the  surplus 
is  secured  to  the  plaintiffs  by  the  defendants'  Act,  and  they  can 
experience  no  damage.  We  do  not,  however,  rest  on  this  ground. 
The  defendants,  according  to  our  construction  of  the  Act,  have  a 
legal  right  to  divert,  for  the  purposes  of  their  works,  and  to  carry 
to  their  compensation  reservoir,  all  the  water  of  the  stream 
*865  from  point  H.  Even  assuming  *with  the  plaintiffs  that 
they  are  authorized  to  do  this  only  by  an  open  watercourse 
filled  up  according  to  the  exigency  of  section  82,  still  such  a  water- 
course, if  made  of  sufficiently  large  dimensions,  might  carry  off  all 
the  water  of  the  stream,  and  so  divert  precisely  the  same  quantity 
as  they  are  now  proceeding  to  take  by  their  tunnel.  In  this  state 
of  circumstances,  we  do  not  think  that  any  case  has  been  made, 
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entitling  the  plaintiffs  to  relief  in  this  Oourt  beyond  the  continu- 
ance of  the  injunction  already  granted. 

As  to  the  tunnel  from  point  B  to  the  reservoir,  the  defendants 
are  certainly  going  beyond  the  limits  of  deviation,  and  so  are 
doing  what  their  Act  does  not  authorize,  and  from  point  H  to 
point  B,  where  the  proposed  course  is  within  the  permitted  limits, 
they  are  adopting  a  culvert  or  tunnel  instead  of  an  open  water- 
course, which  for  the  present  purpose,  but  for  the  present  purpose 
only,  we  assume  not  to  be  authorized  by  the  Act.  But  neither  of 
these  unauthorized  things  is  shown  to  be  such  as  will  occasion 
substantial  loss  or  damage  to  the  plaintiffs,  and  therefore  we  do 
not  think  that,  at  their  instance,  we  should  be  justified  in  inter- 
fering. 

The  ord^r  and  decree  to  be  made  will  therefore  be  simply  as  to' 
so  much  of  the  bill  as  seeks  to  restrain  the  defendants  from 
making  any  channel  of  communication  with  the  first  brook  at  any 
point  lower  than  the  point  in  the  deposited  plan  marked  H,  to 
make  the  injunction  perpetual.  The  rest  of  the  bill  must  be 
dismissed,  but  without  prejudice  to  the  right  of  the  plainti£b  to 
bring  any  such  action  or  actions  as  they  may  be  advised.  As  the 
plaintiffs  have  in  part  succeeded  and  in  part  failed,  we  shall  not 
give  costs  on  either  side. 

It  is  hardly  necessary  for  us  to  say,  that  this  decree  *  is  ♦  866 
founded  on  the  existing  state  of  things.  If,  in  the  progress 
of  their  works,  the  defendants  should  occasion  or  make  it  plain 
that  they  will  occasion  loss  or  damage  to  the  plaintiffs,  this  decree 
wiU  in  no  respect  prejudice  the  plaintiffs  nor  prevent  them  from 
filing  any  new  bill  founded  on  any  new  or  altered  state  of  circum- 
stances. 


THE  SHREWSBURY  AND  BIRMINGHAM  RAILWAY  COM- 
PANY V.  THE  STOUR  VALLEY  RAILWAY  COMPANY 
AND  THE  LONDON  AND  NORTH-WESTERN  RAILWAY 
COMPANY  AND  OTHERS. 

1852.    December  8,  9,  10,  16.    Before  the  Lords  Justices. 

The  Court  is  not  exceeding  its  functions  in  deciding  a  purely  legal  question 
arising  in  a  suit  before  it,  either  with  or  without  legal  assistance,  but  ought 
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to  decide  each  a  question  where  the  controverajr  and  material  facta  are 

A  railway  company,  aiaociating,  allying,  and  connecting  itself  with  another, 
does  not  thereby  become  equitably  "  amalgamated"  with  it.' 

Ad  agreement  to  amalgamate  as  from  a  time  paat  may  pouibly,  iu  eqai^,  amount 
to  amalgama^on ;  but  rd  agreement  to  do  to  at  a  future  period  will  not, 
antil  that  period  arrivea. 

Fending  the  progress  of  a  bill  through  ForliameDt,  authorizing  the  S.  V.  Com- 
pany to  lease  their  line  to  the  N.  W.  Company,  the  bill  was  opposed  by  the 
S.  B.  Company,  and,  upon  a  compromise,  a  clause  was  inserted,  securing  to 
the  S.  B.  Company  the  use  of  part  of  the  line  and  the  joint  use  of  a  station, 
subject  to  the  cesser  of  these  rights  in  the  event  of  the  S.  B.  Railway  Cooi- 
psny  being  leased  to  or  amalgtunated  with  a  fourth  company,  viz.,  the  6.  W., 
who  were  rivals  to  the  N.  W.  Company.  At  this  lime  the  S.  B.  Company 
was  ander  do  eDgagements  to  the  6.  W.  Company.  Subsequently,  however. 
those  two  companies  entered  into  agreements,  giving  fkcUities  and  preference 
to  each  other's  traffic,  and  agreed  to  amalganute  at  a  future  tune,  if  the 
sanc^oD  of  Parliament  coold  be  obtaiDed.  ffeld,  that  tins  was  Dot  aucb  a 
chaDge  of  circunutances  produced  by  llie  conduct  of  the  S.  B.  Company  aa 
to  exclude  there  from  equitable  relief  by  mjunction  for  the  enforcement  of  the 
rights  of  user  conferred  on  thed  by  the  Act. 

The  Court  may  interfere  between  two  railway  companies  entitled  to  the  joint  use 
of  a  station  by  preairibing  regulations  for  its  management;  but  such  inter- 
ference ought  not  to  take  place  without  grave  occasion.  The  Court  may  also 
direct  a  partition  of  the  station,  and  appoint  a  receiver  if  necessary.  But 
where  provisions  exist  for  the  settlemeDt  of  disputes  on  the  above  subjects  by 
arbitration,  the  Court  will  witUiold  its  interposition  until  the  remedy  thus 
provided  has  been  resorted  to. 

This  waa  an  appeal  from  the  decision  of  the  Master  of  the 

SoIIb  refusing  an  injunction. 

•  867        •  The  plaintiffs  were  incorporated  by  the  Shrewsbury  and 

Birmingham  Railway  Act,  1846,  and  obtained  additional 

powers  from  Parliament  by  several  subsequent  Acts. 

Their  line>  which  extends  from  Shrewsbury  to  WolverbamptoD, 

'  The  practice  in  the  Court  of  Chancery  in  regard  to  the  determination  of 
legal  questions  has  been  considerably  altered  in  England  since  the  decision  m 
the  text.  According  to  the  present  practice,  whenever  any  relief  or  remedy 
within  the  jurisdiction  of  the  Court  of  Chancery  is  sought  in  any  cause  or  matter, 
and  whether  the  title  to  such  relief  or  remedy  be  or  be  not  incident  to  or 
dependent  upon  a  legal  right,  every  question  of  law  or  fact,  cognizable  in  a 
Court  of  Common  I>aw,  on  the  determiDation  of  which  the  ^tle  to  such  relief  or 
remedy  depcDda,  is  to  be  determined  by  or  before  the  Court  of  ChaDcery,  with 
or  without  a  special  or  common  jury.  2  Don.  Ch.  Fr.  (4th  Am.  ed.)  9CT,  aud 
cases  in  note  (1). 

*  See  Midland  Great  Western  Railway  of  Ireland  e.  Leech,  3  H.  L.  Cas.  872. 
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joins  at  WolTerhampton  the  Birmingham,  Wolverhampton,  and 
Stour  Valley  Railway  (hereinafter  called  the  Stour  Yadley  Bail- 
way),  which  extends  from  Wolverhampton  to  Birmingham.  The 
latter  railway  was  constructed  under  the  Birmingham,  Wolver- 
hampton, and  Stour  Valley  Railway  Act,  1846  (Birmingham, 
Wolverhampton,  and  Dudley  lines),  and  the  Birmingham,  Wolver- 
hampton, and  Stour  Valley  Railway  Act,  1847  (No.  1),  Smeth- 
wick  Deviation,  the  former  of  which  Acts  incorporated  the  Stour 
Valley  Railway  Company,  and  empowered  that  company  to  con- 
struct the  Stour  Valley  Railway. 

By  the  Stour  Valley  Railway  Company's  Acts  the  plaintiflb  were 
authorized  to  subscribe  one-fourth  equal  part  of  the  share  capital 
of  that  company. 

And  by  both  companies'  Acts  they  had  power  to  make  their 
several  railways  as  to  parts  thereof  over  the  same  land.  These 
parts  were  situate  between  New  Mill  Street,  in  the  town  of  Wolver- 
hampton, and  a  road  called  the  Cannock  Road. 

Under  their  powers,  the  plaintiffs  and  the  Stour  Valley  Railway 
Company  each  purchased  separately,  and  took  possession  of  por- 
tions of  the  property  between  the  above  street  and  road  for  the 
purposes  of  their  respective  railways ;  and  in  the  result 
neither  could  complete  *  their  railway  without  the  property  *  868 
acquired  by  the  other. 

Under  these  circumstances  the  plaintiffs  and  the  Stour  Valley 
Railway  Company,  in  the  year  1846,  each  appointed  a  deputation 
from  their  respective  boards  of  directors  to  meet*  and  come  to  an 
agreement,  with  a  view  to  the  making  jointly  by  the  two  compa- 
nies of  the  portion  of  railway  which  each  had  thus  power  to  make, 
as  well  as  for  the  erection  of  a  joint  station  for  the  joint  traffic  of 
both  railways. 

The  deputations  met  on  the  23d  of  September^  1846,  and  came 
to  the  following  agreement :  — 

"  Wolverhampton,  September  28d,  1846. 
'^  At  a  meeting  of  deputations  from  the  Birmingham,  Wolver- 
hampton, and  Stour  Valley  Railway  Company,  and  Shrewsbury 
and  Birmingham  Company,  it  was  resolved,  — 

<^  1st,  That  the  Wolverhampton  station  shall  be  constructed  at 
the  joint  expense  and  be  the  joint  property  of  the  Shrewsbury 
and  Birmingham,  and  Birmingham,  Wolverhampton,  and  Stour 
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and  Birmingham  Railway  Company  to  use,  when  made,  the  railway 
authorized  to  be  made  by  the  said  recited  Act,  and  any  railway 
made  in  substitution  thereof,  and  the  stations  and  other  conven- 
iences connected  with  such  railways  respectively,  in  the  event  of 
the  same  being  leased  or  sold  to  the  London  and  North-Western 
Railway  Company,  at  all  proper  and  reasonable  times,  subject  to 
the  payment  of  such  reasonable  rents  and  tolls,  and  to  the  observ- 
ance of  the  by-laws,  rules,  and  regulations  of  the  company  in 
whom  the  said  railway  should  be  vested,  or  to  such  rent  and  tolls, 
and  to  such  by-laws,  rules,  and  regulations,  as  in  the  event  of 
difference  between  the  Shrewsbury  and  Birmingham  Railway  Com- 
pany and  such  last-mentioned  company,  may  be  settled  by  arbi- 
tration, the  umpire  to  be  appointed  by  the  commissioners  of 
railways :  Provided  always,  that  the  power  hereby  conferred  on 
the  Shrewsbury  and  Birmingham  Railway  Company  shall  cease 
and  be  void  in  case  the  said  company  shall  be  leased  to,  or  pur- 
chased by,  or  amalgamated  with  the  Great  Western  Railway 
Company,  the  Oxford,  Worcester,  and  Wolverhampton  Railway 
Company,  and  the  Birmingham,  Wolverhampton,  and  Dudley 
Railway  Company,  or  with  any  or  either  of  the  said  last-named 
companies:  Provided  further,  that  the  authority  last  aforesaid 
shall  not  extend  or  apply  to  any  traffic  arising  on  any  station  on 
the  Birmingham,  Wolverhampton,  and  Stour  Valley  Railway,  and 
destined  for  any  other  station  on  that  railway." 

At  the  same  time  the  following  agreement  was  entered 
*into  between  the  London  and  North-Western  Railway    *871 
Company  and  the  plaintiffs :  — 

'^  Memorandum  of  an  agreement  between  the  London  and  North- 
Western  Company  of  the  first  part,  and  the  Shrewsbury  and  Bir* 
mingham  Railway  of  the  second  part. 

'^  1.  The  agreement  for  the  lease  of  the  Birmingham,  Wolver- 
hampton, and  Stour  Valley  Line,  which  has  been  already  prepared, 
is  to  be  carried  into  effect  with  regard  to  the  main  line,  and  the 
Stourbridge  and  other  proposed  extensions. 

"  2.  The  Stour  Valley  Company  and  the  Shrewsbury  and  Bir- 
mingham Company  being  jointly  and  equally  interested  in  the 
Wolverhampton  station,  and  the  land  required  for  the  same,  and 
the  line  up  to  the  point  of  divergence  hereinafter  mentioned,  it  is 
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Yftlley  Railway  OompanieH,  and  managed  hj  a  joint  committee  of 
thrte  members  from  each  company. 

"  2d,  That  the  questioD  of  whether  both  companies  shall  use 
the  station  free  of  expense  (receiving  rates  from  other  companiea 
only),  or  according  to  the  use  of  the  station  by  each  company,  be 
referred  to  the  decision  of   Mr.  Robert  Stephenson." 

Mr.  Stephenson,  under  this  agreement  of  September,  1846,  de- 
termined that  the  joint  station  at  Wolverhampton  shoold 
•  869  not  be  used  free  of  expense  by  each  company,  •  but  that 
each  should  pay  rates  to  the  joint  committee  in  respect  of 
the  use  of  the  station  by  its  own  proper  traffic. 

In  the  years  1846,  1847,  1848,  the  plaintiffe  subscribed  one- 
fourth  part  of  the  capital  of  the  Stour  Valley  Railway  Company, 
being  the  sum  of  200,0002.,  which  with  the  remaining  three-fourths 
of  the  capital  was  laid  out  in  the  construction  of  the  raUway. 

By  the  above-mentioned  Stour  Valley  Railway  Act  of  1847,  the 
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and  Birmingham  Railway  Company  to  use,  when  made,  the  railway 
authorized  to  be  made  by  the  said  recited  Act,  and  any  railway 
made  in  substitution  thereof,  and  the  stations  and  other  conven- 
iences connected  with  such  railways  respectively,  in  the  event  of 
the  same  being  leased  or  sold  to  the  London  and  North-Western 
Bailway  Company,  at  all  proper  and  reasonable  times,  subject  to 
the  payment  of  such  reasonable  rents  and  tolls,  and  to  the  observ- 
ance of  the  by-laws,  rules,  and  regulations  of  the  company  in 
whom  the  said  railway  should  be  vested,  or  to  such  rent  and  tolls, 
and  to  such  by-laws,  rules,  and  regulations,  as  in  the  event  of 
difference  between  the  Shrewsbury  and  Birmingham  Railway  Com- 
pany and  such  last-mentioned  company,  may  be  settled  by  arbi- 
tration, the  umpire  to  be  appointed  by  the  commissioners  of 
railways:  Provided  always,  that  the  power  hereby  conferred  on 
the  Shrewsbury  and  Birmingham  Railway  Company  shall  cease 
and  be  void  in  case  the  said  company  shall  be  leased  to,  or  pur- 
chased by,  or  amalgamated  with  the  Great  Western  Railway 
Company,  the  Oxford,  Worcester,  and  Wolverhampton  Railway 
Company,  and  the  Birmingham,  Wolverhampton,  and  Dudley 
Railway  Company,  or  with  any  or  either  of  the  said  last-named 
companies:  Provided  further,  that  the  authority  last  aforesaid 
shall  not  extend  or  apply  to  any  traffic  arising  on  any  station  on 
the  Birmingham,  Wolverhampton,  and  Stour  Valley  Railway,  and 
destined  for  any  other  station  on  that  railway." 

At  the  same  time  the  following  agreement  was  entered 
*into  between  the  London  and  North-Western  Railway    *871 
Company  and  the  plaintiffs :  — 

<'  Memorandum  of  an  agreement  between  the  London  and  North- 
Western  Company  of  the  first  part,  and  the  Shrewsbury  and  Bir- 
mingham Railway  of  the  second  part. 

^^  1.  The  agreement  for  the  lease  of  the  Birmingham,  Wolver- 
hampton, and  Stour  Valley  Line,  which  has  been  already  prepared, 
is  to  be  carried  into  effect  with  regard  to  the  main  line,  and  the 
Stourbridge  and  other  proposed  extensions. 

^^  2.  The  Stour  Valley  Company  and  the  Shrewsbury  and  Bir- 
mingham Company  being  jointly  and  equally  interested  in  the 
Wolverhampton  station,  and  the  land  required  for  the  same,  and 
the  line  up  to  the  point  of  divergence  hereinafter  mentioned,  it  is 
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now  agreed  that  all  questions  between  the  two  parties  hereto  as 
to  the  mode  of  acquiring,  constructing,  and  using  that  Btation, 
and  the  line  between  that  station  and  the  point  of  dirergence  of 
the  Stour  Talley  line  to  Bushbuiy,  from  the  Shrewsbury  line,  and 
the  land  necessary  for  the  same,  shall  be  settled  by  Mr.  Robert 
Stephenson,  between  the  parties.  Each  party,  paying  one-half  of 
the  necessary  outlay,  shall  have  the  fall  use,  jointly  with  the  other 
party,  of  euch  station-  and  line,  and  the  works  connected  there- 
with. 

"  3.  In  case  of  difference,  Mr.  Stephenson  shall  also  settle  the 
terms  of  the  deed  of  arrangement  now  proposed  between  the  Stour 
Valley  Company  and  the  Shrewsbury  and  Birmingham  Company, 

as  to  the  said  station,  and  the  land  required  for  the  same. 
*  872  *  "  4.  In  consideration  of  the  above,  and  as  a  further  con> 
eideration  for  the  use  of  such  atAtion  and  line,  the  London 
and  North-Western  Company  will  pay  to  the  Shrewsbury  and 
Birmingham  Company  a  rent  in  perpetuity  of  £  "  The  fol- 
lowing note  was  appended  to  the  original  agreement :  "  The 
amount  of  rent  to  be  fixed  by  Mr.  Robert  Stephenson,  upon  the 
principle  of  giving  the  value  of  the  difference  between  the  amount 
of  ordinary  interest  on  50,000/.,  and  interest  under  the  Stoor 
Valley  terms  of  lease  upon  that  sum." 

"  5.  The  Btation  and  line  to  the  point  of  divei^nce  as  aforesaid, 
to  be  under  the  management  of  a  Joint  committee  of  three  directors 
of  each  company,  who  shall  superintend  the  making  the  same, 
and  fix  upon  such  uniform  rates  for  passengers  and  goods  as  shall, 
as  nearly  as  can  be  estimated,  leave  after  the  payment  of  all  main- 
tenance and  working  expenses,  for  equal  division  between  the 
Shrewsbury  and  Birmingham  and  the  London  and  North-Western 
Companies,  such  annual  amount  as  shall  be  equivalent  to  pay 
interest  at  not  less  than  6/.  per  cent  on  the  capital  expended  in 
the  construction  of  the  station,  and  the  above  portion  of  the  line ; 
and  any  difference  of  opinion  in  such  joint  committee  shall,  in 
case  of  need,  be  referred  to  the  commissioners  of  railways,  or  an 
umpire  to  be  appointed  by  them,  the  scale  of  rates  above  men- 
tioned to  be  fixed  by  Mr.  Robert  Stephenson,  forthwith,  in  case  of 
difference,  and  to  be  variable  according  to  the  different  classes  of 
passengers  and  goods. 

"6.  The  claim  of  the  Shrewsbury  and  Birmingham  Company 
against  the  Stour  Talley  Company,  of  33,684/.  8s.  id.  for  parlia- 
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mentarj  expenses,  is  to  be  allowed  and  set  off  against  calls 

due  from  the   Shrewsbury  and  Birmingham  *  Company.    *  878 

Dated  the  10th  day  of  July,  1847." 

In  pursuance  of  this  agreement,  and  of  the  Stour  Valley  Rail- 
way Act  of  1847,  a  lease  of  the  Stour  Valley  Railway  was  executed 
by  the  Stour  Valley  Railway  Company,  and  the  London  and  North-' 
Western  Railway  Company,  under  their  respective  seals,  and  was 
dated  the  12th  of  December,  1848. 

On  the  10th  of  January,  1851,  an  agreement  was  entered  into 
between  the  Great  Western,  the  Shrewsbury  and  Birmingham, 
and  the  Shrewsbury  and  Chester  Railway  Companies,  for  giving 
facilities  and  preference  to  through  traffic  over  each  other's  lines 
where  they  met.  This  agreement  provided  for  the  appointment 
*of  a  joint  committee  of  the  directors  of  each  of  the  three  compa- 
nies for  the  purpose  of  fixing  rates  and  managing  such  through 
traffic,  and  contained  clauses  for  giving  effect  to  its  interchange. 

On  the  8th  of  May,  1851,  another  agreement  was  entered  into 
between  the  Great  Western,  the  Shrewsbury  and  Chester,  and  the 
Shrewsbury  and  Birmingham  Companies,  whereby  the  three  com- 
panies agreed  to  apply  to  Parliament  for  leave  to  amalgamate  in 
the  year  1856,  and  for  leave  in  the  mean  time  for  the  Great  West- 
em  Company  to  make  up  a  certain  dividend  to  the  two  other  com- 
panies out  of  a  portion  of  its  receipts,  being  the  earnings  from 
London  through  traffic. 

On  the  22d  of  November,  1851,  the  secretary  of  the  London  and 
North- Western  Railway  Company  wrote  to  the  plaintiffs'  secretary 
as  follows :  — 

"  Sir,  —  As  the  Stour  Valley  line  is  about  to  be  opened, 
♦  I  am  instructed  to  inform  you,  to  prevent  any  misunder-  ♦  874 
standing,  that  the  directors  of  this  company  are  advised 
that  the  event  has  happened  upon  which  it  is  provided  by  the 
Stour  Valley  Act  of  1847,  that  the  special  powers  of  using  the  line 
given  to  your  company  by  that  Act  should  cease,  and  the  directors 
will  feel  it  their  duty  to  act  upon  this  advice.  K  your  board 
should  entertain  any  doubt  as  to  the  accuracy  of  this  view,  we 
shall  be  quite  ready  to  concur  with  them  in  the  measures  neces- 
sary to  decide  the  question  in  the  most  speedy  and  least  expensive 


manner." 
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In  January,  1852,  the  Board  of  Trade,  pursuant  to  a  requinticNi 
on  the  part  of  the  plaintiSs,  and  of  the  Loudon  and  North- Western 
Bailway  Company,  and  Stour  Yalle;  B^lwa;  Companj,  appointed 
Sir  William  Cutdtt  as  an  umpire  to  decide  all  differences  of  opinion 
vhich  might  arise  in  the  joint  committee,  in  conformity  with  the 
terms  of  the  agreement  of  the  10th  of  July,  1847. 

On  the  Ist  of  July,  1852J  the  Stour  Valley  Railway  was  com- 
pleted between  Birmingham  and  Wolverhampton,  and  opened  for 
traffic. 

By  the  "  Shrewsbury  and  Birmingham  Railway  Company's 
Amendment  Act,  1S52,"  it  was  enacted,  that  it  should  be  lawful 
for  the  Shrewsbury  and  Birmingham  Railway  Company  to  use,  for 
the  accomuiodation  of  their  traffic,  the  London  and  North- Western 
Company's  station,  situated  between  Worcester  Street  and  Naviga- 
tion Street  in  Birmingham,  subject  to  the  prorisiona  of  the  Act- 
which  authorized  the  making  thereof,  and  also  to  pass  over  and 
use  at  all  proper  and  reasonable  times  so  much  of  the  London  and 
Nortb-Westem  Riulway  as  lies  between  the  above  station  and  the 
line  of  the  Stour  Valley  Railway,  upon  such  terms  and 
*  875  conditioas  as  should  *  be  agreed  upon  and  subject  (both  as 
regarded  the  station  and  railway)  to  the  observance  of  the 
by-laws,  rules,  and  regulations  of  the  London  and  Nortb-Westem 
Railway  Company,  or  in  the  event  of  the  difference  between  the 
Shrewsbury  and  Birmingham  Railway  Company  and  the  London 
and  Nortb-Westem  Railway  Company,  upon  such  terms  and  con- 
ditions, and  subject  to  such  by-laws,  rules,  and  regulations,  aa 
might  be  settled  by  arbitration,  the  umpire  being  appointed  by  the 
Board  of  Trade. 

By  the  5th  section,  after  reciting  that  by  '*  The  Birmingham, 
Wolverhampton,  and  Stour  Valley  Railway  Act,  1847  (No.  1), 
Smethwick  Deviation,"  it  was  provided  that  the  power  thereby 
conferred  on  the  Shrewsbury  and  Birmingham  Railway  Company 
should  cease  and  be  void,  in  case  the  said  company  should  be 
leased  to,  or  purchased  by,  or  amalgamated  with  the  Great  West- 
em  Railway  Company,  the  Oxford,  Worcester,  and  Wolverhampton 
Railway  Company,  and  the  Birmingham,  Wolverhampton,  and 
Dudley  Railway  Company,  or  with  any  or  either  of  the  said  last- 
named  companies,  it  was  enacted,  that  notiiing  in  the  now  stating 
Act  contained,  should  in  any  manner  prejudice  or  aSect  the  proviso 
for  cesser  in  the  said  last-mentioned  Act  contained,  and  that  the 
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same  aud  the  cesser  thereby  provided  for  should  extend  to  the 
powers  thereinbefore  conferred  npon  the  Shrevebiuy  and  Bir- 
mingham Railway  Company,  as  well  as  to  the  powers  conferred  by 
the  now  staldng  Act. 

The  Stour  Valley  Railway  Company  and  the  London  and  North- 
Western  Railway  Company  having  obstructed  the  plsintifib  in  their 
use  of  the  Stour  Yotley  line  and  of  the  stations,  the  present  bill 
was  filed  stating  to  the  above  eS^t,  and  further,  that  there  was 
not  any  pretence,  in  point  of  law  or  equity,  for  alleging  that 
any  •  agreement  between  the  plaintifib  and  the  Great  West^  *  876 
em  Railway  Company  had  in  any  way  affected  the  plMntiflfe' 
right  in  respect  of  the  Stour  Valley  Railway ;  and  further  alleging, 
that  the  defendants,  the  London  and  North- Western  Railway  Cont- 
pany,  nevertheless  resisted  the  plaintifis'  right  to  use  the  Stour 
Valley  Railway,  although  the  Londtm  and  North- Western  Railway 
Company  had  successfully  opposed  in  Parliament,  and  induced 
Parliament  to  reject,  in  the  sessioa  of  1852,  a  bill  which  the 
|dainti&  introduced  for  the  purpose  of  amalgamating  the  plaiutifTs' 
company  with  the  Great  Western  Railway  in  1856.  This  bill  sug- 
gested a  pretence  on  the  part  of  the  London  and  North-Western 
Railway  Company,  that  the  agreements  of  January  and  May,  1851, 
and  some  subsequent  agreements,  amounted  to  and  were  an  amal- 
gamation of  the  plaintiffs'  company  with  the  Great  Western  Com- 
pany, and  charged  that  these  agreements  did  not  amount  to  any 
such  thing,  and  that  neither  the  plaintiff'  company  nor  lines  was 
nor  were,  nor  ever  had  been  leased  to  or  purchased  by  or  amalga- 
mated with  the  Great  Western  Railway  Company  or  any  other 
railway  company,  nor  could  be  leased  to  or  purchased  by  or  amal- 
gamated with  the  Great  Western  or  any  other  company,  otherwise 
than  through  the  medium  of  an  Act  of  Parliament  to  be  obtained 
in  that  behalf;  and,  moreover,  that  the  above-mentioned  bill,  which 
the  London  and  North-Western  Railway  Company  succesHfully 
opposed,  did  not  contemplate  any  amalgamation  previously  to  1856, 
nor  was  any  amalgamation,  purchase,  or  lease,  previous  to  that 
year,  ever  contemplated. 

The  87tb,  88th,  and  89th  paragraphs  of  the  bill  were  the  follow- 
ing: 87.  That  the  only  matter  which  was  carried  before  the  said 
arbitrator,  Sir  William  Gubitt,  consisted  of  an  attempt  on  the 
part  of  the  London  and  North-Western  Railway  Company 
to  procure  an  award  *  &om  him  directing  the  partition  of  *  877 
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tbe  said  station,  although  a  partition  was  and  is  wholly  contrary 
to  the  terms  of  the  said  agreements  and  Acts  of  Parliament.  88. 
That  they  have  always,  under  the  circumstances  aforesaid,  and 
both  in  writing  and  otherwise,  and  particularly  by  a  memorandum 
in  writing,  dated  the  18th  of  April,  1852,  the  contents  of  which 
were  and  are  true,  protested  against  any  partition,  or  attempt  at 
partition.  89.  That  the  question  of  a  partition,  even  if  a  partition 
was  practicable,  which  it  is  not,  was  and  is  wholly  beyond  the 
powers  of  the  said  Sir  William  Gubitt. 

The  prayer  was  for  an  injunction  to  restrain  the  defendants,  the 
London  and  North- Western  Railway  Company,  and  the  Stour  YaJr 
ley  Railway  Company,  and  each  of  them,  and  their  and  each  of 
their  directors,  agents,  and  servants,  from  hindering  and  obstruct- 
ing the  plaintiffs  in  the  exercise  of  their  aforesaid  rights,  and  in 
particular  from  hindering  or  obstructing  the  use  by  the  plaintifb 
of  the  Stour  Valley  Railway  and  of  the  stations  and  other  conven- 
iences connected  therewith,  or  necessary  for  such  use  on  the  part 
of  the  plaintiffs,  the  plaintiffs  being  ready  and  willing  and  thereby 
offering  to  do  all  that  ought  to  be  done  by  them  in  respect  of  such 
user.  It  also  sought  an  ii^unction  to  restrain  the  defendants, 
their  directors,  agents,  and  servants,  from  obstructing  the  plaintifb 
in  the  occupation  and  management  of  the  joint  station  at  Wol* 
verhampton. 

The  case  made  by  the  affidavits  in  opposition  to  the  motion  was 
in  substance  the  following :  that  the  plaintiffs  were,  prior  and  up 
to  the  month  of  January,  1851,  on  amicable  terms  with,  and  not 
opposed  in  interest  to,  the  London  and  North- Western  Railway 
Company:  that  when  the  plaintiffs'  Acts  and  the  Stour 
♦  878  Valley  Acts  *  were  passed,  it  was  intended  that  there  should 
be  a  mutual  interchange  of  traffic  between  their  respective 
lines,  and  that  neither  company  should  compete  with  the  other 
for  traffic  between  Wolverhampton  and  Birmingham,  or  for  traffic 
between  any  place  south  of  Birmingham  and  Wolverhampton,  or 
any  place  north  of  Wolverhampton.  But  that  in  the  month  of 
January,  1851,  the  plaintiffs  formed  an  alliance  with  the  Oreat 
Western  Railway  Company,  who  were  competing  with  the  London 
and  North-Western  Railway  Company  for  traffic  between  London 
and  Birmingham  and  Wolverhampton,  and  places  north  of  Wol- 
verhampton, and  had  entered  into  the  above  agreements  or  traffic 
arrangements  with  the  Great  Western  and  the  Shrewsbury  and 
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Cheater  Bailvay  Companies,  Thereby  they  had  bounci  themselves 
to  send  all  tiieir  traffic  ever  the  G-reat  Western  and  the  Shrewsbury 
and  Cheater  lines  of  railway,  in  preference  to  sending  it  by  the 
Loudon  and  North- Western  Company's  lines  of  railway,  and  that 
they  had  become  and  were  in  fact  allied  to,  and  united  in  interest 
irith,  the  Great  Western  and  the  Shrewsbury  and  Cheater  Railway 
Companies,  and  consequently  opposed  to  the  plaintiffs,  the  London 
and  North-Western  Bfdlway  Company,  with  respect  to  whom  the 
plaintifib  and  the  said  Great  West«ni  and  Shrewsbury  and  Chester 
Bailway  Companies  had  become  and  were  rival  and  competing 
companies.  That  upon  tJie  occasion  of  the  insertion  of  the  twelfth 
clause  in  the  Leasing  Act,  it  was  understood  and  agreed  that  such 
an  alliance  as  had  been  now  formed  between  the  plaintiffs,  and 
the  Great  Western,  and  Shrewsbury  and  Chester  Bailway  Com- 
panies, should  be  considered  equivalent  to  an  amalgamation  of 
those  companies  within  the  meaning  of  the  clause,  as  the  defend- 
ant«  submitted  it,  in  equity,  was,  even  independently  of  any  such 
understanding.  In  these  circumstances,  the  defendants  ad- 
mitted that  they  declined  to  permit  the  *  plaintiSs  to  use  *  879 
the  Stonr  V^alley  line  until  the  question  had  been  deter- 
mined by  a  Court  of  Law  or  Equity. 

Upon  the  appeal  motion  coming  on,  it  was  arranged  that  the 
cause  should  be  disposed  of  as  if  it  had  come  to  a  hearing, 

Mr.  Rolty  Mr.  Hardy,  and  Mr.  Qiffard,  for  the  appellants. 

Mr.  Bethell  and  Mr.  Speed,  for  the  respondents. 

The  nature  of  the  arguments  sufficiently  appears  from  the 
judgment. 

The  following  cases  were  cited :  Ihike  of  Bedford  v.  Trustees  of 
the  British  Museum,  (a)  Simpson  v.  JPenigon,  (6)  Rochdale  Canal 
Company  v.  King,  (c)  As  to  the  necessity  of  a  decision  at  law 
before  the  interference  of  the  Court,  the  eist  and  62d  sections  of 
the  Chancery  Amendment  Act  were  referred  to. 

December  16. 

The  Lord  Justice  Ekight  Bbuce.  —  This  litigation  may,  for 

every  practical  purpose,  be  treated  aa  produced  by  an  allegation 

(a)  2  M.  &  K.  &fi2.         (6)  10  Hue,  fil.  (e)  2  Sim.  N.  S.  78. 
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made  and  contantioD  raised  on  the  part  of  one  or  both  of  the  com- 
panies vho  are  defendants,  that  the  pover  conferred  on  the  plain- 
tiffs by  the  12th  section  of  an  Act  of  Parliament,  which  received 
the  royal  assent  on  the  2d  of  July,  1847,  and  requires  or  author^ 
izes  itself  to  be  called  "The  Birmingham,  Wolverhampton,  and 
Stonr  Valley  Railway  Act,  1847  (No.  1),  Smethwick  Deviation," 
had,  under  a  proviso  contained  ia  that  section,  ceased  and  become 

void,  it  having  been  insisted  that  the  plaintiffs  had,  within 
"  880  the  meaning  of  the  words  "  leased,"  "  parchased,"  *  and 

"  amalgamated,"  as  used  in  that  section,  with  reference  to 
the  pluntiffs  or  of  one  or  two  of  those  three  words,  been  "  leased," 
or  "purchased,"  or  "amalgamated,"  —  a  predicament  in  which 
the  plaintiSs  denied  and  still  deny  themselves  to  be,  their  oppo- 
nents continuing  to  assert  the  contrary.  The  whole  section  rung 
thus :  — 

[His  Lordship  read  it.} 

This  question  is  accordingly  a  material  one  in  the  cause.  The 
plaintiffs  allege  that  it  la  a  purely  legal  question ;  an  assumption 
upon  which  their  opponents  say  that  it  ought  to  be  decided  by  some 
other  Court  than  this,  and  that  we  ought  not  to  act  against  them 
upon  it,  at  any  rate,  until  a  judgment  of  some  such  other  Court 
shall  have  been  obtained  against  them  concerning  it ;  the  plain- 
tiffs denying  that  proposition. 

We  are  of  opinion  that  we  have  jurisdiction  over  the  question, 
whether  purely  or  not  purely  legal,  and  shall  not  be  exceeding  the 
limits  of  our  functions  by  deciding  it  ourselves,  without  the  judg- 
ment of  another  Court  or  any  legal  assistance ;  though,  whether 
we  ought  so  to  exercise  our  judicial  discretion  as  to  do  so,  is  a 
different  point.  But  we  conceive  that  we  ought,  in  a  case  where 
the  controversy  and  material  facts  are  of  auch  a  nature,  and  so 
plain  as  the  controversy  and  material  facts  here.  We  consider 
that  the  demands  of  justice  and  convenience  will  be  best  consulted 
by  not  seeking  or  waiting  for  a  judgment  in  an  action,  as  to  this 
point,  or  troubling  a  Judge  from  another  Court  on  the  subject. 

It  appears  to  us  impossible  to  maintain  that  there  has  been  a 

leasing,  or  purchasing,  or  an  amalgamating  within  the  meaning  of 

the  proviso  for  cesser  in  the  12th  section.    The  plaintiffs 

*  881   have,  we  assume,  associated,  allied,  connected  *  themeelves 
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with  the  Oreat  Western  Railway  Company.  But  those  terms 
and  their  meaning  fall  short,  in  our  judgment,  of  the  other 
three  and  their  meaning.  It  may  be,  that  an  agreement  to  lease, 
to  sell,  or  to  amalgamate,  as  from  a  time  past  or  present,  would 
fisJl  within  the  proviso,  in  the  view,  at  least,  of  this  Court.  But 
we  do  not  understand  any  such  thing  to  have  been  done.  Let  it  be 
assumed  that  there  has  been  an  agi*eement  by  the  plaintiffs  that,  at 
and  from  a  future  period,  which  will  not  arrive  until  some  years 
hence,  one  of  the  three  things  shall  take  place  or  be  done.  Still, 
that  has  not  brought,  nor  will  before  the  period  bring' the  plaintiffs, 
we  apprehend,  into  the  predicament,  in  this  respect,  in  which  they 
are  contended  by  their  opponents  to  be. 

The  companies  defendants  have  insisted,  that,  while  the  Act  of 
1847  was  a  bill  passing  through  Parliament  (if  such  a  form  of  ex- 
pression may  be  used),  it  was  imderstood  and  agreed  by  the  agents 
of  the  three  companies  respectively,  that  alliance,  association,  and 
connection  should  have  the  same  effect,  for  the  present  purpose,  as 
becoming  leased,  purchased,  or  amalgamated :  and  the  companies 
defendants  contend  accordingly,  that  the  plaintiffs  are  bound  by 
the  understanding  and  agreement  thus  alleged.  Upon  the  evi- 
dence,  however,  in  the  cause,  as  well  as  the  rules  by  which  Courts 
both  of  Law  and  Equity  are  guided,  although  this  suggestion  and 
contention  proceed  from  defendants,  we  are  of  opinion  that,  so  far 
at  least,  there  is  no  ground  of  opposition  to  what  the  plaintiffs  seek 
from  the  Court.  It  appears  to  us  clear  that,  both  at  law  and  in 
equity,  all  the  parties  to  this  suit  are  bound  by  the  actual  language 
of  the  Act  of  Parliament  of  1847,  and,  if  the  agreement  of  the 
same  year  is  of  any  force,  by  that  agreement  also,  as  correctly  ex- 
pressing the  whole  intention  and  entire  contract  of  the 
*  three  companies,  plaintifis  and  defendants,  on  the  subject  *  882 
under  consideration,  down  to  the  10th  of  July,  1847. 

F9r  some  time,  one  x>t  both  of  us  doubted  whether,  independently 
of  the  topics  to  which  I  have  been  adverting,  there  was  not  ground 
for  holding,  that  since  that  day  there  had,  through  the  conduct  of 
the  plaintifib,  been  such  a  change  in  their  position  relatively  to  the 
two  companies  defendants  as  to  render  it  inequitable  for  the  Court 
to  act  at  the  plaintiff's  instance  on  the  12th  section.  Upon  fidl 
consideration,  however,  we  have  arrived  at  the  conclusion  that 
tiiere  is  not  sufficient  room  for  the  doubt,  and  that  it  would  be  an 
unsafe  refinement,  and  a  course  not  maintainable  in  point  of  prin- 
voL.  u.  44  [  689  ] 


ciple,  to  give  effect  to  it.  We  ssj  this  after  having  attended  care- 
fully to  The  Jhtke  of  Bedfor^t  Ca%e,  but  without  the  least  intention 
of  intimating  anj  opinion  concerning  that  decision,  which  we 
assume  to  have  been  as  correct  as  it  was  likelj'  to  be. 

Then  comes  the  question  of  the  validity  or  invalidity,  as  against 
the  plaintiffs,  of  Sir  William  Gubitt's  award,  made  some  months 
after  the  filing  of  the  bill ;  a  question  which  has  been  treated  on 
each  side,  and  probably  with  propriety,  as  regularly  before  us. 
The  plaintiffs  contend,  and  it  has  been,  if  not  conceded,  all  but 
conceded,  by  the  counsel  for  the  defendants  opposed  to  them,  that, 
against  the  plaintiffs,  the  award  cannot  be  maintained.  We  think 
BO  too ;  for,  assuming  that  Sir  W.  Cuhitt  waa  well  appointed  referee, 
arbitrator,  or  umpire,  which  may  not  be  clear,  and  t^at  the  award 
is  sufficiently  cert^n  and  final,  which  may  at  least  be  doubted,  we 
apprehend  that,  in  directing  the  partition  or  severance  which  he 
has  directed,  he  has  exceeded  the  limits  of  his  authority,  though 
doubtless  with  the  best  intentions.  On  the  whole  it  can- 
*  883  not,  we  think,  be  unsafe  or  improper  to  discharge  'the 
order,  if  any,  by  which  that  award  has  been  made  a  rule  or 
order  of  this  Court,  and  to  declare  (for  we  have  no  doubt  of  the 
jurisdiction  to  declare),  that,  as  against  the  plaintifis,  it  was  and  iB 
void. 

The  possibility  of  directing  in  this  suit,  without  the  plaintiff's 
consent  (which  has  been  expressly  refused),  a  partition  of  Uie 
Wolverhampton  station,  whether  in  the  manner  adopted  by  the 
award  or  otherwise,  appears  to  us  to  be  excluded  by  the  frame  of 
the  bill  (especially  the  d7th,  SSth,  and  89th  paragraphs)  and  the 
unquestioued  facts  of  the  case.  We  should  otherwise,  for  the  sake 
not  only  of  the  contending  parties,  but  also  of  the  limbs  and  lug- 
gage of  the  Queen's  Bubject«  in  tlie  unenviable  predicament  of 
having  occasion  to  move  between  Shrewsbury  and  Birmingham, 
along  the  line  of  battle,  endeavour  to  find  eur  way  to  make  »ome 
sort  of  division.  And  on  the  same  grounds,  though  the  appoint- 
ment of  a  receiver  and  manager  has  been  asked  neither  by  the  bill 
nor  at  the  bar,  we  should  have  been  disposed,  if  possible,  to  make 
such  an  appointment.  But  we  are  not  satisfied  that  it  coutd  be 
right  for  the  Court  to  interfere  in  that  manner  with  property  and 
interests  such  as  those  which  would  be  affected  by  such  a  measure. 

Independently,  then,  of  the  award,  independently  of  partition 
or  severance  in  any  way,  and  upon  the  principle  of  not  appointing 
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a  receiver  and  manager,  but  upon  the  principle  also  of  treating  the 
plaintififs  as  still  entitled  to  tiie  benefit  of  the  12th  section  of  the  Act 
of  1847,  what  ought  to  be  done  respecting  the  obstructions  of  which 
the  bill  complains  ?    And  first,  as  to  the  Wolverhampton  station,  and 
the  station  between  Worcester  Street  and  Navigation  Street  in  Bir- 
mingham ;  I  mean  the  use  of  those  stations  respectively  by  the  plain- 
tiffs jointly,  or  in  common,  with  both  or  either  of  the  companies 
*  who  are  defendants.    It  would  necessarily,  we  think,  be    *  884 
a  delicate  and  dif&cult  task  for  this  Court  to  undertake, 
were  we,  as  to  either  of  these  stations,  to  interfere  in  the  present 
state  of  things,  at  least  by  injunction,  —  a  task,  I  mean,  almost  of 
impossible  execution  in  a  safe  and  prudent  manner.     At  the  same 
time,  if  the  interference  were  required  by  the  demands  of  justice, 
the  Court  would  be  bound  to  attempt  to  grapple  with  the  dif&culty, 
and  to  execute  tlie  matter  to  the  best  of  its  ability.    Such  a  task, 
however,  ought  for  the  sake  of  the  public  interest,  as  well  as  the 
private  rights  involved  in  this  dispute,  not  to  be  lightly  —  not  to 
be  without  grave  occasion  undertaken.     But  it  appears  to  us  that 
the  uncontroverted  facts  before  us  are  sufficient  to  show  that  the 
demands  of  justice  do  not  require  from  us  any  such  interference. 
The  general  statutes  of  1842  and  1845,  the  12th  section  of  the 
Act  of  1847  (that  has  been  so  frequently  referred  to),  the  agree- 
ment of  10th  July,  1847  (if  in  the  events  which  have  happened  of 
any  force  or  worth),  and  the  fourth  and  sixth  sections  of  "  The 
Shrewsbury  and  Birmingham  Railway  Company's  Amendment  Act, 
1852,"  appear  to  us  to  show  that  means  of  procuring  a  determina- 
tion and  settlement  of  the  dispute  before  us,  concerning  the  manner 
of  using  the  two  stations,  exist  independently  of  this  Court. 

Of  course  we  do  not  say  that  its  jurisdiction  is  necessarily  so 
excluded,  but  it  becomes,  in  such  a  state  of  things,  a  question  of 
discretion  (of  judicial  discretion,  we  agree)  how  far,  or  whether, 
the  Court  will  interpose  by  injunction,  as  to  both  or  either  of  the 
stations.  In  our  opinion,  the  means  (independent  of  the  Court) 
to  which  I  have  referred  are,  with  respect  to  the  actual  dispute* 
relating  to  each  station,  much  safer  and  much  more  likely  to  do  or 
obtain  effectual  justice  prudently  than  any  thing  capable  of 
being  now  done  in  the  Court  of  *  Chancery  by  way  of  in-  *  885 
junction  can  be.  And  in  our  judgment  the  litigant  parties 
ought,  for  the  present  at  least,  to  be  referred  and  left  to  them  as 
concerns   the  stations  in  the  circumstances  that  exist.    If  the 
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plaintifib  consider  or  shall  consider  themselves  entitled  to  peco- 
niary  compensBtion  for  any  past  or  future  wrongs,  whidi  cannot, 
except  through  a  Court  of  Justice,  be  obtained,  the  Courts  of  Law 
are  and  will  be  open  to  t)iem. 

And  as  to  tlie  use  of  any  railways  or  railway  in  the  possession 
or  under  the  control  of  the  companies  who  are  defendants,  or 
either  of  them, — I  mean  such  use,  by  the  plaintiSs,  as  they  seek 
under  the  Acts  of  1847,  1849,  and  1852,  and  the  agreement  of 
1847,  or  any  one  or  more  of  them,  —  what  I  have  said  with  respect 
to  the  two  stations  applies,  we  think,  with  equal  or  greater  force 
to  the  whole  question  concerning  that  use. 

Having  said  thus  much,  I  may  now  proceed  to  state  tbe  order 
and -decree  which  in  our  opinion  oi^ht  to  be  made  on  this  occa- 
sion, premising  that  it  seems  to  us  at  present  not  required  by  the 
merits  on  either  side,  that  either  should  obtun  any  costs,  and  that 
though  we  decline  granting  any  injunction  at  present,  there  may 
arise  an  occasion  upon  which,  even  in  this  suit  as  it  stands,  some 
injunction  may  be  proper. 

His  Lordship  proceeded  to  read  the  minutes  of  the  decree. 
They  declared  the  award  of  Sir  W.  Cubitt  void  as  against  the 
plaintifls.  And  it  having  been  agreed  on  both  sides  that  the  award 
should  be  considered  as  having  been  made  under  an  order  of  this 
Court,  the  award  was  to  be  deemed  dischai^ed  as  if  such  an  order 
had  been  made.  Then  followed  a  declaration  that  the  power  con- 
ferred on  the  plaintiffs  by  sectioa  12  of  the  "  Birmingham,  Wol- 
verhampton, and  Stour  Valley  Railway  Amendment 
•886  "Act,  1847  (No.  1),  Smethwick  Deviation,"  had  not 
ceased  or  become  void,  either  l^ally  or  equitably ;  a 
direction  that  the  plaintiffs  should  be  at  liberty  to  bring  such  action 
or  take  such  proceeding  by  arbitration,  in  respect  of  the  matters  in 
the  bill  mentioned,  as  they  might  be  advised ;  and  a  direction  that 
the  motion  and  cause  should  in  other  respects  stand  over  till  itu> 
ther  order,  with  liberty  for  any  party  to  apply  to  the  Court  as  they 
might  be  advised. 
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JONES  V.  BEACH. 

1852.    December  16,  17.    Before  the  Lords  Justices  and  Mr.  Justice  Maule. 

A  surety  (who  as  such  was  indebted  together  with  his  principal  upon  a  joint 
note)  received  from  the  holder  a  letter,  stating  that  the  holder  was  about  to 
make  the  principal  a  bankrupt,  but  could  not  proceed  without  joining  the 
surety,  and  asking  whether  the  surety  would  join  the  principal  in  a  fresh  note 
payable  jointly  and  seyerally.  The  surety^s  solicitor  answered  that  the 
surety  would  in  a  post  or  two  pay  the  amount  and  interest  due  on  the  joint 
security,  ffdd,  that  the  contract  was  not  changed,  and  that  the  surety  had 
neither  at  law  nor  in  equity  rendered  himself  severally  liable. 

Qucare,  whether  the  dicta  in  Thorpe  v.  Jackson^  2  Younge  &  Collyer,  561,  can  be 
supported,  and  whether  a  joint  loan  creates  in  equity  a  joint  and  separate 
liability.' 

Upon  the  hearing  of  an  argument  upon  a  point  of  law,  with  the  assistance  of  a 
common  law  judge,  only  one  counsel  is  heard  on  each  side. 

This  was  an  appeal  from  the  decision  of  the  Master  of  the  Bolls 
in  an  administration  suit,  holding  the  plaintiff  to  be  entitled  to  file 
a  claim  as  a  creditor  for  the  administration  of  the  estate  of  a 
deceased  surety,  named  Beach,  in  respect  of  a  joint  promissory 
note  made  by  him  and  a  Mr.  Stubbs,  who  was  the  principal  debtor, 
and  was  stUl  living. 

Some  time  after  the  making  of  the  note,  Mr.  Jones,  the  credi- 
tor, wrote  to  the  surety  as  follows :  — 

«  Droitwich,  June  20, 1850. 
^^  Sir,  —  Mr.  Stubbs  is  here,  and  I  am  about  making  him  a  bank- 
rupt, but  I  find  I  cannot  proceed  against  him  without  coupling  you 
in  the  affair.     I  have  no  desire  to  proceed  against  either ; 
and  in  order  *  to  avoid  this,  I  ask  you  whether  you  will  join    *  887 
Mr.  Stubbs  in  a  fresh  note  for  300Z.,  payable  jointly  and  sev- 
erally.   As  the  notes  in  my  possession  are  made  payable  on  demand, 
and  are  not  joint  and  several,  you  had  better  see  your  solicitor 
hereon  immediately.    I  shall  await  your  reply  a  post  or  two,  and 
if  I  have  no  reply,  I  shall  at  once  proceed  against  both  of  you." 

>  See  1  Story  Eq.  Jur.  §§  162,  168,  164 ;  Underbill  c.  Horwood,  10  Ves. 
(Sumner's  ed.)  209,  note  .(d)  \  Hunt  p.  Rousmanier,  8  Wheat.  212,  213; 
Weaver  v.  Shyork,  6  Serg.  &  B.  262,  264 ;  Sumner  v.  Powell,  2  Meriv.  30,  35, 
86 ;  Harrison  o.  Mirge,  2  Wash.  186 ;  Richardson  v.  Horton,  6  Beav.  186. 
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Mr.  Beach's  solicitor  replied  as  follows,  bj  letter  dated  Hereford, 
June  2l8t: —  . 

"  Sir,  —  Mr,  Beach,  of  this  city,  lias  brought  me  your  letter,  and 
has  instructed  me  to  inform  yon  that  it  is  his  intention  to  pay  off 
the  3001.  due  to  your  client  on  the  Joint  note  of  himself  and  Mr. 
Stubbs.  I  shall  be  glad  if  you  will  let  me  know  the  amount  due 
for  interest ;  and  Mr.  Beach  will  ije  prepared  to  remit  the  money 
in  the  course  of  a  post  or  two.     I  presume  you  have  the  notes." 

It  was  arranged  that  the  question  of  equitable,  as  distinguished 
from  legal  liability,  should  be  argued  first,  and  that  the  question  of 
legal  liability  should  be  argued  on  the  following  day,  when  Mr.  Jus- 
tice Maule  would  attend  to  assist  the  Court  in  a  bankruptcy  case. 

Mr.  J.  H.  Palmer^  for  the  plaintifT.  —  If  there  is  a  several  liability 
at  law,  there  is  also  a  several  liability  in  equity.  But  even  if  there 
should  be  held  to  have  been  no  several  liability  at  law  of  the  testator 
in  his  lifetime,  still,  in  the  administration  of  assets  in  this  Court, 
his  estate  is  liable.     Thorpe  v.  Jackson,  (a)  Hx  parte  Kendall,  (ft) 

[The  Lord  Justice  Knioht  Bbuce  referred  to  Cowell  v.  SiMes,  (c) 
Rawatone  v.  Parr-C^i)} 

•  888        *Mr.  Willcock  and  Mr.  C.  Sail,  for  the  appellant,  were 
not  called  upon. 

The  Lord  Justice  Knight  Bruce.  —  If  there  is  in  this  case  a 
separate  liability  at  law,  there  is  a  separate  liability  in  equity. 
But  assuming  there  to  be  no  separate  liability  at  law,  is  there  any 
in  equity  ?  That  will  depend  on  the  question,  whether  there  is 
evidence,  direct  or  circumstantial,  that  the  joint  note  does  not 
accurately  express  the  intention  of  the  persons  concerned  in  the 
transaction,  or  that  there  is  a  contract  independent  of  the  note 
binding  Mr.  Beach  separately.  I  am  not  prepared  to  say  that  the 
circumstance  of  there  being  a  joint  security  leads  to  the  inference 
that  it  was  meant  to  be  joint  and  several.  There  must,  I  think, 
be  something  more.     It  is  said,  that  here  Beach  agreed  to  be 

(a)  2  T.  A  C.  663.  (6)  17  Vm.  514.. 

(c)  2  RuSB.  191 ;  and  see  Wilmer  r.  Cuirey,  2  De  G.  &  S.  947 ;  Crosdej  v. 
DobsoD,  lb.  486,  and  catea  there  cited. 

(d)  8  Ross.  639. 
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surety  for  Stubbs  to  Jones.  But  there  were  two  ways  of  becoming 
surety.  He  did  become  surety  by  means  of  the  joint  note,  and  that 
would  answer  the  engagement.  It  is  said  also,  that  the  transac- 
tion is  equivalent  to  a  joint  loan,  and  that  in  every  such  case  there 
is  in  equity  a  joint  and  separate  liability  created.  That  question 
it  is  not  now  necessary  to  decide.  If  it  were,  I  should,  with  much 
deference  to  the  opinion  of  Mr.  Baron  Albebson,  have  required 
time  for  consideration  before  I  could  adopt  the  proposition  which 
is  ascribed  to  him  to  its  full  extent.  I  think  it,  however,  unneces- 
sary to  decide  that  point  now,  since  the  money  here  was  lent  not 
to  two,  but  to  one,  on  a  contract  that  the  other  should  be  a  surety. 
He  became  surety  by  signing  a  joint  note ;  and  although  it  may 
be  that  if  attention  had  been  called  to  the  matter,  the  note  would 
have  been  joint  and  several,  it  would  be  dangerous  to  infer  a  con- 
tract to  that  efifect  from  the  present  materials.  I  think  this  case 
within  the  authority  of  Lord  Lyndhurst's  decision  in  JRatv- 
stane  v.  *  Parr^  (a)  and  that  there  is  here  no  equitable  lia-  *  889 
bility  distinct  from  the  legal  liability. 

The  Lord  Justice  Lord  Cranworth.  —  I  am  of  the  same  opin- 
ion, and  for  the  same  reason,  viz.,  that  the  liability  arises  entirely 
upon  the  note.  Without  expressing  any  opinion  as  to  Thorpe  v. 
Jackson^  I  should  have  required  more  time  to  consider,  before  I 
assented  to  what  is  there  laid  down. 

December  17. 

The  case  came  on  on  this  day  before  the  Lords  Justices,  assisted 
by  Mr.  Justice  Maule. 

Mr,  J.  H.  Palmer^  for  the  plaintiff.  —  The  correspondence  be- 
tween the  creditor  and  the  surety's  solicitor  amounted  to  a  new 
contract  to  change  the  joint  liability  of  the  surety  and  principal 
into  a  joint  and  separate  liability,  in  consideration  of  the  creditor 
forbearing  to  take  proceedings  which  his  letter  expressed  it  to  be 
his  intention  to  take.  He  fulfilled  his  part  of  the  contract,  and  is 
entitled  to  insist  upon  it  against  the  surety's  representatives.  The 
consideration  is  sufficient ;  indeed,  the  moral  obligation  under  the 
old  contract  would  have  supported  the  new  one. 


He  referred  to  Cocking  v.  Ward,  (b) 

(a)  S  Rubs.  639.  (6)  1  Com.  6.  868. 
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[The  Lord  Jnsdce  Ehioht  Bruoe  referred  to  Lee  y..Mugge- 
ridge,  (a)] 

Mr.  Willeock,  for  the  appellant.  —  There  vaa  no  contract  on  the 

part  of  the  creditor  to  forbear  taking  proceedings.    Can  it  be  ^d 

that  what  took  place  would  have  been  a  defence  to  an  ao- 

•  890    tion  by  the  •  creditor  against  the  principal  and  surety  ?    The 

plaintiff  must  make  out  first  a  new  engagement ;  secondly, 
a  consideration  for  it.  He  has  failed  to  establish  either  of  these 
requisites. 

He  cited  Semple  v.  Pink,  (J)  Saundert  v.  Wakefield,  (c) 

Mr.  C.  Hall  rose  to  address  the  Court  on  the  same  side,  but 
their  Lordships  held  that  the  hearing  of  an  argument  with  the 
assistance  of  a  common  law  Judge,  being  substituted  for  a  case 
to  a  Court  of  law,  must  be  subject  to  the  same  rules,  and  that  only 
one  counsel  could  be  heard  on  each  side. 

Mr.  J.  -ff.  Palmer  replied. 

Mr.  Justice  Haule.  —  In  this  case  it  is  alleged  that  Mr.  Beach 
being  liable  on  certain  joint  promissory  notes  with  Stubbs,  who 
afterwards  became  bankrupt,  his  estate  ought  to  be  charged  in 
respect  of  a  several  liability  not  arising  out  of  the  promissory 
notes.  Under  the  notes  the  estate  of  Mr.  Beach  could  not  be 
liable ;  that  has  not  been  contended,  but  the  liability  is  alleged  to 
have  arisen  out  of  certain  letters. 

[  [His  Lordship  read  the  letters  of  the  20th  and  21st  of  Jnne.] 

The  former  of  these  letters  contfuns  an  ofl^r  to  change  the  joint 

debt  into  a  joint  and  several  debt.    But  this  offer  was  not  accepted, 

for  the  reply  to  it  contuns  nothing  more  than  an  intimation  on  the 

part  of  the  solicitor  that  his  client  intended  to  make  the 

*  891    payment.    The  question  *  is  whether  the  solicitor  intended 

by  what  he  said  in  his  letter,  to  make  any  different  contract 
from  that  already  existing.  If  the  letter  of  the  20th  amounted  to 
anything,  it  was  a  proposal  of  a  new  contract.     But  properly  un- 

(o)  6  Twurt.  36.  (6)  1  Exeh.  74.  (e)  4  B.  &  A.  fi95. 
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derstood  it  does  not,  I  think,  amount  to  that.  If,  however,  it  was 
an  offer,  the  offer  was  never  accepted.  If  it  had  been  accepted, 
there  perhaps  might  have  been  a  new  contract.  The  solicitor's 
letter  states  what  Mr.  Beach's  intention  was,  no  doubt  with  the 
view  of  inducing  the  plaintiff  not  to  proceed  so  promptly.  It  ad- 
mits the  joint  liability,  and  intimates  an  intention  on  the  part  of 
Mr.  Beach  to  do  what  he  might  have  been  compelled  to  do.  I 
think  the  meaning  of  it  was  that  the  creditor  need  not  bring  a 
joint  action,  since  it  was  Mr.  Beach's  intention  to  discharge  his 
liability,  he  not  wishing  to  be  mixed  up  in  an  action  with  Stnbbs. 
These  letters  do  not  appear  to  me  to  import  any  contract  at  all. 

Another  and  subsequent  letter  has  been  read  by  counsel,  which, 
as  far  as  I  gathered  its  contents,  seemed  quite  to  confirm  this  view 
of  the  case,  and  to  show  that  the  parties  did  not  consider  that 
they  were  entering  into  any  contract  to  transmute  the  joint  into 
a  several  liability.  I  think  that  the  estate  of  Mr.  Beach  is  not 
chargeable. 

The  Lord  Justice  Knight  Bruce.  —  I  am  of  opinion  that  neither 
Mr.  Beach  nor  his  attorney  intended  to  vary,  extend,  or  add  to 
the  liability  under  which  Mr.  Beach  originally  came.  I  agree  with 
the  opinion  just  delivered,  that  there  is  no  separate  debt. 

The  Lord  Justichb  Lord  Cranworth.  —  I  concur  in  every  re- 
spect in  the  judgments  which  have  been  given.  The  appeal  must 
be  allowed. 


♦  OSTELL  V.  LE  PAQE.i  ♦  892 

1852.    December  16.    Before  the  Lords  Justices. 

X 

Before  this  Court  interposes  apon  an  interlocutory  application  to  stay  proceed* 
ings  in  a  suit  by  reason  of  a  decree  or  judgment  in  a  foreign  country,  it 
must  be  satisfied  that  the  foreign  decree  or  judgment  does  justice,  and  covers 
the  whole  subject  of  the  suit.' 

>  S.  C,  6  De  G.  &  S.  96 ;  16  Jur.  1134.  V.  C.  S. 

'  See  1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  664,  800 ;  Garcias  v.  Ricardo,  14  Sim. 
265,  271 ;  8  Jur.  1037 ;  S.  C.  on  appeal,  nom.  Ricardo  v.  Garcias,  12  CI.  &  Fin. 
868 ;  9  Jur.  1019 ;  Hunter  p.  Stewart,  8  Jur.  N.  S.  817 ;  10  W.  R.  176,  L.  C. ; 
Brown  o.  Lexington  and  Danville  R.R.  Co.,  2  Beasley  (N.  J.),  191;  Low  v. 
Massey,  41  Vt.  398;  Kennedy  o.  Cassillis,  8  Swanst.  313. 
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This  was  an  appeal  from  an  order  of  Vice-Chancellor  Stuabt, 
in  the  terms  of  a  motion  for  the  stay  of  all  proceedings  in  a  suit 
in  this  Court,  on  the  ground  that  a  decree  in  the  same  matter  had 
been  made  bj  the  Supreme  Court  of  Jurisdiction  at  Calcutta. 

The  facts  of  the  case  will  be  found  stated  in  a  report  of  the 
hearing,  upon  a  plea  of  the  pendency  of  the  Calcutta  suit  before 
the  decree  on  it  had  been  made.  This  hearing  took  place  before 
the  late  Vice-Chancellor  Pabeeb,  and  is  reported  5  De  Qex  & 
Smale,  95. 

The  plea  was  overruled  by  the  Vice-.Chancellor  on  the  6th  of 
December,  1851,  and  the  defendant  then  obtained  time  until  the 
then  next  Trinity  Term  to  put  in  a  farther  answer,  on  the  ground 
that  it  would  be  necessary  to  have  this  time  in  order  to  have  the 
books  sent  from  India,  to  enable  him  to  put  in  a  ftirther  answer. 
On  the  22d  of  May,  1852,  he  put  in  a  further  answer. 

By  the  original  decree  in  the  Indian  suit,  of  the  7th  of  Feb- 
ruary, 1851,  it  was  referred  to  the  Master  to  take  an  account  of  the 
partnership  dealings  and  transactions,  between  Thomas  Ostell  and 
the  defendant  Le  Page,  from  the  commencement  of  the  partner- 
ship up  to  the  80th  of  December,  1841,  and  of  the  outstandings 
and  collections  thereof,  and  also  of  the  partnership  dealings  and 
transactions  between  Mary  Ostell  (the  present  plaintiff),  the  ad- 
ministratrix of  the  estate  of  Thomas  Ostell  deceased,  and 
*  893  the  defendant,  from  the  commencement  of  such  *  partner- 
ship to  the  21st  of  October,  1848.  By  the  same  order,  it 
was  further  ordered  that  the  defendant  should  be  at  liberty  to  lay 
before  the  Master  any  proposal  for  a  compromise  on  payment  of 
a  fixed  sum,  instead  of  taking  the  accounts  before  directed ;  and 
if  the  defendant  should  lay  such  proposal  before  the  Master,  then 
the  Master  was  to  inquire  and  state  to  the  Court  whether  it  would 
be  for  the  benefit  of  Olivia  Mary  Margaret  Ostell,  the  infant 
daughter  of  Thomas  Ostell  deceased,  that  such  proposal  should  be 
accepted. 

The  Master  of  the  Supreme  Court,  by  his  report,  dated  the  17th 
of  May,  1852,  certified  that  he  had  been  attended  by  the  attorneys 
for  the  complainant  and  for  the  defendant  respectively,  and  that 
the  defendant  had  laid  before  him  a  proposal  for  a  compromise,  on 
payment  of  a  fixed  sum  (instead  of  taking  the  said  accounts),  that 
is  to  say,  that  the  defendant  should  purchase  all  the  interest  of 
the  infant  in  the  matters  in  dispute,  for  the  sum  of  68,842  rupees, 
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8  annas,  and  11  pice.  The  report  then  set  forth  the  details  of  the 
manner  in  which  this  amount  was  proposed  to  be  secured  and  paid. 
The  Master  certified  that  he  had  heard  and  considered  the  evidence 
adduced  before  him  in  support  of  such  proposal,  and  he  found 
that,  having  regard  to  the  nature  of  the  partnership  business,  to 
the  great  delay  and  expense  which  must  be  incurred  if  the  part- 
nership accounts,  from  the  commencement  of  the  partnership  in 
1840  up  to  the  termination  thereof,  were  taken  and  the  numerous 
items  thereof  proved  and  established  in  the  usual  way,  and  to  the 
health  and  the  pecuniary  means  of  the  defendant;  considering 
also  from  the  account  submitted  to  him  that  it  was  highly  improb- 
able that  a  larger  sum  than  company's  68,842  rupees,  8  annas, 
and  11  pice,  would  or  could  be  realized  out  of  the  assets  of  the 
partnership  on  account  of  the  infant's  share  and  proportion 
therein,  *  besides  the  great  uncertainly  as  to  the  time  when  *  894 
the  amount  of  the  infant's  share  could  actually  be  reduced 
into  possession  by  h6r  or  the  complainant,  or  any  other  person  or 
persons  on  her  behalf,  —  it  would,  in  his  opinion,  be  for  the  benefit 
of  the  infant  that  such  proposal  of  the  defendant  for  compromise 
should  be  accepted. 

By  an  order,  on  further  directions,  of  the  2d  of  July,  1852,  on 
which  the  present  motion  was  founded,  the  Supreme  Court  of 
Calcutta  declared  that  the  proposal  for  compromise,  mentioned  in 
the  report  of  the  Master,  was  for  the  benefit  of  Olivia  Mary  Mar- 
garet Ostell,  the  infant,  and  ought  to  be  accepted ;  and  ordered 
and  decreed  the  same  accordingly.  And  it  was  ordered  that  the 
defendant  Richard  Chaffin  Le  Page  should  be  at  liberty,  according 
to  the  terms  of  the  compromise,  to  purchase  all  the  interest  of  the 
infant  and  of  the  complainant,  as  such  administrator  and  such 
attorney  of  Margaret  Ostell,  as  in  the  pleadings  mentioned  in  the 
matters  in  dispute,  for  the  sum  mentioned  in  the  report.  And  the 
decree  then  directed  the  payment  by  instalments  according  to 
the  terms  of  the  compromise,  and  payment  of  the  costs  by  the 
defendant  Le  Page. 

It  was  disputed,  on  the  part  of  the  plaintiff,  that  Mr.  MoUoy, 
the  plaintiff's  attorney  before  the  Supreme  Court,  had  authority  to 
accept  the  above  compromise,  or  had  in  fact  accepted  it. 

Mr.  Bussell  and  Mr.  Bagshawe^  for  the  appellants. 
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Mr.  W.  M,  Jame»  and  Mr,  Cotton^  for  the  respondents. 

The  Lord  JuencB  Knioht  Brdcb.  —  Before  interference 

*  895    by  this  Court  upon  an  interlocutory  *  motion  for  the  purpose 

of  staying  a  suit,  of  vliich  it  is  seised  (if  I  may  use  tlie 
expression),  by  reasop  of  a  decree  or  judgment  obtained  in  a  for- 
eign country,  it  ought  to  be  well  satisfied  that  the  decree  or  jodg- 
ment  in  the  foreign  country  does  justice,  and  covers  the  vhole 
subject.  There  may  be  a  stage  of  a  cause  at  vhich  the  point  may 
be  a  matter  of  indifference ;  for  there  are  instances  in  which  a 
sentence,  decree,  or  judgment  is  conclusire,  and  not  examinable  t^ 
any  other  Court,  however  unjust  it  may  be  shown  to  be ;  and 
there  may  be  a  period  of  this  cause  when  it  may  be  in  vain  to  say 
that  this  Indian  proceeding  was  unjust  (if  it  was  in  &ct  unjust). 
But  that  time  is  not  come.  At  present,  for  the  purpose  of  an 
interlocutory  motion,  not  only  is  my  mind  not  satisfied  that  ttiia 
decree  was  just;  not  only  is -my  mind  not  satisfied  that  it  ought 
to  bind ;  but  my  mind  is  not  satisfied  also  that  it  covers  the  whole 
matter  in  dispute  between  the  litjgant  parties.  Beserving.  there- 
fore, to  the  defendant  the  fullest  power  of  availing  himself  in  the 
regular  and  ordinary  way  of  this  defence,  it  is  not  one  of  a  nature 
to  which,  in  my  judgment,  this  Court  can  with  safety  listen  for 
any  effectual  purpose  on  this  occasion. 

The  order  which  I  should  propose  to  make  would  be  this,  —  to 
refuse  the  motion  that  was  made  before  the  Vice-Chancellor,  with- 
out  prejudice  to  any  question,  and  to  let  the  costs  of  the  motion 
there  and  the  motion  here  be  costs  in  the  cause. 

The  Lord  Justice  Lord  Ceakworth.  —  I  concur  in  the  result  at 
which  my  learned  brother  has  arrived. 
I  do  not  at  all  differ  from  the  argument  on  tlie  part  of  the  defend- 
ant, that  if  there  has  been  in  a  foreign  Court  of  competent 

*  896  jurisdiction  a  final  adjudication  upon  *  the  same  matter, 

between  the  same  parties,  and  that  matter,  so  adjudicated 
upon,  is  attempted  to  lie  renewed  here  between  tiie  same  parties,  it 
would  be  a  good  plea  in  bar  to  plead  that  final  adjudication. 

It  is  also  the  strong  leaning  of  my  opinion,  that  for  this  purpose 
Mr.  Molloy  did  competently  represent  the  present  plaintiff,  and 
that,  representing  her,  he  had  full  autlionty  firom  her,  in  tlie 
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absence  of  fraud,  not  merely  to  conduct  the  litigation  in  the  ordi- 
naiy  wBy,  but  to  bind  her  by  compromise.  It  has,  I  think,  been 
decided  that  if  a  cause  is  proceeding,  and  the  attorney  at  law 
chooses  to  refer  it  to  arbitration,  such  an  agreement  binds  his  cli- 
ent.^ But  it  is  another  question,  whether  this  Court  will  interfere 
in  the  manner  now  proposed  upon  motion.  I  do  not  mean  to  say 
that  cases  may  not  exist  when  the  Court  will  so  interfere.  I  think 
it  would  be  very  dangerous  to  repudiate  such  a  jurisdiction,  because 
the  want  of  it  might  leave  room  for  great  oppression.  But  when 
the  Court  interferes  upon  motion  to  stop  the  plaintiff  from  proceed- 
ing, it  is  taking  upon  itself  a  very  delicate  jurisdiction,  and  one  in 
which  it  ought  to  see  that  by  no  possibility  can  it  be  doing  inju»- 
tice.  Looking  at  this  decree,  and  at  the  present  bill,  I  think  that 
the  decree  could  not  be  pleaded  so  as  to  bar  the  plaintiff  from  all 
the  relief  which  she  is  seeking  by  the  present  suit. 

Hr.  James  says  very  truly  that,  for  the  Urst  twenty  brief  sheets 
of  this  bill,  the  statements  are  exactly  the  same  as  in  the  bill  in 
the  Calcutta  suit.  But  the  present  bill,  stating  up  to  that  point 
the  same  as  was  stated  in  the  Mil  in  India,  and  stating  what  the 
[urayer  was  in  India,  goes  on  to  state  that  after  the  proceedings  had 
advanced  far  towards  the  decree  in  India,  Ur.  he  Page  came 
to  this  country,  and  placed  the  management  of  the  •  part^  *  897 
nership  concern  in  Calcutta  in  the  hands  of  some  agent 
whose  name  the  plaintiff  is  unable  to  discover,  and  by  whom  the 
same  is  now  carried  on  for  the  joint  benefit  of  the  intestate's  estate 
and  of  the  defendant ;  that  the  same  has  been  carried  on  since 
the  21st  of  October,  1848  (up  to  which  time  alone  the  decree  at 
Calcutta  had  any  reference),  and  still  is  carried  on  by  means  of 
capital  and  property  belonging  in  part  to  the  intestate's  estate,  and 
by  the  same  capital  and  in  the  same  manner,  since  the  last-men- 
tioned day,  and  has  not  been  carried  on  solely  for  the  purpose  of 
winding  up  the  same,  but  that  divers  purchases  of  stock  have  been 
made.  And  it  charges  that  the  same  ought  to  be  considered  as 
still  subsisting,  and  prays,  among  other  things,  for  a  dissolution  of 
that  as  an  existing  partnership.     The  decree  at  Calcutta  does  not 

■  See  Caldwdl  on  Arb.  (2d  Am.  ed.)  29  ef  leq. ;  Holker  v.  Parker,  ?  CntDcIi, 
449;  Buckland  e.  Conway,  16  Hut.  396 ;  Talbot  v.  McGee,  4  Monroe.  376; 
Fnrnival  v.  B<%le,  4  Ross.  142;  Faviell  v.  Eutem  Counties  Bailwajr  Co.,  2 
Exch.  344;  6  D.  &  L.  64;  17  L.  J.  Ex.  297;  Smith  o.  Troop,  6  D.  &  L.  679j 
7  C.  B.  767 ;  18  L.  J.  C.  P.  209. 
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gire  and  caonot  a0ect  to  give  any  relief  in  respect  of  these 


It  may  be  that  the  defendant  may  have  a  perfectly  good  answer, 
either  by  way  of  plea  or  some  other  mode,  as  to  so  much  as  was 
adjudicated  on  in  Calcutta;  but  the  present  order  prevents  the 
plaintiff  from  obtaining  relief  on  those  matters  as  to  which  it  is 
plain  there  has  not  been,  and  could  not  be,  any  adjudication  in 
Calcutta.     I  think  that  the  order  was  erroneous. 

Order  discharged  without  prejudice  to  any  question.  Costs 
reserved. 


•  898  *  PIDCOCK  V.  BOULTBEE. 

1862.    Becember  SS.    Before  the  Lobdb  JuBncm. 

A  guardiui  to  an  infant  defendant  of  navonnd  mind,  not  to  found  by  inquisition, 
■bould  be  appointed  bj  the  Court  of  Cliancery,  and  not  under  the  jurisdiction 
in  lanacf .' 

Mr.  W.  H.  Tehhell  applied,  at  the  suggestion  of  Vice-Chancel- 
lor KiNDERSLEY,  before  their  Lordships,  under  their  jurisdiction  in 
lunacy,  on  behalf  of  the  plaintiff,  for  the  appointment  of  a  guardian 
ad  litem  to  an  infant  defendant,  who  was  a  lunatic,  but  not  so 
found  by  inquisition.  Lord  THnao  had  in  another  suit,  in  which 
the  same  infant  was  a  party,  made  a  similar  order ;  and  the  Vice- 
Chaneellor,  without  giving  any  opinion  upon  the  point,  considered 
under  these  circumstances  that  the  application  had  better  be  made 
to  the  same  junsdietion. 

Mr.  S.  F.  BrtBtou/e  appeared  for  the  other  defendants. 

Their  Lordships  held  that  the  application  ought  not  to  be  made 
under  the  jurisdiction  in  lunacy,  but  might  be  made  to  the  Vice- 
Chancellor. 

■  1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  177. 
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♦BOWEN  r.  PRICE.  ♦sgg 

1852.    December  21,  22.    Before  the  Lords  Justices. 

DeliTerjr  of  a  copy  of  the  interrogatories  to  a  bill  by  leaving  it  at  the  office  of 
the  defendant's  solicitor,  without  being  served  on  the  solicitor  personally, 
Ae2^  sufficient  under  the  12th  section  of  the  Statute  15  &  16  Vict.  c.  86.' 

This  was  an  application  by  way  of  appeal  from  the  decision  of 
Vice-Chancellor  Kindersley,  reported  1  Drewry,  807,  holding  ser- 
vice of  an  office  copy  of  the  interrogatories  to  the  bill,  by  leaving 
it  at  the  office  of  the  solicitor  of  the  defendant,  to  be  insufficient 
within  the  15  &  16  Vict.  c.  86,  and  the  17th  and  18th  orders  of  7 
August,  1852. 

Mr.  W.  Morris  J  for  the  plaintiff.   • 

The  Lord  Justice  Knight  Bruce  said,  that  he  should  have 
thought  service  at  the  office  of  the  solicitor  sufficient,  and  that  to 
hold  the  contrary  might  lead  to  inconvenience ;  as,  for  example, 
where  the  solicitor  was  ill  in  bed,  or  absent  on  the  circuit. 

The  Lord  Justice  Lord  Cbanworth  was  of  the  same  opinion, 
and  thought  that  as  much  inconvenience  would  be  occasioned  to 
one  side  as  to  the  other,  by  requiring  personal  service. 

Their  Lordships,  however,  reserved  the  point  for  further  consid- 
eration. 

December  22. 

On  this  day  their  Lordships  said  that  they,  remained  of  the 
same  opinion,  and  that  further  application  had  better  be  made  to 
the  Vice-Chancellor. 

Application  was  made  accordingly  to  the  Vice-Chancel- 
lor, who  acted  upon  the  view  of  the  Lords  Justices,  and    *  900 
held  that  the  delivery  of  the  copy  of  the  interrogatories  at 
the  office  of  the  solicitor  of  the  defendant  was  sufficient. 

>  See  1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  480. 
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Ex  parte  WILLIAM  BRADSHAW  AND   OTHERS. 

In  the  Matter  of  DENNISON'S   TRUSTS,  and  of  The 

TRUSTEE  ACT,  1850. 

1852.    December  17,  22.    Before  the  Lords  Justices. 

Husband  of  executrix  out  of  the  jurisdiction,  hM  to  be  a  trustee  within  the 
Trustee  Act,  1850,  §  22. 

This  was  an  application  made  to  their  Lordships  by  the  decision 
of  Yice-Ghancellor  Kindersley,  who  felt  a  difficulty  in  applying 
to  the  case  the  provisions  of  the  Trustee  Act,  1850,  §  22,  which 
enacts,  that  where  any  person  or  persons  shall  be  jointly  entitled 
with  any  person  out  of  the  jurisdiction  of  the  Court  of  Chancery, 
&c.,  to  any  stock,  &c.,  upon  any  trust,  it  shall  be  lawful  for  the 
Court  to  make  an  order  vesting  the  right  to  transfer  such  stock, 
or  to  receive  the  dividend,  &c.,  either  in  such  person  jointly 
interested,  or  in  such  person  together  with  any  others  whom  the 
Court  may  appoint. 

In  this  case  a  testator  named  William  Dennison,  by  his  will, 
dated  15  February,  1835,  bequeathed  to  William  Bradshaw  and 
John  Bradshaw  all  his  property,  and  appointed  J.  H.  Pearl  and 
Elizabeth  Bradshaw  executor  and  executrix. 

Elizabeth  Bradshaw  married,  in  1888,  Youngman  Charles  Jolly, 
who  in  September,  1839,  sailed  for  the  West  Indies,  leaving  his 

wife,  and  had  never  since  been  heard  of. 
*  901       *  William  Bradshaw  had  lately  attained  twenty-one,  and 
now  sought  by  a  petition  under  the  above  Act  to  have  his 
share  transferred  to  him. 

Mr.  Setherington  supported  the  petition. 

Their  Lordships  held  the  case  to  be  within  the  22d  section. 

The  order  was  made  by  the  Vice-Chancellor  on  the  22d  of  De- 
cember, some  additional  evidence  having  in  the  m^an  time  been 
obtained. 
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DAVENPORT  v.  STAFFORD. 

FRISBY  V.  STAFFORD. 

OHARLESWORTH  v.  MANNERS. 

1852.    August  2.     Before  the  Lords  Justicbb. 

B7  admitting  assets,  the  executor  of  an  executor  renders  himself  liable  to  the 
same  decree  as  the  executor  himself,  if  living,  would  have  been  liable  to  in 
respect  of  the  personal  estate  of  the  original  testator. 

This  was  an  appeal  from  the  decision  of  the  Master  .of  the  Rolls, 
reported  14  Beavan,  828,  where  the  circumstances  of  the  case  are 
fiilly  stated. 

One  of  the  questions  was  as  to*  the  import  and  effect  of  the 
admission  of  assets,  as  recited  in  the  original  decree,  set  out  at  8 
Beavan,  604,  which  directed  an  account  of  the  personal  estate  of 
Edward  Manners  come  to  the  hands  of  Ann  Stafford,  and  that 
what  should  have  come  to  her  hands  should  be  answered  by 
Edward  and  Roger  Manners,  they  by  their  counsel  admitting  assets 
for  that  purpose. 

Mr.  Craig  and  Mr.  Q-oodeve^  for  the  appellants,  adduced 
*  similar  agreements  to  those  urged  before  the  Master  of  *  902 
the  Rolls  on  behalf  of  the  representatives  of  Roger  Man- 
ners, and  contended  that  by  admitting  assets,  those  defendants 
became  only  liable  to  pay  what  was  due  from  the  deceased  executor 
at  the  time  of  his  decease,  and  not  to  the  payment  of  subsequent 
interest,  which,  being  in  the  nature  of  a  penally,  ceased,  as  re- 
garded the  deceased  executor,  at  his  death. 

Mr.  RoundeU  Palmer  and  Mr,  BenshaWj  for  the  respondents, 
were  not  called  upon. 

The  Lord  Justice  Enioht  Bruce,  after  referring  to  the  words  of 
the  original  decree,  said  that  the  true  meaning  of  these  words,  in 
their  practical  and  usual  exposition,  was  this,  that  to  whatever 
decree  or  order  the  deceased  executrix  would  have  been  liable,  if 
living,  in  respect  of  the  personal  estate  of  the  testator,  received  by 
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her,  her  executors,  by  admitting  assets,  rendered  themselreB  liable 
to  the  same  decree  or  order,  and  that  it  would  be  great  injustice  to 
hold  otherwise. 

The  appeal  was  dismissed  with  costs. 


*  903  •  BODENHAM  v.  HOSKYNS. 

1852.    August  3.    NoTember  8.    Before  the  Lords  Justices. 

A  receiver  of.  an  estate,  who  had  a  private  aocount  at  his  banker8\  opened 
another  there,  under  the  name  of  the  estate,  under  such  circumstances  as  to 
inform  the  bankers  that  the  money  which  would  be  paid  in  to  that  account 
would  belong  to  the  owner  of  the  estate.  The  receiver  drew  a  check  on 
the  estate  account,  and  paid  it  into  his  private  account.  Held^  that  the  bankers 
were  liable  to  repay  the  amount  to  the  owner  of  the  estate.^ 

This  was   an  appeal  from  a  decision  of  Yice-Chancellor  EiN- 

DER8LEY. 

The  plaintiff  was  the  owner  of  an  estate  in  Herefordshire, 
called  the  Rotherwas  estate.  He  employed  Mr.  Parkes  (a  defend- 
ant) as  his  solicitor,  and  also  as  his  receiver  and  agent  in  respect 
of  this  estate.  Mr.  Parkes  had  an  account  with  Messrs.  Hoskyns 
(other  defendants),  who  were  bankers  at  Hereford.  Upon  his  ap- 
pointment as  receiver,  he  opened  another  account  with  them  for 
the  purpose  of  placing  to  the  credit  of  it  the  sums  which  he  might 
receive  in  respect  of  the  rents  and  profits  of  the  Rotherwas  esbite ; 
and  what  took  place  upon  the  occasion  of  this  second  account  being 
opened  was  a  subject  of  dispute,  but  it  appeared  that  the  account 
had  been  opened  by  a  Mr.  Ward,  who  was  a  clerk  of  Mr.  Parkes, 
and  Mr.  Ward's  evidence,  which  was  wholly  uncontradicted,  was 
to  the  following  effect. 

In  the  month  of  October,  1846,  the  witness  was  directed  by  Mr. 
Parkes  to  open  an  account  for  him  with  Messrs.  Hoskyns  &  Co.,  in 
the  name  of  ^^  The  Rotherwas  Estate  Account ;  "  and  accordingly 
attended  at  the  bank  on  the  26th  of  October,  1846,  and  opened  the 

>  Hardy  v.  Caley,  83  Beav.  365;  Alleynet?.  Darcy,  4  Ir.  Ch.  199;  Fyler  r. 
Fyler,  3  Beav.  550 ;  Morgan  v,  Stevens,  3  Giff.  226 ;  Gray  v.  Johnston,  L.  B., 
8  H.  L.  1 ;  Lewin,  Trasts  (5th  £ng.  ed.),  156,  358,  455. 
[706] 


BODENHAM  t;.  H08KTNS.  *  908 

said  account  by  paying  to  the  credit  of  it  700^  He  saw  there  the 
then  manager  of  the  bank,  to  whom  he  addressed  himself,  but  to 
the  best  of  his  recollection  one  of  the  defendants  (a  partner  in  the 
bank)  was  also  there,  and  near  enough  to  hear  what  passed.  The 
witness  then  stated  to  the  manager,  by  Mr.  Parkes's  direc- 
tion, that  the  account  *  was  to  be  opened  under  the  title  of  *  904 
^'  The  Botherwas  Estate  Account,"  and  that  tha  checks 
which  Mr.  Parkes  would  draw  upon  it  would  be  so  indorsed,  be- 
cause the  money  which  would  be  paid  in  to  the  account  belonged 
to  the  plaintiff,  and  that  Mr.  Parkes  wished  it  to  be  kept  separate 
from  the  other  account  which  he  had  with  the  bank.  The  sum  of 
700Z.,  which  the  witness  paid  in  to  the  credit  of  the  account,  con- 
sisted of  rents  arising  from  the  Botherwas  estate,  which  had  been 
just  received  by  Mr.  Parkes,  and  belonged  to  the  plaintiff,  and  was, 
to  the  best  of  witness's  recollection,  chiefly  composed  of  country 
bank  notes. 

Mr.  Parkes  had  also  been  examined  and  deposed  to  a  previous 
interview  between  himself  and  a  partner  in  the  bank  in  June, 
1846,  in  which  he  asked  for  leave  to  overdraw  his  account  to  the 
extent  of  1500/.,  and  stated  it  to  be  his  intention  to  introduce  to 
the  bank  the  Botherwas  account,  when  he  should  become  the 
plaintiff's  receiver,  whereupon  the  partner  asked  what  was  the 
rental  of  the  estates ;  and,  being  informed  that  it  was  6000/.  a 
year,  said  that  he  was  satisfied,  and  Mr.  Parkes  was  consequently 
allowed  to  overdraw. 

In  July,  1847,  Mr.  Parkes  drew  a  check  for  829/.  lis.  9df.  on 
the  Botherwas  account,  and  paid  it  into  the  bank  to  the  credit  of 
his  own  private  account. 

Upon  the  discovery  of  this  transaction  the  present  bill  was  filed 
stating  to  the  above  effect,  and  that  Parkes  was  insolvent,  and  praying 
that  the  transfer  or  paying  of  the  829/.  11a.  9d.  might  be  declared 
fraudulent  and  void,  and  that  the  defendants  the  bankers  might  be 
ordered  to  make  good  that  amount. 

The  Vice-Chancellor  decreed  the  repayment  with  interest, 
*  after  the  rate  which  the  bankers  allowed  on  the  account.  *  905 
His  Honor  said  that  whatever  doubt  might  exist  on  Mr. 
Parkes's  evidence  as  to  whether  the  bankers  knew  the  nature  of 
the  account,  Mr.  Ward's  evidence  showed  that  when  the  account 
was  opened,  the  bankers  were  distinctly  informed  of  the  reason 
why  it  was  kept  as  a  separate  account,  and  why  the  checks  were 
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to  be  entitled  with  the  wordB  "  The  Botherras  Acoomit."  It  ap- 
peared to  his  Honor  beyond  all  question,  that  firom  the  commence- 
ment of  that  account  the  bankers  Taaew  that  the  moneys  paid  in 
to  that  account  were  the  moneys  of  Mr.  Bodenham,  arising  from 
the  rent«  and  profits  of  bis  Botherwas  estate,  and  that  the  account 
was  kept  by  Farkes,  in  bis  character  of  receiver. 

In  these  circumstances  his  Honor  considered  the  question  to  be, 
whether  the  bankers  had  a  right  to  say  that  the  receiver  could  so 
deal  with  them  as  to  appropriate  his  principal's  money  at  any  time 
to  the  dischai^  of  his  private  debt  to  tbe  bankers.  Acquittang 
the  bankers  of  any  design  of  doing  that  which  in  tbeir  minds  was 
dishonest  or  improper,  all  that  his  Honor  imputed  to  them  was 
ignorance  of  the  principles  acted  upon  daily  by  a  Court  of  Equity, 
according  to  which  a  person  who  knows  another  to  have  in  his 
hands  or  under  his  control  moneys  belonging  to  a  third  person 
cannot  deal  with  those  moneys  for  his  own  private  benefit,  when 
theeSect  of  that  transaction  is  the  commission  of  a,fraud  on  the 
owner,  (a) 

From  this  decision  the  bankers  appealed. 

Mr.  BetheU  and  Mr.  Q.  W.  CoUina,  for  the  plaintiff,  cited  P(m- 
netl  V.  Hurley.  (6) 

•  906  *  [The  Lord  Justice  Knioht  Bruce  referred  to  Lord 
Chedworth  V.  Edwardty  (e)  Small  v.  Attivood,  (d)  Stmt  v. 
Brittain,  (e)  Hx  parte  Grille,  (jr)  and  to  the  secretary  of  bank- 
rupts' book,  from  which  it  appeared  that  the  last-mentioued  deci- 
sion was  affirmed  by  the  Lord  Chancellor  on  appeal.] 

Mr.  Stuart  and  Mr.  Wright,  for  the  defendants. 

Mr.  BetheU,  in  reply. 

The  Lord  Justice  Knioht  Bruce.  —  We  are  both  of  opinion 
that  if  this  case  is  to  rest  and  be  decided  upon  the  present  evi- 
dence, the  decision  of  the  Yice-Chancellor  has  done  justice  be- 

(a)  See  the  judgment  mnd  tlie  facta  or  Uie  cue  Mly  reported  by  Hr.  Gnn- 
ning,  21  L.  J.  N.  S.  867. 

(6)  2  CoU.  241.  (<)  4  B.  &  Ad.  376. 

(c)  8  Vea.  46.  (j)  8  »««.  &  Ch.  839. 

(d)  1  Toil.  607. 
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tween  the  parties.  Bat  if  the  defendants  should  desire  to  add  to 
the  evidence,  we  think  that  their  application  for  that  purpose 
should  be  acceded  to  ;  and,  in  the  mean  time,  we  abstain  from  giv- 
ing our  reasons  (which  we  are  prepared  to  give)  for  the  decision 
which,  as  the  case  now  stands,  we  have  come  to. 

The  defendants  asked  for  the  case  to  stand  over  to  adduce  fur- 
ther evidence,  but  at  the  beginning  of  Michaelmas  Term  they  de- 
clined doing  so,  and  submitted  to  the  dismissal  of  the  appeal  with 
costs. 


•Ex  pane  WILLIAM  MANDER  SPARROW.      •907 
In  the  Matter  of  RICHARD  FOWKE,  a  Bankrupt. 

1852.    July  29.    Before  the  Lords  Justices. 

A  droggist  assigned  all  the  wares,  fiztares,  shop  effects,  stock  in  trade,  furni- 
ture, goods,  chattels,  utensils,  implements,  and  things  in,  about,  and  belong- 
ing to  the  dwelling-house,  warehouse,  offices,  and  estate  in  his  occupation  bj 
way  of  mortgage,  to  secure  1502.  then  advanced  to  him.  The  deed  contained 
a  proviso,  that  upon  non-payment  of  the  1502.,  or  of  the  interest,  at  the  times 
mentioned  in  the  deed  (but  as  to  the  interest  after  notice  given),  the  mort- 
gagee might  enter  upon  the  premises,  and,  if  necessary,  break  or  force  open 
the  door  of  any  place  wherein  the  goods  should  be,  and  might  sell  the  goods 
and  pay  the  mortgage  debt,  interest,  and  costs.  More  than  a  year  after  the 
expiration  of  the  time  appointed  for  payment  of  the  1502.  the  mortgagee  took 
possession.  On  the  following  day  the  mortgagor  committed  an  act  of  bank- 
ruptcy, and  was  a  few  days  afterwards  adjudicated  a  bankrupt. 

SembUt  that  the  mortgagee  was  not  entitled  to  retain  the  goods  unless  it  ap- 
peared that  the  mortgagor  had  at  the  date  of  the  mortgage  other  property.* 

This  was  a  petition  by  way  of  appeal  from  the  decision  of  Mr. 
Commissioner  Daniel,  disallowing  the  claim  of  a  mortgagee  of 
effects  of  the  bankrupt  to  be  entitled  to  the  benefit  of  his  security. 

In  the  month  of  May,  1849,  the  bankrupt  applied  to  the  peti- 
tioner, to  whom  he  was  not  then  indebted,  and  with  whom  in  fact 
he  had  had  no  preyious  transaction,  for  a  loan  of  1501. 

At  that  time  the  bankrupt  carried  on  business  as  a  chemist  and 

'  See  Ex  parte  Foxley,  In  re  Nurse,  L.  R.  3  Ch.  Ap.  515 ;  Allen  v.  Bonnett, 
L.  B.  5  Ch.  Ap.  577,  582. 
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dru^Bt  at  Wolverhampton,  vhere  he  had  been  establiBhed  for  a 
considerable  period,  and,  bo  far  as  the  petitioner  was  aware^was 
not  inBolvent  in  his  circamstancea.  % 

The  loan  was  accordingly  made  on  the  secarity  of  an  assign- 
ment, dated  the  Sth  of  May,  1849,  and  made  between  the  bank- 
rupt of  the  one  part  and  the  petitioner  of  the  other  part,  whereby, 
in  consideration  of  the  sum  of  \50l.  then  lent  and  advanced 
•  908  by  the  petitioner,  the  •  bankrupt  assigned  unto  the  peti- 
tioner, his  ezecntors,  administrstorB,  and  assigns,  all  and 
every  the  wares,  merchandises,  fixtures,  shop  effects,  stock  in 
trade,  furniture,  goods,  chattels,  utensils,  implements,  and  things 
of  what  nature  or  kind  soever,  in,  about,  and  belonging  to  the 
dwelling-house,  warehouses,  outroflices,  and  estata  in  the  occupa- 
tion of  the  bankrupt  in  Darlington  Street,  in  Wolverhampton,  as  a 
chemist  and  druggist,  Bubject  to  a  proviso,  that  in  case  the  bank- 
rupt, his  executors  or  adminiBtrators,  should  pay,  or  cause  to  be 
paid,  untu  the  petitioner,  his  executors,  administrators,  or  assigm, 
the  sum  of  1501.  on  the  5th  of  November,  1849,  or  at  Buch  earlier 
day  or  time  as  the  petitioner,  his  executors,  administratora,  or 
assigns,  should  appoint  for  the  payment  thereof,  by  a  notice  in 
writing  to  be  given  to  the  bankrupt,  liia  executors  or  administrft- 
tors,  or  left  at  his  or  their  last  or  usual  place  of  abode,  at  least  one 
month  before  the  day  or  time  to  be  appointed  for  payment  as 
aforesaid  ;  and  should  in  the  mean  time,  until  the  repayment  of 
the  said  sum  of  150?.  at  either  of  the  periods  aforesaid,  well  and 
truly  pay  or  cause  to  be  paid  unto  the  petitioner,  his  executors,  admin- 
istrators, or  assigns,  interest  thereon  at  the  rate  of  51.  per  cent 
per  annum,  by  equal  half-yearly  payments  on  the  5th  day  of  No- 
vember and  the  5th  day  of  May  in  every  year ;  and  also  a  pro- 
portionate part  of  such  interest  for  the  fractional  period  of  a  year, 
if  any,  which  should  elapse  between  the  last  half-yearly  payment 
and  the  expiration  of  the  notice  so  to  t>e  given  by  the  petitioner, 
bis  executorB,  administratorB,  or  assigns,  for  tlie  payment  of  the 
said  sum  of  1501.  as  aforesaid,  such  proportional  part  to  be  paid 
immediately  on  the  expiration  of  such  notice ;  and  such  several 
payments  as  aforesaid  to  be  made  without  any  deduction  or  abate- 
ment whatsoever,  —  then  and  in  such  case  that  indenture,  and  every 
article,  clause,  and  thing  therein  contained,  should  cease 
•  909  and  determine.  •  The  deed  also  declared  that,  after  de- 
fault should  be  made  by  the  bankrupt,  his  executors  or 
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administrators,  in  payment  of  the  said  sum  of  150/.  and  interest, 
in  manner  aforesaid  (and  in  respect  of  the  said  interest  after 
notice  should  have  been  given  to  him,  his  executors  or  adminis- 
trators, or  left  for  him  or  them  at  his  or  their  usual  place  or  places 
of  abode,  requiring  the  payment  of  such  interest),  then  it  should 
be  lawful  for  the  petitioner,  his  executors,  administrators,  or 
assigns,  peaceably  and  quietly  to  receive  and  take  possession  of 
the  goods,  chattels,  and  premises  thereby  assigned,  and  for  that 
purpose,  if  necessary,  to  break  or  force  open  any  outer  or  inner 
door  of  the  premises  of  the  bankrupt,  or  any  other  house,  shop, 
out-building,  or  place  wherein  the  said  goods,  chattels,  and  premr 
ises,  by  that  indenture  assigned,  were  deposited  and  inclosed, 
without  being  liable  to  any  indictment  for  forcible  entry,  or  any 
other  action,  suit,  or  process  of  law,  and  afterwards  to  sell  and 
dispose  of  the  same  for  such  price  or  prices  as  could  be  reasonably 
got  for  the  same  ;  and  thereout,  in  the  first  place,  to  retain  to  and 
reimburse  himself  and  themselves,  the  petitioner,  his  executors, 
administrators,  or  assigns,  all  costs,  charges,  and  expenses  which 
he  or  they  might  incur  or  be  put  unto,  in  and  about  making  such 
sale  or  sales,  and  also  in  and  about  the  receipt  or  recovery  of  the 
said  sum  of  150/.  and  interest  respectively;  and,  in  the  next 
place,  to  retain  to  and  reimburse  himself  and  themselves,  the 
petitioner,  his  executors,  administrators,  and  assigns,  the  said-sum 
of  1502.  and  interest  thereon,  or  so  much  thereof  as  might  then 
remain  unpaid  and  unsatisfied  ;  and  from  and  after  full  payment 
and  satisfaction  of  such  costs,  charges,  and  expenses  as  aforesaid, 
to  render  to  and  account  for  the  surplus  (if  any)  of  the  money 
arising  from  such  sale  or  sales  as  aforesaid,  unto  the  bankrupt,  his 
executors,  administrators,  or  assigns. 

*  On  the  1st  of  November,  1849,  the  bankrupt  repaid  to  *  910 
the  petitioner  50Z.  on  account  of  the  principal  sum  of  150/. ; 
but  no  interest  was  at  any  time  paid  to  the  petitioner,  or  any 
person  on  his  behalf,  by  the  bankrupt,  nor  did  the  petitioner  at 
any  time  give  to  the  bankrupt  any  notice  to  pay  the  same,  in  pur- 
suance of  the  power  contained  in  the  deed. 

On  the  1st  of  December,  1851,  the  appellant,  under  the  power, 
took  possession  of  the  stock  in  trade,  fixtures,  and  other  efiects, 
and  continued  from  that  time  in  possession,  and  had  the  entire 
control  thereof  until  they  were  sold. 

At  that  time. the  appellant  had  no  notice  of  any  act  of  bank- 
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niptcj  having  been  committed  by  the  bankrupt,  nor  did  it  appear 
that  any  such  act  had  been  then  committed  by  him ;'  nor  was  it 
suggested  that  there  had  been  any  previous  conmiunication  or 
intimation  to  the  appellant  from  the  bankrupt,  or  any  collusion  or 
contrivange  between  them. 

On  the  2d  of  December,  1851,  the  act  of  bankruptcy,  on  which 
the  adjudication  proceeded,  was  committed  by  the  bankrupt  deny- 
ing himself  to  a  creditor.  The  petition  for  adjudication  was  filed 
on  the  3d  of  the  same  month  of  December. 

At  the  request  of  the  of&cial  assignee  the  appellant  abstained 
from  proceeding  to  a  sale ;  and  it  was  subsequently  agreed  be- 
tween the  appellant  and  the  assignees  that  the  whole  of  the  prop- 
erty, which  had  been  taken  possession  of  by  the  appellant  as 
above  mentioned,  should  be  sold  by  the  assignees,  and  the  pro- 
ceeds of  the  sale  should  be  paid  into  the  hands  of  the  official 
assignee,  who  undertook  and  agreed  with  the  appellant  by 
*  911  a  *  written  undertaking  to  pay  him  the  amount  that  was  due 
to  him  at  the  time  he  took  possession,  provided  the  deed, 
under  which  he  took  possession,  should  be  found  to  be  valid. 

The  above  state  of  facts  was  set  forth  in  the  petition,  and  not 
disputed. 

The  commissioner  held  that  the  deed  was  fraudulent  as  against 
the  assignees,  and  the  present  petition  was  an  appeal  fr*om  that 
decision. 

Sir  W.  P.  Wood  and  Mr.  De  Q-ex  in  support  of  the  appeal.  — 
As  the  appellant  took  possession  of  the  property  before  any  act 
of  bankruptcy  had  been  committed,  the  provision  as  to  reputed 
ownership  has  no  application  to  the  case.  The  question  therefore 
entirely  depends  upon  the  validity  of  the  deed  itself.  Now  the 
deed  does  not  purport  to  be,  and  was  not,  an  assignment  of  all 
the  assignor's  property.  Even  if  it  were,  since  more  than  a  year 
had  elapsed  from  the  time  of  its  execution  to  that  of  the  petition 
for  adjudication,  it  cannot  imder  this  adjudication  be  treated  as  an 
act  of  bankruptcy,  and  unless  it  can  be  so  treated  there  is  nothing 
to  invalidate  it.  Moreover,  it  is  now  well  settled  that  an  assignment 
eveh  of  all  a  trader's  effects,  for  the  full  value  in  money  actually 
paid,  is  in  no  case  an  act  of  bankruptcy,  as  it  does  not  take  away 
from  the  creditors  any  part  of  the  bankrupt's  property,  hut  merely 
changes  the  state  of  it  and  renders  it  more  available  for  the  pay* 
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ment  of  debts.  Base  v.  Raycoek^  (a)  Baxter  v.  Pritchardy  (6)  Cart 
T.  Burdiss.  (c)  The  case  of  Hassells  ▼.  SimpBon^  ((2)  on 
*  which  the  judgment  of  the  commissioner  proceeded  is  *  912 
different  from  these  cases,  and  also  from  the  present,  for 
there  the  deed  in  question  was  a  deed  of  indemnity  to  the  grantee, 
which,  from  its  nature,  could  not  be  considered  as  a  mere  change 
in  the  state  of  the  grantor's  assets.  Moreoyer,  the  grantee's 
liability  had  been  already  incurred,  and  the  deed  was  therefore 
merely  voluntary. 

[The  Lord  Justice  Eniqht  Bruce  referred  to  Wedge  v.  Netih 
lyn.  (e)] 

In  that  case  also  no  money  was  advanced,  the  securiiy  being  for 
an  antecedent  debt. 

[Thb  Lord  Justice  Knight  Bruce. — In  Baxter  v.  Pritchard  (6) 
and  Bo9e  v.  Eaycocky  (a)  the  property  was  sold  for  its  full  value 
in  money.] 

The  case  of  a  mortgage  is,  we  submit,  stronger  in  favour  of  the 
person  claiming  under  the  deed,  for  there  can,  in  that  case,  be  no 
question  of  value.  The  whole  of  the  property,  except  to  the 
extent  to  which  money  is  actually  paid  down,  still  belongs  to  the 
debtor,  and  can  be  made  available  by  his  general  creditors.  In 
Lindon  V.  Sharp,  (^)  which  may  be  cited  on  the  other  side,  Lord 
G.  J.  TiNDAL  expressly  adverts  to  the  distinction  between  securities 
for  present  or  future  advances  and  those  for  ^'  by-gone  and  pre- 
contracted debts." 

The  Lord  Justice  Knight  Bruce  adverted  to  the  pro- 
visions of  the  deed  as  being  of  a  kind  which  allowed  *  the  *  918 
mortgagor  to  retain  the  property  in  his  possession,  and  yet 
permitted  the  mortgagee  at  any  moment  to  withdraw  the  whole  of 
it  from  the  general  creditors  of  the  bankrupt,  and  to  dispose  of  it 
as  he  might  think  fit.  His  Lordship  expressed  great  doubt  as  to 
the  validity  of  such  provisions,  unless  the  assignor  had  substantially 

(a)  1  A.  &  E.  460  n.  (d)  1  Douglass,  89  n. 

(b)  1  A.  &  E.  456.  (e)  4  B.  &  Ad.  831. 

(c)  IC.  M.  &R.  443.  (g)   6  M.  &  6.  906. 
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This  was  the  appeal  of  the  bankrupt  from  the  decision  of  the 
commissioner,  refusing  to  grant  the  appellant  his  certificate  of 
conformity,  under  the  201st  section  of  the  Bankrupt  Law  Consoli- 
dation Act,  1849,  which  provides  that  no  bankrupt  shall  be  entitled 
to  his  certificate,  if  he  shall  "  within  one  year  next  preceding  the 
issuing  of  the  fiat  or  the  filing  of  such  petition,  (a)  have  lost  2007. 
by  any  contract  for  the  purchase  or  sale  of  any  goyernment  or 
other  stock,  where  such  contract  was  not  to  be  performed  within 
one  week  after  the  contract.*' 

On  the  27th  of  Febniary,  1851,  the  bankrupt  contracted  for  the 
purchase  (at  a  time  more  than  a  week  after  the  contract)  of  sixty 
shares  in  the  Manchester,  Sheffield,  and  Lincolnshire  Railway 
Company,  upon  which  100/.  had  been  paid  up.  At  a  half-yearly 
meeting  of  the  shareholders  of  that  company,  held  in 
*  February,  1850,  a  resolution  had  been  passed,  to  the  effect  *  915 
that  agreeably  to  the  Act  of  Incorporation  of  the  company, 
and  the  proyisions  of  the  Companies  Clauses  Consolidation  Act, 
1845,  such  of  the  shares  of  the  capital  of  the  company  as  were 
paid  up  should  be  conyerted  into  capital  stock  of  the  company,  to 
be  denominated  Consolidated  Stock. 

The  completion  of  the  contract  was  from  time  to  time  postponed 
by  continuation  contracts,  in  consideration  of  sums  of  money  by 
way  of  commission,  called,  in  the  language  of  the  stock  exchange, 
contango,  which  were  paid  to  the  broker  for  the  privilege  of  ex- 
tending the  time  limited  by  the  original  contract  for  payment. 

On  the  24th  of  May,  1851,  the  shares  were  sold  by  the  bank- 
rupt at  a  loss  of  202/.  10^.,  including  the  amount  paid  for  commis- 
sion upon  the  continuations. 

The  petition  for  adjudication  was  filed  on  the  27th  of  March, 
1852. 

Mr.  MtMsell  and  Mr.  MartindaUy  for  the  appellant.  —  What  the 
Act  contemplates  is  a  single  loss  and  not  an  aggregate  of  losses : 
this  ii^  shown  by  the  word  "  contract "  being  in  the  singular  num- 
ber. *  Moreover,  the  commission  paid  upon  the  continuations 
cannot  be  taken  as  a  part  of  the  loss  within  the  meaning  of  the 
Act.  The  commissioner  omitted  to  advert  to  either  of  these  con- 
siderations, for  without  the  commission  the  aggregate  loss  was 
less  than  the  200/.  ^  The  enactment  is  a  penal  one,  and  must  be 

(a)  Viz.,  the  petition  for  adjudication. 
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construed  Btrictly.    Another  groiind  of  ot^ectioi/is,  that  the  time 

of  entering  into  the  contract  npon  which  the  loas  arose,  if  it  is  to 

be  considered  as  one  contract,  was  not  Titfain  the  year    next 

preceding  the  filing  the  petition  for  a^jndication.    Lastlj> 

*  916    *  the  subject  of  the  contract  is  not  stock.    It  was  merely  a 

niunber  of  railway  shares,  and  was  so  described  in  &e 
bought  and  sold  note.  The  shares  were  never  actually  converted 
into  stock. 

They  cited  Hihblewhite  v.  STMorine.  (a) 

Mr,  BiMon  and  Mr.  Selwyn,  for  the  assignees.  —  The  whole 
transaction  is  in  substance  one.  The  loss  upon  it  arose  upon  the 
ultimate  resale,  which  was  within  the  year  next  preceding  the 
filing  of  the  petition  for  a^udication.  The  commission  was  a 
material  and  substantial  part  of  the  loss,  and  was  as  speculative 
as  the  rest  of  the  transaction.  As  to  the  shares  not  being  stock, 
the  only  difference  between  the  two  is,  that  railway  stock  may  be 
purchased  to  any  amount,  however  small,  but  that  only  whole 
shares  can  be  purchased.  For  the  purposes  of  the  Act  the  difier- 
ence  is  immaterial.  These  shares  had,  however,  been  actually 
converted  into  stock,  there  being  a  resolution  of  the  company 
whereby  shares,  fully  paid  up  (as  these  were),  are  declared  to  be 
80  converted. 

They  cited  Ex  parte  Matheson.  (&} 

Mr.  Martmdcde  replied. 

The  Lobd  Justice  Loed  Cbanworth. — The  first  question  is 

whether,  assuming  for  the  present  that  the  contract  complained  of 

was  for  the  purchase  of  stock  within  the  Act,  there  has  been  a 

loss  upOQ  such  purchase  within  the  year  of  200^  or  upwards. 

There  is  no  doubt  that  there  has  been  such  a  loss  of  202^ 

*  917    lOs.  upon  the  transaction,  if  as  part  of  the  loss  is  *  to  be 

included  the  commission  piud  on  the  contract ;  and  we  are 
clearly  of  opinion  that  the  commission  must  be  included  as  part 
of  the  uecessary  costs  of  accomplishing  the  contract,  and.  as  part 
of  the  loss.    This,  it  is  true,  but  slightly  exceeds  the  amount  fixed 

(a)  6  M.  A  W.  SOO.  (6)  1  De  G.,  M.  &  G.  448. 
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by  the  Act ;  but  if  it  does  exceed  that  amount  by  the  smallest 
fraction  it  is  sufficient,  not  only  to  justify  what  the  commissioner 
has  done,  but  to  make  it  his  positive  duty  so  to  deal  with  the  case. 
Then  the  question  is,  whether  the  transaction  amounts  to  a  con- 
tract within  the  meaning  of  the  statute.  One  objection  made  by 
the  petitioner  is,  that  this  was  not  ^^  a  "  contract,  but  that  the  loss 
was  occasioned  by  a  series  of  contracts.  I  think  that  there  is 
nothing  whatever  in  that .  objection,  for  I  think  that  we  must 
understand  the  word  ^^  contract "  as  including  contracts  even  in 
the  absence  of  the  express  enactment  of  the  interpretation  clause. 
It  would  be  absurd  to  impute  such  carelessness  to  the  legislature, 
as  to  leave  the  law  open  to  be  defeated  by  merely  splitting  the 
transaction,  and  putting  it  on  two  pieces  of  paper  instead  of  one. 
Upon  that,  however,  it  is  unnecessary  to  speculate,  for  by  the  inter- 
pretation clause  of  the  Act  it  is  provided  that  words  in  the  singular 
number  are  to  include  the  plural. 

That  being  so,  the  next  question  is,  whether  this  is  government 
or  ^^  other  stock  "  within  the  meaning  of  the  section  ?  It  is  per- 
fectly clear  that  the  subject-matter  of  the  contract  was  stock  and 
not  shares,  if  there  be  a  distinction.  True  it  is,  that  it  is  described 
in  the  broker's  notes  as  ^'  shares  upon  which  1002.  has  been  paid." 
That,  however,  is  capable  of  easy  explanation.  The  beneficial 
interest  in  this  company,  as  in  many  others,  while  the  affair  is  in 
progress,  is  in  the  form  of  shares  on  which  calls  are  from  time 
to  time  made,  during  so  long  as  there  is  only  part  of  the  capital 
not  paid  up.  When,  however,  the  whole  capital  has  been 
paid  up,  then  it  *  becomes  unimportant  that  the  beneficial  *  918 
interest,  should  remain  in  the  form  of  shares.  It  may  be, 
and  in  most  cases  will  be,  convenient  to  the  holder,  and  to  the 
company  also,  that  it  should  be  converted  into  stock,  the  difference 
being  merely  that,  when  converted  into  stock,  it  becomes  capable 
of  easier  subdivision  than  while  in  the  form  of  shares.  That 
being  the  usual  course,  we  find  that  in  February,  1850,  the  shares 
having  been  all  paid  up,  with  the  exception  of  some  upon  which 
default  had  been  made,  a  resolution  was  come  to  that  the  shares 
should  be  converted  into  stock.  I  think  the  meaning  of  that 
resolution  necessarily  is,  that  those  which  were  then  paid  up 
should  be  at  once  converted,  and  that  as  to  the  others,  the  share- 
holder, on  paying  up  the  remainder,  might  have  his  converted  into 
stock.    If  that  is  so,  this  case  is  governed  by  that  of  Ex  parte 
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MatheBon,  where  it  was  held  that  railway  stock  was  clearly  "otiier 
stock  "  within  the  meaning  of  the  Act  of  Parliament. 

On  the  grounds,  therefore,  that  the  word  '*  contract"  in  the  Act 
includes  "  contracts,"  Uiat  the  loss  was  of  the  amount,  and  praoti- 
cally  within  the  period  mentioned  in  the  act,  and  that  the  subject- 
matter  of  such  contract  was  railway  "stock,"  we  think  the 
commissioner  right.  It  is  sufficient  to  rest  the  decision  upon 
these  narrow  grounds,  but,  speaking  for  myself,  I  do  not  suppose 
that  if  the  subject  of  the  contract  had  been  "  shares,"  as  distin- 
guished from  "  stock,"  I  should  have  decided  otherwise.  It  is 
difficult  to  see  much  distinction  between  the  two  sorts  of  miscon- 
duct, ao  as  to  take  either  out  of  the  language  of  the  Act.  More- 
over, though  it  is  unnecessary  to  rely  upon  this  as  a  ground  of  the 
decision,  I  am  strongly  inclined  to  think  that  this  transaction  was 
a  sort  of  gaming  or  wagering  within  the  prior  member  of  the  20lBt 
section. 

•  919  *  The  Lobd  Justice  Knight  Bbdcb.  —  Assuming  that  the 
merely  legal  question  upon  the  construction  of  the  201st  sec- 
tion ought  to  be  decided  in  the  bankrupt's  favoor,  and  not  imput- 
ing to  him  unfairness,  as  that  word  is  used  and  understood  in 
private  life,  I  still  doubt  very  much  —  to  say  the  least  —  whether 
the  dealing  and  conduct  of  this  gentleman  have  been  of  such  a 
nature  as  to  authorize  the  granting  of  his  certificate.  So  much  in 
passing.  But  I  will  take  the  question  as  it  arises  on  the  narrow 
and  restricted  view  of  the  201st  section  of  the  Act.  As  to  tiiat,  if 
there  is  a  distinction,  a  substantial  distinction,  for  the  present  pur- 
pose between  railway  shares  and  railway  stock,  my  opinion,  upon 
the  evidence  before  the  commissioner,  with  the  additional  ezplanar 
tion  given  to-day,  is,  that  the  property  in  question,  on  which  a  loss 
has  taken  place  of  more  than  200/.  within  a  year  was  raUway 
"  stock  "  as  distinguished  from  railway  "  shares,"  and  was  through- 
out  intended  and  known  by  the  bankrupt  to  be  so. 

But  even  if  I  were  to  assume  that  this  point  ought  to  be  decided 
in  the  bankrupt's  favour,  still,  on  the  merely  legal  question,  I  am 
not  satisfied  that  the  bankrupt  is  free  from  the  operation  of  the 
201st  section  of  the  statute.  The  words  of  the  section  are  "  gov- 
ernment and  other  stock ; "  but  the  Act  of  Parliament  is  one 
which  is  in  the  like  matter,  and  forms  part  of  the  some  system, 
with  the  Act  of  5  Qeo.  2,  c.  30,  an  Act  which  ia  now  repealed. 
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The  language  of  the  12th  sectioQ  of  that  Act  is,  "  or  that  within 
one  year  before  he  or  she  became  bankrupt  shall  have  lost  the  smn 
of  100/.  by  one  or  more  contracts  for  the  purchase,  sale,  refusal,  or 
delivery  of  any  stock  of  any  company  or  corporation  whatsoever, 
or  any  parts  or  shares  of  any  government  or  public  funds  or  securi- 
ties, where  every  such  contract  was  not  to  be  performed  within 
one  week  from  the  time  of  makiug  such  contract."  •  Now,  •  920 
if  there  had  been  such  a  thing  as  railway  stock  distinguish- 
able from  railway  shares,  I  am  not  by  any  means  satislied  that, 
bad  this  Act  of  Geo.  2  continued  in  force,  railway  shares  would 
not  have  been  stock  within  the  meaning  of  that  statute. 

Although  it  has  been  repealed,  still  upon  a  question  of  construc- 
tion arising  upon  a  subsequent  statute  on  the  same  branch  of  the 
law,  it  may  be  legitimate  to  refer  to  the  former  Act.  Lord  Mams- 
nELD,  in  the  case  of  The  King  v.  Loxdale,  thus  lays  down  the 
rule :  "  Where  there  are  different  statutes  in  pari  materia,  though 
made  at  different  times,  or  even  expired,  and  not  referring  to  each 
other,  they  shall  be  taken  and  construed  together  as  one  system, 
and  as  explanatory  of  each  other."  (a) 

It  is  not  necessary,  however,  to  decide  the  question,  and  I  re- 
serve myself  upon  it,  only  saying  that,  according  to  the  present 
inclination  of  my  opinion,  if  the  subject  of  the  contract  had  been 
shares,  the  bankrupt  is  still,  within  the  operation  of  the  201st  sec- 
tion, properly  construed  according  to  the  rule  ap^icable  to  all 
statutes ;  namely,  that  of  suppressing  the  mischief  and  advancing 
the  remedy.  But,  as  I  have  said,  my  opinion  is,  that  if  there  is  a 
distinction  between  railway  stock  and  railway  shares,  the  subject 
of  this  contract  was  railway  stock  as  distinguished  from  railway 
shares,  and  that  it  was  so  intended  and  known  to  be  by  the  bank- 
rupt. I  am  of  opinion  that  the  decision  of  the  commissioner  was 
perfectly  right. 

(a)  1  Burr.  447. 
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*921    "^  parte   JOHN    CHAMBERLAIN    BARLOW    AND 
FEEDEEICK    WHITMORB. 

Li  the  Matter  of  JOHN  SEPTIMUS  MARYGOLI),  a  Bankrupt. 

1862.    November  fi.    Before  the  Lords  Justicks. 

After  an  action  of  trover  had  been  brought  by  awigneei  to  recover  from  a  mort- 
gagee goodi  alleged  to  be  in  the  reputed  ownenhip  of  the  bankrupt,  the 
aiiigneei  applied  to  the  commiMioner  for  an  order  for  a  lale  of  the  gooda,  M 
in  Ex  parte  Healop.'  The  commiaiioner  declined  to  make  the  order  on  an 
tx  parte  application,  and  gave  the  a^iigneei  leave  to  lerve  the  defendant  in 
the  actioD  with  notice  of  the  application.  On  hii  atlending  by  counsel,  and 
objecting  to  the  order  being  made,  the  commiaiioDer  refuied  the  application, 
with  coats.  On  appeal,  held  that  the  proper  coorae  of  the  asiigneea  waa  to 
have  appealed  from  the  refusal  to  make  the  order  on  on  «x  parte  aj^licatiaii. 

This  was  the  appeal  of  the  assignees  of  the  aboTe-named  bank- 
rupt from  the  refusal  of  Mr.  Commissioner  Daniel  to  mAke  an 
order  for  the  sale  of  certain  goods,  alleged  to  have  been  in  the 
reputed  ownership  of  the  bankrupt  at  the  time  of  his  bankruptcy, 
but  vhich  were  claimed  by  the  respondent,  a  mortgagee  under  a 
bill  of  sale. 

On  the  5th  of  September,  1851,  the  petition  for  adjudicatiou  was 
presented  to  the  Court  of  Baukmptcj  for  the  Birmingham  district; 
and  on  the  6th  of  September  the  a^udication  took  place. 

Edward  Lowe  Gresswell,  the  respondent,  entered  upon  the  prem- 
ises of  the  bankrupt,  and  took  pOBsesaion  of  his  stock  in  trade,  fix- 
tures, and  Other  goods  under  his  bill  of  sale,  which  was  dated  in 
the  month  of  July,  1850. 

The  appellants  had  brought  an  action  of  trover  against  the  re- 
spondent to  recover  the  value  of  the  goods. 

Upon  the  trial  of  the  action,  Mr.  Justice  WiaHTMAN  ruled, 

•  922  upon  the  auth&rity  of  the  case  of  Heslop  v.  B<dcer,(a)  •that 

in  respect  of  a  portion  of  the  stock  in  trade  and  other  goods 

seized  by  the  respondent,  the  appellants  could  not  at  that  tame 

recover,  as  it  had  not  at  that  time  become  vested  in  them  by  rea* 

(a)  6  Eich.  740. 

>  ExparUhacM,  SDeG.  &J.  113;  Graham  d.  Forber,  M  C.  B.  134,  163; 
Quartermaine  c.  BirtleaUm,  13  G.  R  133 ;  E*  parte  Heslop,  1  De  G.,  M.  ft 
G.  477. 
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son  that  no  order  for  sale  thereof  had  been  made  by  the  commis- 
sioner. The  learned  Judge  at  the  same  time  gave  liberty  to  the 
appellants  to  move  to  increase  the  verdict  which  they  had  ob- 
tained to  450Z.,  which  would  include  the  value  of  the  disputed  arti- 
cles, the  amount  recovered  in  the  action  being  only  in  respect  of 
goods  seized  by  the  respondent,  which  had  been  purchased  by  the 
bankrupt  subsequently  to  the  bill  of  sale. 

The  appellants  thereupon  caused  a  notice  of  a  motion  in  the  dis- 
trict Court  to  be  served  upon  the  respondent,  which  was  as  follows : 

"  Take  notice,  that  this  Court  will,  on  Thursday,  the  17th  day  of 
June  instant,  at  12  o'clock  at  noon,  be  moved  by  or  on  behalf  of 
Frederick  Whitmore,  of  Birmingham,  in  the  county  of  Warwick, 
official  assignee,  and  John  Chamberlain  Barlow,  of  Bilston,  in  the 
county  of  Stafford,  miller,  the  assignees  of  the  estate  and  effects  of 
the  above-named  bankrupt,  John  Septimus  Marygold,  to  make  an 
order  directing  that  the  goods  and  chattels  mentioned  in  the  sched- 
ule hereunder  written  may  be  sold  and  disposed  of  for  the  benefit 
of  the  creditors  under  the  bankruptcy  of  the  said  John  Septimus 
Marygold,  the  same  goods  and  chattels  having  been  with  the  con- 
sent and  permission  of  you,  the  said  Edward  Lowe  Cresswell,  in 
the  possession,  order,  and  disposition  of  the  said  bankrupt  John 
Septimus  Marygold,  and  of  which  said  goods  and  chattels  the  said 
bankrupt  was,  at  the  time  he  became  bankrupt,  the  reputed  owner, 
with  the  consent  and  permission  of  you,  the  said  Edwai*d  Lowe 
Cresswell,  and  of  which  said  goods  and  chattels  the  said 
bankrupt  had  also  taken  upon  him,  the  said  *  bankrupt,  the  *  923 
sale,  alteration,  and  disposition,  as  owner,  with  the  consent 
and  permission  of  you,  the  said  Edward  Lowe  Cresswell.  Dated 
this  11th  day  of  June,  1852." 

The  time  appointed  for  hearing  the  motion  was  adjourned  until 
the  6th  of  July,  1852,  when  the  hearing  took  place,  and  the  follow- 
ing order  was  made :  — 

"  Whereas  an  application  hath  this  day  been  made  to  the  Court 
for  an  order  to  sell  and  dispose  of  certain  goods  and  chattels  alleged 
to  have  been  in  the  order  and  disposition  of  the  bankrupt  at  the 
time  of  his  bankruptcy,  now  upon  hearing  what  was  alleged  by 
Mr.  Motteram  of  counsel  for  the  assignees,  and  by  Mr.  Kettle  of 
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counsel  for  Edvard  Lowe  Cresswel),  b;  whom  the  said  goodB  and 
chattels  had  been  claimed,  this  Coart  doth  hereby  refuse  the  said 
application,  with  costs  to  be  paid  to  the  said  Edward  Love  GresB- 
well  out  of  the  estate  of  the  said  bankrupt. 

E.  R.  Dakiell." 

From  this  order  the  present  petition  was  an  appeal. 

In  opposition  to  the  petition  of  appeal,  the  respondent's  solicitor 
deposed,  that  on  the  6th  of  July,  1852,  he  attended  before  the 
commissioner,  upon  the  motion  being  made  for  an  order  of  sale, 
when  the  respondent  appeared  and  submitted  to  the  jurisdiction  of 
the  commissioner  therein,  and  by  his  counsel  fully  stated  and  relied 
upon  the  facts,  cases,  and  decisions,  and  result  of  the  action,  and 
further  insisted  that  the  plaintifife  were,  by  the  verdict  in  the  action, 
and  the  neglect  to  more  the  Court  above  in  pursuance  of  leave 
granted  as  aforesaid,  concluded,  as  to  the  whole  of  the  stock  in 
trade  and  other  efiects,  so  possessed  by  the  said  Edward  Lowe 

GresBwell,  and  were  not  entitled  to  the  order  prayed. 
•  924    •  He  further  deposed  that  it  was  also  proved  or  admitted 

before  the  commissioner,  that  there  were  no  goods  upon 
which  such  an  order  could  operate,  the  same  having  been  sold  and 
converted  by  the  defendant. 

Sir  W.  P.  Wood  and  Mr.  Be  Gex,  for  the  appellants.  —  The 
application  to  the  commissioner  was  only  for  the  same  order  as 
was  made  by  Mr.  Commissioner  Ellison  in  ^x  parte  Hetlop.  (a) 
Such  an  order  is  rendered  necessary  by  the  125th  section  of  the 
Bankrupt  Law  Consolidation  Act,  1849,  which,  as  construed  by  the 
Court  of  Exchequer  in  the  case  of  Setlop  v.  Baker,  (6)  decides 
that  assignees  do  not  take  property  in  the  order  and  disposition 
of  the  liankrupt  without  an  order  of  the  commissioner.  This  Court 
refused  the  application  of  the  mortgagee  to  be  relieved  from  Mr. 
Ellison's  order. 

Mr.  Petersdoiff  and  Mr.  Giffard,  for  the  respondent.  —  The 
Court  of  Bankruptcy  had  no  jurisdiction  over  the  mortgagee  to 
make  any  such  order.  [^Sir  W.  P.  Wood.  —  His  own  solicitor 
swears  that  he  submitted  to  the  jurisdiction.]  He  caimot  be  said 
to  have  submitted  his  rights  to  Ire  decided  by  it,  but  merely  ap- 

(a)  1  De  G.,  M.  &  O.  477.  (6>  6  Exch.  740. 
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peared  because  be  was  served,  and  the  observations  of  bis  counsel 
were  confined  to  pointing  out  tbe  invaliditjr  of  sucb  an  order  as 
was  Bougbt.  Tbe  merits  were  not  gone  into ;  and  if  tbe  proposed 
order  is  now  made,  the  mortgagee  being  before  tbe  Court,  not  only 
tbe  question  as  to  tbe  propriety  of  the  making  of  tbe  order,  but  also 
tbe  question  as  to  whether  the  goods  were  in  the  reunited  ownership 
of  the  bankrupt,  will  be  conclusively  decided  against  him,  so  that 
be  cannot  reopen  it  before  a  Court  of  Law. 

•  The  Lord  Justice  Knioht  Bbdce.  —  There  is  some  •  926 
weight  in  tbe  argument  that  if  an  order  for  sale  be  made 
in  the  presence  of  the  mortgagee,  it  will  or  may  have  the  effect 
of  prejudicing  him  in  any  proceedings  which  may  take  place  at 
law.  Is  be  willing  to  have  tbe  petition  dismissed  as  against  hitn 
without  prejudice  to  any  question  ?  Tbe  order  could  then  be  made 
as  upon  an  ex  parte  application. 

Mr.  Peteradorff  submitted  that  if  it  were  dismissed,  it  ought  to 
be  so  with  costs. 

Sir  W.  P.  Wood  and  Mr.  De  Gex.  —  As  the  respondent  went 
before  tbe  commissioner,  and  prevented  the  order  from  being  made, 
he  ought  to  pay  the  costs  thus  occasioned.  The  appellants  did, 
in  the  first  instance,  apply  to  the  commissioner  ex  parU  for  an 
order,  but  the  commissioner  declined  to  make  it,  and  gave  them 
leave  to  serve  the  respondent.  It  was  quite  competent  for  the 
respondent  either  not  to  have  appeared,  or  to  have  appeared  and 
to  have  objected  to  submit  to  the  jurisdiction.  In  either  case,  tbe 
order  could  not  have  afTected  him.  But  having  submitted  to  tbe 
jurisdiction,  obtained  a  hearing,  and  thus  prevented  the  assignees 
from  obtaining  an  order,  to  which  they  were  entitled,  he  cannot, 
at  all  events,  claim  any  costs  which  he  has  through  his  own  fault 
incurred. 

The  Lord  Justice:  Lord  CaANWORiB.  —  I  think  that  the  mort^ 
gagee  ought  not  to  have  been  served  with  notice  of  the  intended 
application  to  tbe  commissioner.  The  proper  course  for  the  as- 
signees to  take  was  to  appeal  from  the  refusal  of  the  commissioner 
to  make  the  order  ex  parte.  I  think  that  the  commissioner's  order 
should  be  varied,  by  adding  the  words  "  without  prejudice 
to  any  qnestion,"  so  that  the  refusal  *of  the  order  may    *926 
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Dot  affect  the  as&if^ees  in  an;  proceeding  at  lav.  But  this  is 
ail  addition  whicti  probably  the  commissioner  would  have  made 
if  asked.  The  respondent  must  have  his  costs  of  the  appeal.  We 
can  then  make  an  order  for  sale  a^  upon  an  ex  parte  application  ; 
but  the  safer  course  will  he  to  apply  to  the  commiBsioner  ex  parte, 
and  he  will  no  doubt  make  the  order  upon  an  intimation  of  the 
opinion  of  this  Court.  All  question  as  to  the  jurisdiction  of  thia 
Court  to  make  an  order,  except  upon  appeal,  will  thus  be  avoided. 

The  Lord  Justice  Knioht  Bbuce  concurred. 

The  following  was  the  form  of  the  order:  "This  Court  doth 
order  that  the  order  of  Hr.  CommiBsioner  Daniell,  made  in  this 
tnatter  on  the  6th  day  of  July,  1852,  be  varied  by  adding  a  decla- 
ration that  such  order  is  to  be  without  prejudice  to  any  questioD. 
And  it  is  ordered  that  the  said  petition  be,  and  the  same  is  hereby 
dismissed  without  prejudice  to  any  question.  And  it  is  ordered 
that  the  said  petitioners  do  pay  to  the  said  respondent  his  costs  of 
and  occasioned  by  this  application.  And  it  is  hereby  referred  to 
William  Vizard,  Esq.,  an  oflftcer  of  this  Court,  to  tax  such  costs 
between  the  parties.  And  the  said  petitioners  are  to  be  at  lil>erty 
to  apply  to  this  Court  as  to  recouping  themselves,  in  respect  of 
such  costs,  out  of  the  estate  of  the  bankrupt." 


•927    '£x  parte  CHARLES    TURNER   and   Others.    In  the 
Matter  of  JOHN  CROSTHWAITE,  a  Bankrupt. 

1862.    July  7,  10.    November  10,  23.    Before  the  Lorim  Justicrb. 

One  of  the  residuary  legatees  under  s  will  wu  the  lurriving  tniatee  of  it.  Hie 
otberwMSub9equeDtl}*appoiDtedanew  truelee  under  a  power,  tlie  tniit  estate 
then  congisting  of  9000f.  due  from  the  continning  trustee,  and  of  aharea  io  a 
coropuny,  valued  at  60001.,  which  were  tranflferred  into  the  names  of  the  two. 
After  the  death  of  certain  eatuig  que  tnatenl  who  were  entitled  for  life,  and 
when  the  trust  eatate  constituted  a  clear  fund  belonging  in  moieties  to  the 
two  residuary  legatees,  aubject  only  to  the  payment  of  legacies,  which 
amounted  to  4000/.,  the  continuing  trustee  became  banlcmpt,  still  owing  the 
9000^  to  the  trust  estate.  Eeld,  that  the  new  trustee  waa  not  entitled  lo 
prove  for  this  amount,  and  retain  the  dividends  till  he  should  be  paid  bit 
share  in  full,  but  could  only  prove  to  the'  extent  of  his  beneficial  interest 
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immediatelj  before  the  bankruptcy;  and  tbat,  u  the  bankrupt  could  then 
ha?e  settled  with  him  hj  paying  35001.,  th&t  wu  the  amount  prarable. 

When  an  order  of  reversal  upon  appeal  rested  in  minutes,  and  the  counsel  for 
the  respondents  stated  Chat  material  considerations  bad  not  been  brought 
before  the  Court,  the  Court  acceded  ta  a  motion  for  rehearing,  although 
twentj-one  dajrs  bad  elapsed. 

Quare,  whether  sudi  rehearing  vu  a  matter  of  right. 

This  was  an  appeal  od  the  part  of  the  asBignees,  seeking  to  re- 
duce the  amount  of  a  proof  which  the  commissioner  had  permitted 
to  be  made  bj  the  respondent,  John  Crosthwaite,  of  Thornthwaite, 
ooder  the -following  circumstances. 

Thomas  Crosthwaite,  the  uncle  of  the  bankrupt,  and  of  John 
Crosthwaite,  of  Thomthwaite,  the  respondent,  by  his  will,  dated 
the  6th  of  March,  1829,  appointed  his  wife,  together  with  Thomas 
Baffles  and  the  bankrupt,  his  executors ;  and  after  giving  some 
small  legacies  and  directing  payment  of  his  debts,  he  gave  to  them 
all  his  estate,  real  and  personal,  upon  trust  for  his  wife  for  her  life, 
and  at  her  decease,  subject  to  certain  legacies,  upon  trust  as  to  one 
moiety  to  pay  over  the  rents  and  profits  thereof  to  his  sister-in-law 
Betty  Crosthwaite,  for  her  life,  and  after  her  decease  upon  trust  to 
stand  seised  and  possessed  of  the  same  moiety,  to  the  use 
of  bis  nephew,  *  the  respondent,  his  heirs,  executors,  and  *  928 
administrators ;  and  as  to  the  other  moiety,  upon  trust  to 
pay  over  the  rents  and  profits  to  his  brother  and  Mary  his  wife, 
and  the  survivor  of  them,  for  their  lives  and  the  life  of  the  sui^ 
vivor,  and  after  the  death  of  the  survivor,  then  to  stand  seised  and 
possessed  thereof,  in  trust  for  their  son,  the  bankrupt,  his  heirs, 
executors,  and  administrators. 

The  testator  died  in  the.  month  of  January,  18S2,  and  soon  aflier- 
wards  his  will  was  duly  proved  by  the  widow  and  by  Thomas 
Baffles  and  the  bankrupt. 

The  widow  died  in  May,  1847,  and  in  the  following  month  of 
November,  the  respondent  was,  pursuant  to  a  power  contained  in 
the  will,  duly  appointed  a  trustee  in  the  place  of  Thomas  Raffles. 
The  deed  under  which  he  was  so  appointed,  bore  date  the  17th 
day  of  November,  1847,  and  it  was  therein  recited  that  the  testa- 
tor's estate  then  consisted  of  ten  shares,  in  the  stock  of  the  Carron 
Company,  and  of  the  sum  of  10,521/.  18s.  8d.  cash  in  the  hands 
of  the  bankrupt,  and  of  Thomas  Baffles.  The  whole  of  this  sum 
in  fact  came  to  the  hands  of  the  bankrupt,  no  part  of  it  having 
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ever  been  received  hy  the  respondent.  Some  of  the  legacies  still 
remained  unpaid ;  but  it  was  assumed  in  the  argument  that  the 
life  interests  in  both  moieties  of  the  residue  had  expired,  so  that, 
subject  to  the  payment  of  the  unpaid  legacies,  the  respondent  had 
become  entitled  to  one  moiety  of  the  residue,  and  the  bankrupt  to 
the  other  moiety.  The  case  was  argued  on  the  assumption  that  all 
the  testator's  debts  bad  been  long  since  paid. 

The  question,  therefore,  arose,  to  what  amount  the  respondent 
John  Cro8thwait«,  of  Thornthwaite,  who  was  the  only  boIt- 
.  *929    ent  trustee  of  the  testator's  property, 'ought  to  be  admitt«d 
to  prove  against  the  bankrupt's  estate. 

The  commissioner  admitted  a  proof  to  the  amount  of  d442/.  ITs. 
7d.  The  bankrupt  admitted  himself  to  be  chai^eable  with  sums 
amounting  to  12,668/.  2«.  Sd.  come  to  bis  hands  on  account  of  the 
testator's  estate,  from  which,  however,  he  claimed  to  deduct  82252. 
5b.  Id.  for  payments  properly  made  on  account  of  the  estate,  leav-  . 
ing  a  balance  of  9442/.  ITs.  Id.  still  to  be  accounted  for.  Besides 
which,  there  were  standing  in  the  joint  names  of  the  bankrupt  and 
of  the  respondent,  the  ten  shares  in  the  Carron  Company,  estimated 
to  be  of  the  value  of  6000/.  So  that  the  testator's  estate  consisted 
of  the  Carron  shares,  and  of  9442/.  178.  Id.  due  from  the  bank- 
rupt, subject  to  the  payment  of  the  unpwd  legacies,  which 
amounted  to  about  4000/.  and  a  amiUl  sum  due  for  costs. 

Mr.  Bacon  and  Mr.  Selwjfn,  in  support  of  the  appeal. — The 
trust  estate  being  now  a  clear  fund,  the  case  is  simply  one  of  cross 
demands  between  the  respondent  and  the  bankrupt.  The  respon- 
dent is  therefore  entitled  to  one-half  of  the  9442/.  17«.  Id.  due  from 
the  bankrupt,  and  the  bankrupt  is  entitled  to  half  of  the  produce 
of  the  Carron  shares,  after  deducting  the  4000/.  due  in  respect  of 
legacies,  and  the  56/.  4e.  for  costs.  The  deduction  leaves  nearly 
1000/.  due  to  the  bankrupt  on  this  account,  and  this  must  be  set 
off  against  the  4500/.  due  from  him  to  the  respondent.  On  no 
principle  can  the  respondent  be  allowed  to  prove  for  the  bankrupt's 
share  in  the  9442/.  ITs.  Id.  as  well  as  his  own. 

Mr.  Daniel  and  Mr.  W.  Morris,  for  the  respondent.  —  The 

*  9S0    bankrupt's  estate  can  be  entitled  to  nothing  until  *  the  trust 

fund  is  replaced  which  has  been  lost  through  his  default. 

The  co-trustee  is  the  proper  person  to  prove  for  it.    When  the 
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dividend  has  been  received,  that  amoant,  vith  the  produce  of  the 
Carron  shares,  vill  constitute,  after  payment  of  the  legacies,  the 
clear  trust  fund.  Out  of  this  the  respondent  must  be  paid  bis 
share  of  the  total  clear  residue,  as  it  would  bare  stood  but  for  the 
bankrupt's  default.  If  any  thing  is  left  after  deducting  this 
amount,  it  will  belong  to  the  bankrupt's  estate.  The  deficiency  in 
tbe  bankrupt's  share  will  be  that  which  he  has  himself  already  ap- 
plied to  his  own  use,  no  part  of  which  can  fairly  be  charged  against 
the  respondent.  Suppose  the  legacies  had  amounted  to  6000J.  in- 
stead of  4000Z.,  the  bankrupt  would  have  had  his  share  in  full,  and 
if  the  appellants  are  right,  the  respondent  would  receive  such  divi- 
dend only,  if  any,  on  his,  as  would  be  payable  from  the  bankrupt's 
estate. 

[The  Lord  Justice  Loan  Cranworth.  —  If  before  the  bank- 
ruptcy the  bankrupt  had  paid  to  the  respondent  3351^.  19«.  Siii. 
there  would  have  been  an  end  of  all  question  between  them.  Can 
the  proof  be  for  any  greater  amount  ?} 

They  referred  to  Morns  v.  lAvie.  (a) 

Cur.  adv.  mUt. 
July  10. 
The  Lord  Justice  Lord  Gbanwobth  (ailer  stating  the  case  as 
above  set  out)  said :  — 

The  testator's  estate  now  consists  of  the  Carron  shares,  and  the 
94422.  ITs.  Id.  due  from  the  bankrupt.  Out  of  these  funds 
the  unsatisfied  legacies  must  be  provided  for,  •  as  must  also  •  931 
a  sum  of  56/.  4«.  said  to  be  due  for  law  expenses,  assuming 
that  sum  to  be  really  due.  After  satisfying  these  two  claims,  the 
bankrupt  and  John  Crosthwaite,  of  Thornthwaite,  will  in  fact  be 
tenants  in  common  of  all  which  remains  in  equal  moieties.  John 
Crosthwaite,  of  Thornthwaite,  will  be  entitled  to  retain  whatever 
may  remain  of  the  Carron  shares,  after  satisfying  the  legacies  and 
law  expenses,  towards  satisfying  his  share  of  the  residue,  and 
against  that  the  bankrupt  has  a  right  to  set  off  a  sum  equal  to 
what  shall  be  so  retained,  and  this  will  go  in  reduction  of  the  sum 
of  9442L  ITs.  T(f.  due  from  him.  The  balance,  after  making  that 
deduction,  is  a  sum  to  which  he  and  John  Crosthwaite,  of  Thorn- 
thwaite, are  entitled  in  equal  moieties,  and  therefore  John  Gros- 
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thwaite,  of  Thornthwaite,  will  be  entitled  to  prove  for  one  moiety  of 
that  Bum  for  his  own  benefit.  The  result  of  this,  according  to  the 
figurea  given  to  ub,  will  be,  (hat  the  proof  stand  for  only  3351/.  19<. 
5^1^.,  as  contended  for  by  Mr.  Bacon,  on  behalf  of  the  asBigneea. 

We  arrive  at  this  conclusion  on  the  assumption  that  the  sums 
with  which  the  bankrupt  is  chargeable  on  account  of  his  receipta 
are  correctly  stated  as  amounting  to  12,668/.  28.  %d.,  and  his  pay- 
ments to  3215/.  58.  \d.  Of  course,  if  this  is  disputed,  John 
Crosthwaite,  of  Thornthwaite,  is  not  bound  by  the  bankrupt's 
admissioQB  and  statements  as  to  his  receipts  and  payments.  Bat 
whatever  may  be  their  amount,  the  principle  on  which,  the  proof 
must  be  made  will  be  the  same. 

The  proof  to  the  extent  of  9442/.  17s.  Id.  was  admitted,  on  tlie 
principle  that  proof  might  be  made  to  the  full  extent  of  the  assets 
for  which  the  bankrupt,  as  executor  and  truatee,  was  accountable. 
This  would  have  been  quite  right  if  the  bankrupt  had  not  himself 
been  one  of  the  parties  interested  in  tRe  balance  due  from 
*  932  him.  But  *  being  one  of  the  residuary  legatees,  he  or  his 
estate  is  entitled,  on  the  doctrine  of  mutual  credit,  to  set 
off  against  the  sum  due  from  him  hiB  share  of  whatever  is  due  to 
him.     The  proof,  therefore,  must  be  modified  accordingly. 

The  Lord  Justicb  Knight  Bbuce.  —  In  this  case  my  conclasiou 
does  not,  I  believe,  differ  from  that  of  my  learned  brother,  and 
perhaps  the  process  also  is  Bubstantially  tlie  same  with  each. 

It  must,  I  think,  upon  the  evidence,  be  taken,  that,  before  and 
at  the  time  of  the  bankruptey,  the  estate  of  the  testator  was  a 
clear  estate,  subject  only  to  the  payment  of  the  unpaid  legacies 
and  the  demand  for  coBts,  so  that,  at  that  time,  the  respondent, 
the  bankrupt,  and  the  unsatisfied  legatees,  were  the  only  persoiu 
concerned  or  interested  in  the  property;  and  it  appears  to  me 
that,  equitably  and  for  every  substantial  purpose,  the  respondent 
and  the  bankrupt  must  be  considered  to  have  been,  as  between 
themselves,  at  that  time,  tenants  in  common  in  equal  undivided 
shares  of  every  portion  of  the  testator's  property,  subject  to  an 
obligation  equally  incumbent  on  each  to  pay  the  unsatisfied  lega- 
cies, and  the  outstanding  demand  for  costs.  One  effect  of  the 
bankruptcy  has  been  or  must  be  to  throw  on  the  respondent  that 
moiety  of  those  legacies  and  of  the  costs  which,  as  between  them, 
the  bankrupt  was  liable  to  pay.  The  respondent,  therefore,  is 
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entitled  to  hare  the  bankrupt's  share  of  that  portion  of  the  prop- 
erty which,  not  having  been  involved  in  the  banki-uptcy,  is  safe 
from  his  general  creditors,  applied  first,  in  discharging  the  moietj 
incumbent  on  the  bankrupt  of  the  demand  for  costs  and  of  the 
unsatisfied  legacies,  and  next  towards  paying  the  i-espondent  his 
share  of  that  portion  of  the  estate  which,  as  in  the  bands 
of  the  bankrupt  at  his  failure,  was  involved  *  in  the  bank-  *  933 
ruptcy.  This  arrangement,  however,  leaves  the  bankrupt 
Btill  a  debtor  to  the  respondent  for  part  of  his  share  of  that  por- 
tion of  tlie  estate,  and  the  amount  of  the  proof  must,  I  think,  be 
regulated  accordingly. 

ThuB,  according  to  my  view,  the  respondent  will  pay  the  whole 
of  the  unsatisfied  legacies,  and  the  outstanding-  demand  for  costs, 
debiting  the  bankrupt  with  half,  which  half,  and  as  much  as  can 
be  of  the  respondent's  moiety  of  the  sum  in  the  bankrupt's  hands 
at  the  bankruptcy,  must  be  paid  by  means  of  the  bankrupt's  half 
of  the  Garron  property.    The  proof  to  be  for  the  deficiency. 

November  10. 

On  this  day  3fr.  Daniel  and  3fr.  W.  iforrii  moved  upon  notice, 
that  the  above  appeal  might  be  reheard  before  their  Lordships,  and 
that  the  order  made  thereon  might  be  varied.  They  stated  that 
the  order  made  on  the  appeal  rested  still  in  minutes,  and  that, 
since  the  hearing,  material  considerations  had  occurred  to  them, 
which  had  t)een  either  not  at  all  or  not  sufficiently  presented  to 
the  Court  upon  that  occasion. 

They  cited  Ex  parte  Bindi.  (a) 

Mr.  Bacon  and  Mr.  Selwyn  opposed  the  application,  and  s^d 
that  it  was  precluded  by  the  16th  section  of  the  Bankrupt  Law 
Consolidation  Act,  1849,  which  provides  that  if  no  petition  of 
appeal  is  entered  within  twenty-one  days  of  the  decision  of  the 
Vice-Chancellor  (for  whom  now  the  Court  of  Appeal  was  substi- 
tuted), every  such  decision  should  be  filial. 

•The  Loed  Jdsticb  Knight  Bkdce.  —  If  the  assignees    •934 
require  a. deposit  to  be  made  before  the  rehearing,  we  think 
that  it  should  be  made  by  the  applicant.     But  upon  these  terms, 
we  think  that  the  application  should  be  acceded  to,  without  saying 

(a)  8  De  G.  &  S.  619. 
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■whether  it  is  a  matter  of  right  or  not  on  the  part  of  the  respon- 
dent. This  we  do  not  mean  to  decide.  In  the  first  place,  our 
decision  is  one  diSering  from  that  of  the  commissioner.  We  do 
not  think  that  this  circumstance  of  itself  would  be  a  sufficient 
ground  for  the  application.  In  the  next  place,  it  ia  suggested  by 
counsel  of  experience,  that  a  point  which  he  thinks  material,  was 
not  adverted  to  in  the  Judgment.  We  have,  moreover,  the  certifi- 
cate of  both  the  respondent's  counsel,  that  this  is  a  fit  case  to  be 
reheard.  Lastly,  the  order  is  not  drawn  up,  but  rests  yet  in 
minutes.  Without  saying  that  any  one  of  these  circumstances 
would  of  itself  be  sufficient,  we  think  that  upon  the  union  of  them 
all,  we  ought  to  accede  to  the  application,  though  it  may  not  be 
matter  of  right,  but  one  of  discretion  merely. 

The  Lord  Justice  Lord  Crahworth,  —  There  will  hardly  be  a 
rehearing  of  the  case,  technically  speaking.  The  order  is  not 
yet  complete,  and  the  diacussion  may  be  treated  as  one  upon  the 
minutes.  Let  there  be  no  new  petition,  and  let  tlie  assignees  give 
notice  to  the  respondent  if  they  require  a  deposit  to  be  made. 

NoTcmber  S3. 
The  case  came  on  on  this  day  to  be  reheard. 

Mr.  Daniel  and  Mr.  W.  Morria,  for  the  respondent,  referred 
•9U5  to  Warivff'v.  Coventry, (a)  WoodyxittY.  Qreslt/,(^b}  *  Cole  v. 
Muddle,  {c')  Ex  parte  Turpin,(d')  Freeman  v.  LomatyQT) 
Ex  parte  Young,  (^)  Ex  parte  Stephens.  (A)  They  contended  that 
the  fact  of  the  receipt  of  the  10,521/.  188.  Hd.  by  the  bankrupt 
and  Thomas  Raffles,  in  the  way  in  which  it  had  been  received  by 
them,  had  been  concealed  from  the  respondent,  who  was  wholly 
ignorant  of  it,  and  that  tliis  amounted  to  a  fraud  upon  the  re- 
spondent, and  introduced  an  important  element  into  the  case, 
which  had  not  been  sufficiently  brought  before  the  Court  upon  the 
former  hearing. 

(a)  2  M.  &  K.  406 ;  vid  see  Coote  v.  BeiUy,  1  Jo.  &  Lit.  4^. 
(6)  8  Sim.  180.  id)  Mont.  443. 

(e)  10  Hare,  186.  («)  9  H«re,  109. 

Or)  2  M.  &  A.  228;  and  see  Ex  parU  King,  lb.  410. 
(A)  11  Ve».  24. 
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EX  PABTE  DANKB.  *  985 

Mr.  Bacon  and  Mr.  Selwyn^  for  the  assignees,  were  not  called 
upon  by  the  Court. 

The  Lord  Justice  Knight  Bruce.  —  It  is  not  my  present  im- 
pression, nor  that  of  Lord  Cranwobth,  that  in  the  absence  at 
least  of  actual  misrepresentation,  the  ignorance  of  the  respondent 
upon  the  subject  of  the  bankrupt's  dealing  with  the  trust  moneys 
in  his  hands  before  the  bankruptcy,  is  material.  Supposing  his 
ignorance  to  be  material,  it  is  not  clear  that  he  could  be  heai'd  to 
say,  after  executing  the  deed,  that  he  remained  in  ignorance  as  to 
what  had  become  of  the  fund  of  which  he  had  undertaken  to  be  a 
trustee.  Our  present  impression  is,  that  the  order  already  made 
is  the  correct  order.  If,  however,  either  party  should  ask  for 
an  examination  vivd  voce  of  the  bankrupt,  we  will  consider  the 
application. 

An  application  for  a  vivd  voce  examination  was  then  made,  but 
was  not  persisted  in,  and  the  motion  to  vary  the  order  was  refused 
with  costs. 


•Ex  parte  JOHN  DANKS.i  ♦936 

In  the  Matter  of  JOHN  PARLEY,  against  whom,  &c. 

1852.    November  17,  18,  19,  20,  22. 

A  trader  who,  under  a  trader-debtor  suminons,  had  signed  an  admission  of  a 
debt,  went  to  his  creditor  with  the  amount  of  it  in  his  pocket  in  money,  and 
told  the  creditor  that  he  had  come  for  the  purpose  of  paying  that  amount. 
The  creditor  said  it  was  of  no  use,  as  it  was  too  Lite,  and  that  the  debtor 
must  see  the  creditor's  attorney.  Held,  that  the  production  of  the  money 
was  dispensed  with,  and  that  there  was  a  good  tender.' 

Upon  an  adjudication  of  bankruptcy  founded  on  failure  to  comply  with  the  82d 
section  of  the  Bankrupt  Law  Consolidation  Act,  the  omu  is  upon  the  petition- 
ing creditor  of  proving  that  there  has  been*  no  payment  or  tender. 

Qucert^  in  such  a  case,  whether  the  tender  need  be  made  with  the  same  strict- 
ness as  would  be  required  to  support  a  plea  of  tender  in  an  action. 


»  S.  C,  22  L.  J.  Bank.  73. 

*  See  Hazard  o.  Loring,  10  Cush.  267 ;  2  Greenl.  Ey.  §  60S ;  Barker  t>. 
Farkenhom,  2  Wash.  C.  C.  142 ;  Blight  o.  Ashley,  Peters  C.  C.  15 ;  Parker  v. 
Perkins,  8  Cush.  318 ;  Douglas  o.  Patrick,  3  T.  R.  683 ;  Chitty  Contr.  (lOth 
Am.  ed.)  890;  Rudulph  v.  Wagner,  36  Ala.  698;  Strong  v.  Blake,  46  Barb. 
(N.  Y.)  227. 
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In  this  case  the  appellant  having  sought  to  make  the  respondent 
a  bankrupt,  under  the  82d  section  of  the  Bankrupt  Lav  Consolida- 
tion Act,  the  commissioner  pronounced  an  adjudication  of  bank- 
ruptcy against  him  under  that  section.  The  respondent  disputed 
the  adjudication,  and  the  commissioner,  after  hearing  both  parties 
and  witnesses  on  each  side,  reversed  it,  on  the  ground  that  there 
was  neither  debt  nor  act  of  bankruptcy  to  support  it.  Against 
ttiie  reversal  the  present  appeal  was  presented,  and  the  bankrupt, 
the  petitioning  creditors,  and  several  witnesses  on  both  sides  were 
examined  vivd  voce.  The  facts  of  the  case  are  fully  stated  in  the 
judgment. 

The  Attomey-&€neral,  Mr.  Glatte,  and  3fr.  I>e  Gex  were  for 
the  appellant 

Mr.  Bacon  and  Mr.  Hardy  were  for  the  respondent. 

The  following  cases  were  referred  to :  Dojiglag  v.  Patrick,  (a) 
Firth    V,     Purvig,    (J)     Thomas    v.     Evant,    (c)     Read 

•937  'v.  Goldring,  (^d)  Dickinaon  v.  Shee,  (c)  Glasscott  v. 
jDay,  (5)  Alexander  v.  Brown,  (A)  Hardit^  v.  Davit,  (i) 

Leaiherdale  v.  Sweepttone,  (ft)  Kraut  v.  Arnold,  (/)  Polglate  v. 

Oliver,  (m)  Finch  v.  Brook,  (n) 

The  Lord  Justice  Emght  Bbdce.  —  Mr.  Danks,  the  appellant, 
a  timber  merchant  at  Great  Bridge  in  Staffordshire,  had  l>een  after, 
or  in  and  after  the  year  1849,  employed  by  his  near  neighbour 
and  familiar  acquaintance  of  many  years,  Mr.  Farley,  the  respon- 
dent, a  publican  and  plumber  and  glazier,  to  do  work  and  supply 
materials  or  goods  for  him.  For  this,  ilr.  Danks  bad  sent  in  his 
bill,  amounting .  to  something  between  96i.  and  97/.  '  Mr.  Farley 

(a)  3  T.  R.  683;  and  we  Wade's  Cue,  5  Co.  Ilia. 

(6)  6  T.  R.  482.  (A)  1  Cir.  &  P.  288. 

(b)  10  East,  101.  (0   2Car.  &P.  77. 
(ei)  2  Msu.  &  Sel.  86.  (k)  8  Car.  &  P.  342. 
(«)  4  Esp.  67.  (0  7  Moore,  69. 
Iff)  6  Esp.  48. 

(n»)  2  Cr.  &  Jer.  16 ;  1  Price.  133 ;  2  Tyr.  89. 

(n)  1  Bing.  N.  C,  263.  See  also  Jacksoo  e.  Jacob,  8  Bing.  N.  0.  869;  5 
ScoU,  79;  Suckling  o.  Coney,  Noy,  74;  Black  c.  Smith,  Peake,  88;  Lockjer 
n.  Jones,  Peake,  180  n.;  Cole  v.  Blake,  Peake,  179;  Bull  v.  Parker,  2  Doiri. 
N.  S.  345. 
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considered,  or  professed  to  consider,  the  bill  too  high,  and  disputed 
part  of  it,  contending  that  the  amount  claimed  should  be  reduced 
to  the  sum  of  85^  lis.  lOd. :  so,  and  upon  no  greater  matter, 
upon  a  matter  that,  if  they  had  not  good  sense  enough  to  settle  it 
for  themselves,  some  respectable  neighbour  Tould  probabljr,  upon 
application,  hare  adjusted  for  them  in  an  hour,  began  (as  I  col- 
lect), the  career  of  cost  and  heat,  and  hatred,  of  reproach,  scan- 
dal, and  misery,  in  which  they  are  now  engaged,  of  which  neither 
this  day  nor  this  year,  nor  perhaps  another  will,  I  fear,  see  the 
end,  and  which  seems  well  to  exemplify  an  old  Et^lisb  saying, 
that  the  mother  of  mischief  is  no  bigger  than  a  midge's  wing. 
Before  August  last,  Mr.  Farley  professed  to  Mr.  Danks  to 
be,  and  perhaps  *  was  able  and  willing  to  pay  him  the  85/.  *  938 
lis.  lOd.,  if  he  would  take  that  amount  In  full  of  bis  bill. 
This  Mr.  Danks  refused  to  do,  and  high  or  abusive  words  passed 
between  them,  or  at  least  from  one  to  the  other,  after  which  Mr. 
Danks,  without  suing  Mr.  Farley,  took  the  course  of  proceeding 
against  him  under  the  provisions  of  the  Bankruptcy  Act  to  which 
the  82d  section  belongs,  by  what  is,  I  believe,  called  in  the  modem 
dialect  of  bankruptcy,  a  tradernlebtor  summons.  This  was  heard 
at  Birmingham  before  Mr.  Commissioner  Daniell,  on  Saturday,  the 
14th  of  August  last,  when  Mr.  Farley  signed  an  admtasion  of  the 
85Z.  lis.  lOd.  being  due,  disputed  the  residue  of  the  demand,  and 
made  the  usual  deposition  of  his  behef  of  having  a  good  defence 
against  it,  but  was  not  required  to  give  a  bond  for  that  small 
amount. 

Afterwards,  in  the  course  of  the  evening  of  the  same  day,  tliat 
happened,  of  which  the  nature  and  particulars  have  been  so  much 
discussed,  and,  in  some  respects  at  least,  so  variously  represented 
in  this  melancholy  litigation.  For  avoiding  bankruptcy  (which 
Mr.  Farley  seems  to  be,  and  all  along  to  have  been  desirous  to 
avoid),  it  was  under  the  statute  necessary,  or  considered  by  all 
concerned  as  necessary,  that,  on  or  before  the  23d,  perhaps  on  or 
before  the  21st  of  that  month,  he  should  pay  or  tender  to  Mr. 
Danks  the  admitted  85/.  lis.  lOd. ;  and  there  is,  I  think,  no  room 
for  reasonable  doubt,  that  on  tliat  same  14th  of  August,  Mr.  Far- 
ley had  provided  himself  with  the  amount,  namely,  851.  lis.  lOd. 
in  gold,  silver,  and  copper  money,  and  took  from  Mr.  Harris,  the 
clerk  of  Mr.  Reece,  the  professional  agent  of  Mr.  Farley  at  Bir- 
mingham, in  the  Bankruptcy  Court,  his  advice  or  instructions  as 
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to  the  manner  of  tendering  it  to  Ur.  Danks.     A  paper  exists,  on 
which  were  written,  I  am  persuaded,  on  that  occasion  b; 

•  939    Mr.  Harris,  the  figures  "  85i.  lis.  IQd."  and  the  •  vords 

"  tender  and  offer  to  pay,"  those  being  the  expressions  of 
the  statute. 

It  was  after  this  that  Mr.  Farley,  on  the  same  day,  accompanied 
by  his  friend  or  acquaintance,  Mr.  Hughes,  called  on  Mr.  Danks, 
and  saw  him  at  his  office  at  Great  Bridge.  It  ia  stated  by  Mr. 
Danks,  as  well  as  by  the  other  two,  that  they  were  that  evening 
with  him  in  his  office  there.  And  the  whole  of  the  present  question 
between  the  litigants  has  been  treated  by  them  as  turning  on  what 
took  place  in  the  office  during  that  interview,  which  lasted,  if  more 
than  two,  but  a  very  few  minutes.  Upon  the  hypothesis  that  Mr. 
Farley  and  Mr.  Hughes  speak  the  truth,  Mr.  Farley  then  paid  to 
Mr.  Danks  the  85/.  11>.  lOd. ;  so  that,  if  not  the  whole  of  the  debt, 
all  of  it  except  a  sum  not  exceeding  eleven  or  twelve  pounds  was 
then  discharged ;  while,  upon  the  hypotliesis  that  Mr.  Danks 
speaks  the  truth,  nothing  was  paid  to  him,  and  Farley  continued, 
and  yet  is,  indebted  to  him,  if  not  in  the  whole  sum  claimed,  at 
least  in  85/.  lis.  lOd.,  the  admitted  part  of  it.  This  particular 
question  the  commissioner,  I  believe,  by  the  order  under  f4>peal, 
decided  or  intended  to  decide  in  Hr.  Farley's  favour ;  and  if  it  is 
incumbent  on  us  in  the  performance  of  our  duty  to  decide  it  either 
for  or  against  him,  we  must  not  shrink  from  doing  b6. 

There  is,  however,  a  possible  view  of  the  case  which  may  exempt 
us  from  the  obligation.  Was  the  money,  I  mean  of  course  the 
85/.  lis.  lOd.,  tendered  to  Mr.  Danks  ia  hia  office  on  the  evening 
of  the  14th  of  August,  by  Mr.  Farley  ?  If  that  really  took  place, 
then,  whether  Mr.  Danks  received  or  refused  the  money,  there 
certunly  was  no  act  of  bankruptey,  and  the  reversal  of  the  a^udi- 

cation  must  clearly  stand ;  for  my  learned  brother  and  my- 

*  940    self  continue  to  dissent  entirely  from  *  the  argument,  that 

upon  the  true  construction  of  the  statute  Mr.  Farley  could 
not  avoid  an  act  of  bankruptcy  by  paying  or  tendering  the  85/.  lis. 
IQd.  to  Mr.  Danks  before  the  15th  of  August.  Now  this  point 
must  be  approached  and  considered,  not  only  with  great  attention 
and  caution,  but  without  failing  for  a  moment  to  recollect,  first, 
that,  while  upon  the  disputed  fact  of  payment  (as  to  which  either 
Mr.  Danks  is  grossly  perjured,  or  Mr.  Farley  and  Mr.  Hughes  are 
so)  the  mind  reserves  itself  or  is  uncertain,  it  must  of  course  deem 
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EX  PASTE  DANES.  *  940 

fhe  question  of  the  honesty  or  dishonesty  of  Mr.  Farley  and  Mr. 
Hughes  to  be,  in  that  respect  at  least,  open ;  next,  that  where  a  liti- 
gant makes  a  deposition,  statement,  or  representation  bearing  upon 
the  matter  in  contest,  it  may  be  and  frequently  is  reasonable,  it  may 
be  and  often  is  judicially  right,  to  believe  and  act  upon  a  part, 
while  not  belieying  and  not  acting  upon  another  part,  of  the  depo- 
sition, statement,  or  representation;  further,  that  persons  who 
have  conducted  themselves  disgracefully,  basely,  and  criminally 
are  not  necessarily  unavailable  witnesses,  but  are  sometimes  be- 
lieved in  support  of  a  case  which,  without  their  testimony,  would 
&il ;  and  further,  that  when,  of  two  men  who,  equally  interested 
or  equally  disinterested,  are  also  of  equal  capacity  and  equal 
powers  of  observation  and  memory,  one  asserts  and  the  other 
denies  a  particular  occurrence  to  have  taken  place  in  the  pres- 
ence of  both,  the  probability  or  improbability  of  the  occurrence, 
independently  of  the  assertion  and  denial,  is  not  to  be  disre- 
garded. 

[After  adverting  to  the  evidence,  his  Lordship  said :  ]  I  am 
convinced  morally,  and  satisfied  judicially,  that  the  respondent, 
when,  in  the  evening  of  the  14th  of  August,  he  was  with  Mr. 
Danks  in  Mr.  Danks's  office,  had  brought  thither,  and  had  actually 
there  in  the  room,  85/.  II9.  lOd.  in  gold,  silver,  and  cop- 
per money.  Next,  for  *what  purpose  had  Mr.  Farley  *941 
brought  the* money  thither?  The  same  evidence  and  con- 
siderations which  have  convinced  and  satisfied  me  that  he  had  the 
money  with  him  there,  convince  and  satisfy  me  also  that  he  had 
brought  it  thither  for  the  purpose  of  tendering  it  to  Mr.  Danks, 
and,  if  he  would  accept  it,  paying  it  to  him  in  discharge  of  that 
portion  of  his  demand  which,  at  the  Bankruptcy  Court  of  Birming- 
ham, in  the  early  part  of  that  day,  had  been  admitted  by  Mr.  Farley 
to  be  due  to  Mr.  Danks. 

Then  comes  the  question,  whether  Mr.  Farley,  when  in  the  office, 
either  produced  and  showed  the  money  to  Mr.  Danks,  or,  after  ad- 
dressing him  on  the  subject,  shook  the  money  or  part  of  it  in  a 
bag  or  pocket,  so  that  Mr.  Danks  heard  money  (to  use  a  phrase 
used  in  the  evidence)  '^jingle."  That,  if  both  these  things  were 
not,  one  or  the  other  of  them  was  done,  is,  to  my  mind,  perfectly 
clear.  This  last  question  may  or  may  not  be  essential  or  material ; 
but  that  to  which  I  now  come  seems  certainly  so,  —  the  question, 
namely,  whether  Mr.  Farley  did  in  the  office  state  to  Mr.  Danks, 
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distiiictlj  and  so  as  to  be  heard  and  understood  by  him,  thus,  id 
effect  and  substance :  that  Mr.  Farley  had  brought  with  him  and 
then  had  there,  85/.  11«.  lOd.  for  the  purpose  of  paying  to  Mr. 
Danks,  and  offered  then  and  there  to  pay  him  that  sum,  being  the 
amount  admitted  to  be  due  to  him  from  Mr.  Parley.  The  question 
is  not,  I  say,  whether  these  very  words  were  used,  but  whether  Mr. 
Farley  expressed  himself  in  that  sense,  and  so  as  to  be  understood 
in  that  sense  by  Mr.  Danks  ;  and  it  is  my  opinion  morally,  as  well 
as  my  conclusion  judicially,  npon  all  the  materials  before  the  Court, 
that  this  question  ought  to  be  answered  in  the  affirmative, 

[His  Lordship  then  adverted  to  the  portions  of  the  evidence 
bearing  upon  this  point.] 

*  942  *  Assuming  my  views,  so  far  as  I  have  stated  them,  to 
be  correct,  I  come  next  to  the  question,  whether  what  I 
have  represented  myself  as  considering  to  have  taken  place  in  the 
office  on  the  14th  of  August  amounted  to  a  legal  and  sufficient 
tender  of  the  85/.  lis.  lOd.  by  Mr.  Farley  to  Mr.  Danks ;  and  I 
am  of  opinion  that  it  did,  which  I  say  without  declaring  or  intimating 
an  opinion  whether  tlie  money  was  in  fact  produced  so  as  to  be 
actually  seen  by  him ;  for,  if  he  did  not  see  it,  but  desired  to  see 
it,  if  he  knew  not,  but  doubted  whether  his  debtor  had  the  money 
ready  then  and  there,  Mr.  Danks  might  have  asked  to* see  it,  might 
have  so  expressed  himself  or  acted  as  to  render  the  actual  exhibi- 
tion of  the  naked  money  incumbent  on  Mr.  Farley.  But  fVom  the 
evidence  it  is,  I  think,  clearly  to  be  inferred  that  if  it  was  not 
exhibited  in  an  uncovered  state,  Mr.  Danks  so  expressed  himself 
and  BO  acted  as  to  render  that  unnecessary  and  to  dispense  with  it. 

He  does  not  appear  to  have  taken  any  objection  to  the  invisibility 
of  the  money,  if  it  was  imnsible.  He  says  in  effect  that  he  told 
Mr.  Farley  tliat  he  would  not  receive  it,  for  that  is  the  substaace 
of  what  Mr.  Danks  has  stated  to  the  Court.  Whetlier  he  did  or 
did  not  refer  Mr.  Farley  to  his  attorney  is,  I  conceive,  upon  this 
point  of  tender,  not  at  all  material. 

To  this  conclusion,  namely,  that  there  was  a  legal  and  sufficient 
tender  of  the  85/.  lie.  lOd.  so  as  to  suppori;  even  a  plea  of  tender,  I 
have  come,  after  an  examination  l)efore  and  upon  Saturday  last, 
of  all  the  authorities  mentioned  during  the  argument  on  that  day 
as  well  as  some  others.  But  I  wish  to  add,  that  I  am  not  quit« 
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Batiflfied  that,  according  to  the  true  meaniag  of  the  Bankrupt  Lav 
Consolidation  Act,  tlie  same  formality  and  BtnctneBB  are 
necessary  to  avoid  committiQg  an  act  *  of  bankruptcy  under  *  943 
the  82d  section,  as  are  necessary  to  support  a  plea  of  tender. 
I  can  conceive  the  possibility,  nay,  likelihood,  of  oppression  and 
injustice  arising  from  so  holding,  which  I  say  not  certainly  the, 
less,  though  not  the  more  readily,  from  what  Lord  Tenterden,  in 
one  of  the  cases  cited,  appears  to  have  said,  as  to  the  difficulty  of 
supporting  a  plea  of  t«nder. 

Nor  is  it  clear  to  me  that  it  would  be  the  duty  of  this  jurisdic- 
tion to  allow  a  man  to  be  declared  a  bankrupt  under  the  82d 
section,  in  circumstances  such  as  those  which  I  believe  to  exist 
here,  even  if  rigorously,  in  point  of  strict  law,  there  was  an  act  of 
bankruptcy  committed,  which,  as  I  have  s^d,  I  do  not  think. 

These  views  of  the  case,  or  of  a  portion  of  the  case,  render  it 
allowable  for  me  to  abstain,  as  I  do,  from  expressing  or  intimating 
an  opinion  whether  Mr,  Danks  received  or  did  not  receive  the 
money  alleged  to  have  been  paid  to  him. 

I  need  scarcely  add,  that  in  all  that  I  have  been  saying  I  have 
assumed,  in  the  appellant's  favour,  that  there  must  have  been, 
under  the  82d  section  of  the  Bankruptcy  Act,  an  act  of  bankruptcy 
committed  by  Mr.  Farley,  if  he  neither  paid  nor  in  any  sense 
tendered  or  ofi^red  to  pay  the  85^  11$.  lOd.  to  Mr.  Danks. 

That,  however,  I  wish  to  be  understood  as  having  assumed 
merely  for  the  purpose  of  the  ailment.  I  am  not  at  present 
satisfied  that,  ou  the  hypothesis  of  fact  just  supposed,  there  was, 
•  upon  the  true  construction  of  the  statute,  an  act  of  bankruptcy, 
seeing  what  had  taken  place  at  the  Bankruptcy  Court  of  Birming- 
ham on  the  14th  of  August,  (a)  As  to  this,  however,  I 
give  no  opinion,  *  continuing  to  think,  that,  had  it  been  *  944 
necessary  to  decide  the  point,  it  would  have  been  right  to 
endeavour  to  have  it  argued  and  decided  in  the  presence  of  the 
Lord  Chancellor. 

However  the  law  in  that  particular  respect  may  be,  I  am  of 
opinion  tliat  the  commisuODer's  reversal  of  the  adjudication  of 
bankruptcy  in  this  case  ought  not  to  be  disturbed,  and 'that  the 
petition  of  appeal  must  cousequently  be  dismissed ;  but  that  the 

(a)  It  hu  now  been  decided  in  the  Court  of  Exeheqner  Chamber  that  there 
would  DOt  h>*e  been  an  net  of  bankTuptcf.    See  Oldfield  ■>.  Dodd,  8  Ezch.  678. 
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tliat  he  did  make  that  tender ;  make  the  offer  to  produce  it,  even 
supposing  the  money  was  never  out  of  his  pocket. 

It  appears  to  me  conclusively  established,  that  Ifr.  Farley, 
coming  with  the  money  in  bis  pocket  for  the  purpose  of  tendering 
it,  did  say,  in  eSect,  to  Mr.  Dauks,  "  I  have  the  money  here,  85;. 
lit.  lOd. ;  here  it  is.  I  tender  and  offer  to  pay  you."  Mr.  Farley, 
as  we  know,  says  not  only  that  he  did  tliat,  but  that  he  produced 
it,  and  goes  on  to  say  that  it  was  accepted  and  taken.  Suppose 
he  did  not  produce  it,  I  think  Mr.  Dauks's  (jvidence  amounts  to  a 
cleai'  dispensation  with  the  production,  because  what  he  says  is 
this :  "  You  are  wasting  your  time,  sir.  I  will  have  nothing 
to  do  with  it ;  you  have  come  *  totf  late ;  you  must  go  to  *  946 
Mr.  Motteram."  It  appears  to  me  that  that  is,  on  all  the 
authorities,  both  in  point  of  precedent  and  in  point  of  good  sense, 
a  dispensation  with  any  further  proceedings  towards  a  tender. 
Mr.  Farley  had  the  money,  ofiered  to  pay  it,  was  ready  to  produce 
it,  and,  according  to  his  own  statement,  did  produce  it;  and,  ac- 
cording to  the  statement  of  the  creditor,  did  not  produce  it  only 
because  his  creditor  told  him,  "  It  is  of  no  use ;  you  are  wasting 
your  time ;  go  away ;  I  will  not  receive  it ;  go  to  my  solicitor." 
Therefore  it  appears  to  me  tliat  Mr.  Danks  not  only  has  not 
proved  an  admission,  and  that  there  was  no  tender,  but  it  is  dis- 
tinct upon  the  evidence  that  though  there  was  an  admission,  there 
was  a  subsequent  tender. 


:Ex  parte  THOMAS  EYRE  AND  CHARLES  HIGGINS. 

In  the  Matter  of  CHARLES  BELTON. 

1852.    November  23.    Before  the  Lobds  Justiobs. 

A  petadon  sppekling  fkim  the  ■llovance  of  a  btnkrupt^a  certificate  was  served  at 
the  hut  knowD  place  of  abode  in  the  country  of  tbe  bankrupt,  who  bad  gone 
ont  of  tbe  jurisdiction,  bet  no  order  had  been  obtained  Tor  such  aerrice. 
H^d,  that  the  petition  most  be  diamiased,  and  could  not  be  ordered  to  stand 
over  for  leave  to  be  obtained,  notwithstandiDg  the  bankrupt  appeared  hj 
counsel  to  take  the  objection. 

This  was  tbe  petition  of  the  petitioning  creditors  appealing 
&om  the  decision  of  the  commissioner,  whereby  the  bankrupt's 
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certificate  vaa  allowed  ae  of  the  BecoDd  class,  -with  a  suspeDsion  of 
three  monthB,  and  prayiDg  for  its  total  refusal.  The  affidavit  of 
service  of  the  petition  on  the  bankrupt  only  proved  service  at  his 
last  known  place  of  abode  in  England ;  bnt  affidavits  were  read, 
stating  that  the  bankrupt  had  gone  to  reside  at  Boulogne,  and 

that  althou^  the  utmost  diligence  had  been  used  to  serve 
*  947   the  petition  on  bim  there,  all  *  attempts  for  that  pnrpoes 

had  been  nnsuccessful.  No  order  had  been  obtained  for 
service  at  the  bankrupt's  last  known  place  of  abode. 

Mr.  Itenthav)  appeared  in  support  of  the  petition. 

The  Lord  Justice  Enioht  Bbucg,  said,  that,  without  an  order, 
the  service  on  the  bankrupt  was  not  sufficient. 

Mr.  Renshate  asked  that  the  petition  might  be  allowed  to  stand 
over  for  an  order  to  be  obtained  for  substituted  service. 

The  Lord  Justice  Enioht  Bbdcb. — According  to  the  old  prac- 
tice, petitions  to  stAj  certificates  never  used  under  such  circom* 
stances  to  be  ordered  to  stand  over.    If  not  properly  served,  tliey    ' 
were  always  dismissed. 

Mr.  Renshaw.  —  But  the  bankrupt  appears  by  counsel. 

The  Lord  Justice  Knioht  BBncE.  —  The  practice  used  to  be 
that  he  might  appear  and  ol^ect  to  the  want  of  service.  Baa  that 
practice  been  altered  ?  My  impression  is,  that  unless  the  practice 
has  been  changed  the  petition  must  be  dismissed. 

The  Loed  Justice  Lord  Cbanwokth.  —  There  seems  an  anomaly 
in  the  bankrupt  appearing  and  yet  objecting  to  want  of  service ; 
but  if  the  practice  is  settled,  we  should  not  alter  it  on  this  applicar 
tion. 

Mr.  Qfasie,  for  the  bankrupt,  referred  to  Hx  parte  ffopley,  (a) 
Ex  parte  Qroome,Xl>)  Ex  parte  SetherivgUm,  (c)  and  the  cases 
there  cited. 

(a)  2  J.  &  W.  220.  (6)  Buck.  89.  (c)  1  Mont.  &  A.  607. 
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EX  PABTB'  EVANS.  *  948 

*  The  Lord  Justice  Knight  Bruce.  —  I  am  afraid  that   •  948 
the  practice  is  settled.    Would  the  petitioners  prefer  to  have 
their  petition  dismissed  without  costs  as  against  the  bankrupt, 
undertaking  not  to  file  another,  or  to  have  it  simply  dismissed  with 
costs? 

The  petitioners  electing  the  former  alternative,  the  petition  was 
dismissed  with  costs  as  against  the  assignees,  and  without  costs 
as  against  the  bankrupt,  the  petitioners  undertaking  not  to  file 
another  petition  for  the  same  purpose. 


Ez  parte  FREDERICK  HODGSON  EVANS  AND  EMILY 

AGNES  WASS. 

In  the  Matter  of  CHARLES  WENTWORTH  WASS. 

1852.    December  7.    Before  the  Lords  Justices. 

B7  an  antenuptial  settlement,  a  trader  covenanted  with  the  trostees  of  it  to  pay 
them  3000/.  oat  of  the  first  capital  moneys,  or  real  or  capital  personal  estate, 
or  capitalized  income,  of  or  to  which  he  should  be  or  become  possessed  or  in 
anywise  entitled  after  the  solemnization  of  the  marriage  within  six  months 
after  he  should  **  have  become  "  so  possessed  or  entitled.  The  trader  was  at 
the  time  possessed  of  stock  in  trade  and  effects  exceeding  in  value  8000Z., 
and  so  continued  for  more  than  six  months  after  the  date  of  the  settlement, 
but  did  not  after  the  marriage  acquire  additional  property  to  that  amount. 
He  became  bankrupt  after  the  expiration  of  the  six  months.  Held^  that  the 
event  contemplated  by  the  covenant  had  happened  before  the  bankruptcy, 
and  that  there  was  a  breach  of  the  covenant  entitling  the  trustees  to  prove. 

'Tms  was  a  petition  by  way  of  appeal  from  the  decision  of  Mr. 
Commissioner  Evans,  rejecting  a  proof.  By  the  settlement  made 
previously  to  the  marriage  of  the  bankrupt,  C.  W.  Wass,  dated  the 
27th  May,  1851,  the  bankrupt,  amongst  other  things,  for  himself, 
his  heirs,  executors,  and  administrators,  covenanted  with  the 
appellants,  their  executors,  administrators,  and  assigns,  in  the 
following  words :  '^  In  case  the  said  intended  marriage  shall  take 
effect,  the  said  C.  W.  Wass  and  his  heirs,  executors,  or 
administrators,  shall  and  *  will  out  of  the  first  capital  *  949 
money,  or  real  or  capital  personal  estate  or  capitalized  in- 
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come,  of  or  to  which  he  shall  be  or  become  possessed  or  in  any 
wise  entitled  after  the  solemnization  of  the  said  intended  marriage, 
pay  or  cause  to  be  paid,  within  six  calendar  months  after  he  shall 
have  become  so  possessed  or  entitled  as  aforesaid,  unto  the  said 
F.  H.  Evans  and  0.  Hawker,  their  executors,  administrators,  or 
assigns,  the  sum  of  80002.  sterling ;  nevertheless,  upon  the  trusts 
and  with,  under,  and  subject  to  the  powers,  provisos,  agreements, 
and  declarations  hereinafter  expressed  and  declared  of  and  con- 
cerning the  same ;  that  is  to  say,  upon  trust  that  they,  the  said  F. 
H.  Evans  and  0.  Hawker,  and  the  survivor  of  them,  and  the 
executors  or  administrators  -of  such  survivor,  and  their  or  his 
assigns  (hereinafter  called  the  said  trustees  or  trustee),  do  and 
shall,  during  the  life  of  the  said  C.  W.  Wass,  permit  the  said  sum 
of  80002.  to  remain  upon  the  security  of  his  said  covenant,  until 
the  said  trustees  or  trustee  shall  be  required  to  call  in  the  same  by 
his  said  intended  wife,  such  request  to  be  signified  by  writing  under 
her  hand,  or  in  case  of  and  after  her  death  in  the  lifetime  of  the 
said  C.  W.  Wass,  for  and  during  such  time  as  the  said  trustees  or 
trustee,  in  their  or  his  uncontrolled  and  absolute  discretion,  and 
without  being  accountable  for  the  exercise  of  such  discretion,  or 
being  considered  guilty  of  a  breach  of  trust  for  such  permission, 
or  for  omitting  to  call  in  and  require  payment  of  the  same  sum  of 
30002.  or  any  part  thereof,  shall  think  proper.  But  in  case  the 
said  C.  W.  Wass  shall  die  whilst  the  said  sum  of  30002.  or  any 
part  thereof  shall  remain  unpaid,  or  in  case  of  such  request  in 
writing  as  aforesaid  being  made  to  the  said  trustees  or  trustee  by 
the  said  intended  wife,  or  in  case,  in  the  event  of  and  after  her 
death  in  the  lifetime  of  the  said  C.  W.  Wass,  the  said  trustees,  if 

more  than  one,  shall  unanimously,  or  the  only  trustee  for 
*  950    the  time  being  shall  in  his  absolute  *  discretion,  think  fit, 

then  and  in  any  of  the  said  cases,  upon  trusty  that  theyj  the 
said  trustees  or  trustee,  shall,  as  soon  as  conveniently  might  be 
after  the  decease  of  the  said  G.  W.  Wass,  or  aftier  such  request  in 
writing  as  aforesaid  shall  be  made  to  the  said  trustees  or  trustee 
by  the  said  intended  wife,  or  they  or  he  shall  after  her  death  in  the 
lifetime  of  the  said  0.  W.  Wass  think  fit  in  manner  aforesaid  so  to 
do  (as  the  case  may  be),  call  in  and  receive,  and  if  necessary  or 
expedient  take  and  use  such  compulsory  ways  or  means  at  law  or 
in  equity  as  they  or  he  shall  consider  proper  for  the  purpose  of 
enforcing  or  compelling  payment  of  the  said  sum  of  80002.  or  any 
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part  thereof  which  shall  remain  unpwd  by  the  said  0.  W.  Waaa, 
and  shall  stand  possessed  of  the  same  sum  and  every  port  thereof, 
as  and  when  the  same  shall  be  received,  upon  tiie  trusts  hereinafter 
declared  concerning  the  same."  The  trusts  of  the  money  were 
for  investment  and  payment  of  the  dividends  to  the  wife  for  life 
for  her  separate  use,  without  power  of  anticipation ;  and  as  to  the 
capital,  for  the  issue  of  the  marriage,  with  an  ultimate  trust  for 
the  bankrupt  after  the  death  of  his  wife,  in  the  event  of  there 
being  no  child  of  the  marriage  becoming  entitled  under  the  pre- 
ceding trusts. 

The  marriage  took  place  in  May,  1851,  and  the  bankrupt  was 
then,  and  down  to  the  time  of  the  bankruptcy  continued,  possessed 
of  stock  in  trade,  consisting  of  pictures,  bronzes,  and  other  works 
of  art,  goods,  and  moneys  used  In  his  trade  of  a  picture-dealer,  far 
exceeding  the  SOOOZ. 

The  adjudication  took  place  on  the  18th  of  May,  1852,  and  the 
8000/.  not  having  been  paid  to  the  trustees,  they  tendered  the 
proof  in  question  for  that  amount.  The  commissioner,  however, 
held  that  the  words  of  the  covenant  pointed  to  some  future 
savii^s  or  acquisitions  *  of  property,  and  that  as  there  was  •  951 
no  proof  of  property  to  the  amount  of  8000?.  having  been 
acquired  after  the  marriage,  no  breach  of  covenant  had  taken 
place. 

Mr.  Fallot  and  Mr.  GaUlard,  in  support  of  the  appeal,  cited 
from  McCullooh's  "  Commercial  Dictionary  "  (a)  the  following  ex- 
planation of  the  word  "  capital : "  "  but  in  commerce,  and  as 
applied  to  individuals,  it  is  anderstood  to  mean  the  sum  of  money 
which  a  merchant,  banker,  or  trader  adventures  in  any  undei^ 
taking." 

Mr.  Lee,  for  the  assignees. — The  bankrupt  never  had  capital  or 
capitalized  income.  Adam  Smith,  in  Chapter  I.  of  "  Wealth  of 
Nations,"  Book  II.,  thus  explains  capital:  "His  whole  stock, 
therefore,  is  distinguished  into  two  parts.  That  part  which  he 
expects  is  to  afford  bim  his  revenue  is  called  his  capital.  The 
other  is  that  which  supplies  his  immediate  consumption,  and  which 
consists  either,  first,  in  that  portion  of  his  whole  stock  which  was 
originally  reserved  for  this  purpose ;  or,  secondly,  in  his  revenue, 

(a)  Fage  360,  2d  ed. 

[743] 


*  951  CASES  IN  CHANGEBT. 

from  whatever  source  deriyed,  as  it  gradually  comes  in ;  or,  thirdly, 
in  such  things  as  had  been  purchased  by  either  of  these  in  former 
years,  and  which  are  not  yet  entirely  consumed,  such  as  a  stock 
of  clothes,  household  furniture,  and  the  like.  In  one  or  other,  or 
all  of  these  three  articles,  consists  the  stock  which  men  commonly 
reserve  for  their  own  immediate  consumption."  At  all  events, 
the  bankrupt  did  not  become  possessed  of  it  after  the  date  of  the 
settlement.  The  words  "  shall  be  or  become "  cannot  apply  to 
property  which  he  had  at  the  time.  If  this  had  been  intended  to 
be  comprised  in  the  covenant,  the  words  would  have  been  "  if  the 
said  C.  W.  Wass  is  now  or  shall  become."    The  stipulation  as  to 

the  time  of  payment,  which  is  to  be  within  six  months  after 
*  952   he  shall  *  have  become  so  possessed  or  entitled,  removes 

any  doubt,  if  there  could  be  any,  as  to  this.  A  mere  con- 
tingent liability,  which  had  not  become  a  debt  at  the  time  of  ihe 
bankruptcy,  cannot  be  the  subject  of  proof.   ^  parte  Dames,  (a) 

The  Lord  Justice  Knight  Bruce.  —  Considering  the  very 
strange  language  of  this  instrument,  unlike  any  which  I  have  ever 
met  with,  I  cannot  feel  surprise  that  different  minds  should  take 
different  views  of  the  interpretation  of  it.  My  impression,  however, 
is,  that  no  portion  of  the  words  "  be  or  become  entitled  "  ought  to 
be  rejected ;  nor  do  I  think  that  in  such  a  case  the  force  properly 
belonging  to  these  words  ought  to  be  diminished  by  reason  of  the 
circumstance  that  when  the  expression  '^become"  is  used  after- 
wards, it  is  not  accompanied  by  the  word  ^^  be."  Bearing  in  mind 
that  expression,  and  also  bearing  in  mind  the  extensive  range  of 
the  terms ''  capital  money,  or  real  or  capital  personal  estate,  or 
capitalized  income,"  I  am  of  opinion  that  there  was  a  breach  of 
the  covenant  contained  in  this  settlement :  for  the  marriage  took 
place  more  than  six  calendar  months  before  the  bankruptcy,  and  I 
think  it  satisfactorily  proved  that  at  the  time  of  his  marriage  Mr. 
Wass  was  worth  30002.  and  upwards,  beyond  all  debts.  On  the 
best  construction  that  I  can  put  upon  these  unaccountable  words, 
it  appears  to  me  that  at  the  end  of  six  calendar  months  there  was- 
a  breach  of  the  covenant,  entitling  the  trustees  to  recover  tiie 
8000/.  With  great  deference,  therefore,  to  the  opinion  entertained 
by  the  learned  commissioner,  I  think  the  proof  of  the  trustees 
ought  to  be  admitted* 

(a)  Mont.  121V297. 
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EX  PARTE  BROADHTTBST,  *  952 

The  Lord  Justice  Lord  Oranworth.  —  I  am  of  the  same 
opinion.  The  question  is,  whether  *the  trustees  could  have  *  953 
maintained  an  action  for  this  sum  of  3000Z.  at  the  end  of 
six  calendar  months  after  the  marriage.  For  this  purpose,  it 
would  in  my  opinion  have  been  sufficient  for  them  to  have  alleged 
that  at  a  period  within  six  calendar  months  from  the  time  of  the 
marriage  Mr.  Wass  was  possessed  or  entitled  to  capital,  money,  or 
real  or  capital  personal  estate,  or  capitalized  income,  to  the  extent 
of  3000/.,  or  that  he  had  become  so  entitled  within  that  time. 
The  way  in  which  I  read  these  words  is  this,  ^^  shall  be  paid  out  of 
the  first  capital  moneys  to  which  he  should  be  or  become  possessed 
or  entitled."  Now  I  think  that  as  he  was  so  entitled  at  the  time 
of  the  marriage,  he  was  entitled  within  that  period,  and  that  that 
averment  would  have  been  made  out,  and  that  the  trustees  have 
therefore  a  right  now  to  prove. 

The  costs  of  all  parties  were  ordered  to  be  paid  out  of  the  estate. 


Ex  parte  JOB  BROADHURST. 

In  the  Matter  of  JOB  BROADHURST, 
against  whom,  &c. 

1852.    December  7,  17.    Before  the  Lords  Justices  and  Mr.  Justice  Maxtlb. 

The  fiither  of  a  continuing  partner  covenanted  with  an  incoming  partner  that  the 
debts  of  the  old  firm  did  not  exceed  a  certain  sum,  and  that  if  they  did,  he 
would  on  demand  pay  the  new  firm  or  the  creditors  of  the  old  firm  the  amount 
of  the  excess.  The  debts  exceeded  the  stipulated  amount.  HM,  that  the 
excess  did  not  constitute  a  good  petitioning  creditor's  debt  against  the  father, 
or  more  than  a  claim  for  unliquidated  damages.^ 

This  was  an  appeal  from  the  decision  of  the  commissioner,  refus- 
ing to  annul  an  adjudication.  The  ground  on  which  the  validity 
of  the  adjudication  was  disputed  was,  that  there  was  no  sufficient 
petitioning  creditor's  debt. 

•  In  March,  1852,  Josiah  Perry  &  William  Knight  Broad-   •  954 
hurst  (the  son  of  the  appellant)  carried  on  business  in  part- 
nership, as  earthenware  manufacturers  at  Fenton  in  Staffordshire. 

^  See  Owen  v.  Bouth,  14  C.  B.  327. 
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*  954  OASES  IN  OHANCEBT. 

In  that  month  the  respondent  Edward  Walker  agreed  to  join  the 
partnership,  and  with  a  view  to  this  arrangement,  an  account  was 
taken  and  a  valuation  made  of  the  stock  in  trade,  utensils,  and 
partnership  effects,  and  of  their  debts  and  credits.  The  debts  due 
to  the  firm  were  valued  at  992.  16«.  8id. 

Partnership  articles  were  then  executed.    They  were  dated  the 
6th  March,  1852,  and  were  between  Josiah  Perry  of  the  first  part, 
William  Knight  Broadhurst  of  the  second  part,  the  respondent  of 
the  third  part,  and  the  appellant  of  the  fourth  part.    They  con- 
tained a  recital  that  it  was  part  of  the  terms  of  the  agreement 
upon  which  the  respondent  agreed  to  become  a  partner  with 
Josiah  Perry  and  William  Knight  Broadhurst,  that  the  appellant 
should  covenant  with  the  respondent  that  the  debts  owing  to  the 
late  firm  of  Perry  &  Broadhurst,  included  in  the  valuation,  and 
accounted  at  their  full  value,  would  realize  so  much  monejr  to  the 
said  Josiah  Perry,  William  Knight  Broadhurst,  and  the  respondent, 
and  that  the  debts  owing  by  the  said  firm  of  Perry  &  Broadhurst 
would  not  exceed  the  amount  charged  to  the  account  thereof  in  the 
valuation,  and  that  he  would  pay  the  deficiency  in  the  former  case, 
and  the  excess  in  the  latter.    By  the  witnessing  part  of  the  deed, 
the  appellant  covenanted  with  the  respondent,  his  executors  and 
administrators,  that  the  debts  then  owing  to  the  said  Josiah  Perry 
&  William  Knight  Broadhurst  would  realize  to  the  said  Josiah  Perry, 
William  Knight  Broadhurst,  and  Edward  Walker,  in  the  whole, 
the  sum  of  992.  16«.  3tlc2.,  being  the  amount  at  which  the  same 
had  been  valued,  and  that  if  the  same  did  not  realize  the 
*  955   said  sum,  the  appellant  and  his  heirs,  executors,  and  *  admin- 
istrators should  and  would  on  the  demand  of  the  said  E. 
Walker,  his  executors  and  administrators,  pay  the  deficiency  unto 
the  said  Josiah  Perry,  William  Knight  Broadhurst,  and  Edward 
Walker,  and  also  that  the  debts  owing  by  the  said  Josiah  Perry 
&  Edward  Knight  Broadhurst  did  not  exceed  11992. 12«.  2ii.,  at 
which  sum  they  had  been  taken  in  the  account,  and  that  if  they 
should  exceed  that  sum,  the  appellant,  his  heirs,  executors,  and 
administrators  should  and  would,  on  the  demand  of  the  respon- 
dent, his  executors  or  administrators,  out  of  his  or  their  own  private 
funds  pay  to  the  said  Josiah  Perry,-  William  Knight  Broadhurst, 
and  Edward  Perry,  or  to  the  persons  to  whom  the  salne  might  be 
due,  the  sum  by  which  the  debts  last  aforesaid  might  exceed  ttie 
sum  last  aforesaid. 
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EX  PASTE  BROADHURST.  *  955 

After  giving  several  previous  notices,  the  respondent,  on  the 
26th  of  June,  1852,  caused  to  be  served  upon  the  appellant  a  no* 
tice  requiring  payment  to  be  made  to  him  at  the  works  on  the  28th 
of  June,  of  the  sum  of  1062i.  16s.  lid.,  in  respect  of  the  following 
particulars :  the  sum  of  36/.  5«.  8id.  as  being  the  amount  of  debts 
and  moneys  comprised  in  and  forming  part  of  the  sum  of  99Z.  16«. 
&id.  mentioned  in  the  covenant,  and  which  said  sum  of  867.  5«. 
Sid.  was  in  the  demand  stated  not  to  have  been  as  to  part  thereof 
realized,  and  the  further  sum  of  10262.  11^.  2id.,  therein  stated 
to  be  the  excess  of  debts  then  ascertained  to  have  been  due  and 
owing  from  and  by  Josiah  Perry  and  William  Knight  Broadhurst, 
over  and  above  the  sum  of  1195Z.  12«.  3idf.,  mentioned  in  the 
articles. 

Payment  not  having  been  made  of  any  part  of  the  sums  thus 
demanded,  the  respondent  petitioned  for  adjudication  in  bank- 
ruptcy against  the  appellant,  and  in  his  affidavit  of  debt 
deposed  that  the  appellant  was  *  justly  and  truly  indebted  *  956 
to  him  in  the  sum  of  441Z.  7«.  lOd.,  under  the  indenture  of 
the  6th  of  March,  1852,  inasmuch  as  the  debts  due  and  owing 
by  the  said  Josiah  Perry  and  William  Knight  Broadhurst,  at  the 
time  of  the  execution  of  the  indenture,  amounted  to  16872.,  being 
more  than  the  sum  of  11952.  12s.  2id.  by  the  said  sum  of  4412. 
78.  10(2.,  and  that  the  appellant  did  not  pay  the  same  or  any  part 
thereof  to  the  said  Josiah  Perry,  William  Knight  Broadhurst,  and 
Edward  Walker,  although  the  same  was  demanded  of  him  by  the 
same  Edward  Walker ;  and  that  he  had  received  no  security  or 
satisfaction  whatsoever  for  the  said  sum  of  4412.  Is.  lOd.  or  any 
part  thereof  except  the  said  indenture. 

Upon  this  deposition  and  upon  depositions  as  to  the  other 
requisites,  the  commissioner,  on  the  16th  of  October,  1852,  adjudi- 
cated the  appellant  a  bankrupt,  and  on  his  showing  cause  against 
the  adjudication  it  was  confirmed. 

Against  this  decision  the  appellant  now  appealed. 

When  the  appeal  had  been  argued,  their  Lordships  offered  the 
appellant's  counsel  their  choice  between  having  the  appeal  re-argued 
before  their  Lordships,  with  the  assistance  of  a  common-law  Judge, 
or  to  have  the  appeal  stand  over  with  leave  to  bring  an  action. 
They  prefek-red  the  former  alternative,  and  the  case  was  re-argued 
before  their  Lordships  and  Mr.  Justice  Maule,  by  one  counsel 
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on  each  side.    The  ai^uments  were  sabstantiftlly  the  same  on  both 

OCCB0ioil8. 

Mr.  Rolt  and  Mr.  RooAurgh,  in  support  of  the  appeal.  —  This 
is  t^e  case  of  a  mere  coDtract  for  indenmit;,  vhere  no  loss  ia 
proved  to  have  been  sustained.    The  respoudent  did  not,  on  becom- 
ing a  partner  in  the  firm,  become  liable  to  the  antecedent  debts. 
The  onlj  interest  which  he  bad  in  their  payment  was  that 

•  967    which  he  had  in  *  the  credit  and  solvency  of  his  partners 

remaining  nnimpaired.  It  is  not  shown,  nor  is  it  the  fact, 
that  he  has  suffered  any  loss  or  prejudice  by  the  difference  be- 
tween the  estimated  and  actual  amount  of  the  debts  of  the  old 
firm.  If  be  had  suffered  any  prejudice,  it  would  not  be  measured 
by  that  difference.  Nor  is  that  difference  ^reed  to  be  paid  as 
liquidated  dam^es.  Indeed,  from  the  nature  of  tlie  case,  the 
amount  could  not  be  ascertained  without  the  intervention  of  a 
jury.  Moreover,  no  proper  demand  has  been  made,  that  served 
upon  the  appellant  reqnirii^  payment  to  be  made  to  the  respon- 
dent, to  whom  the  appellant  had  never  covenanted  to  pay  any- 
thing. 

They  referred  to  Utterson  v.  Vernon,  (a)  Oreen  v.  BtokneU,  (6) 
Tayhr  v.  Young,  (c)  Loosemore  v.  Sadford,  (d')  Re  Willia.  (e) 

Mr.  Daniel  and  Mr.  Quain,  for  the  respondent.  —  There  is 
nothing  unliquidated  or  unascertained  in  the  demand  arismg  under 
this  contract.  It  is  an  express  covenant  to  pay  to  the  respondent 
the  difference,  if  any,  between  the  estimated  and  actual  amount 
of  the  debts  due  from  the  original  firm  at  a  definite  period  of  time. 

As  soon,  therefore,  as  it  is  ascertained  (as  it  now  is)  what  that 
difference  was  at  the  time  of  the  contract,  the  contract  becomes 
perfectly  definite,  and  the  sum  agreed  to  be  paid  certain.  There 
is  no  question  for  a  jury ;  it  would  not  even  go  to  the  Uaster. 
The  averment  woidd  be  that  the  actual  debt  exceeded  the  sched- 
uled debts  by  Mil.  la.  10(2.,  and  the  judgment  would  be  final. 
There  was  sufficient  consideration  for  the  contract,  namely, 

*  958    the  *  interest  which  an  incoming  partner  has  in  the  credit 

of  the  others.    It  being  therefore  a  positive  engagement  to 

(a)  a  T.  R.  639.  (e)  S  B.  ft  A.  £21.  (e)  4  Exch.  630. 

(6)  8  A.  &  E.  701.  (d)  9  M.  ft  W.  667. 
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pay  a  certain  sum,  founded  on  a  sufficient  consideration,  and  not 
contrary  to  any  rule  of  law  or  policy,  what  is  there  to  prevent 
effect  being  given  to  it  ?  The  statute  of  limitations  would  run 
from  the  time  of  the  demand  made.  Every  debt  is  in  some  re- 
spects uncertain,  and  might  be  reduced  by  a  jury.  For  example, 
a  debt  for  goods  sold  and  delivered,  or  on  a  solicitor's  bill,  might 
be  reduced.  But  these  are  nevertheless  good  petitioning  credi- 
tor's debts.  To  say  that  this  is  a  contract  of  indemnity  is  a  mere 
gratuitous  and  unfounded  assumption.  It  would  be  to  introduce 
into  a  written  agreement  a  u6w  term  upon  mere  speculation  ;  for 
nothing  about  indemnity  is  mentioned  in  the  instrument. 

They  referred  to  Iv^ledew  v.  CrippSyia)  Ex  parte  Moffait,  (6) 
Mc  parte  l^ndal,  (c)  Young  v.  Taylor,  (d)  Barber  v.  Btacker,  (e) 
LetM>ridge  v.  Mytton,  (_g')  Ex  parte  Southall.  (A) 

Mb.  Justice  Maulb.  — I  think  that  this  is  not  a  demand  which 
will  sustain  an  adjudication. 

[After  stating  the  circumstances  of  the  case,  his  Lordship  said :  ] 

It  is  clear,  from  the  recitals  of  the  deed,  that  this  covenant  was 
entered  into  solely  for  the  benefit  of  Mr.  Walker.  It  is  not  the  case 
of  a  covenant  with  Walker  on  behalf  of  Walker,  Perry,  and  Broad- 
hurst.  Perry  and  Broadhurst  have  uo  interest  in  it.  Walker  is  alone 
interested.  That  being  the  state  of  things,  it  seems  to  me 
impossible  to  turn  this  covenant  *  into  a  contract  to  pay  a  *  969 
liquidated  sum  to  Walker.  The  covenant  would  not  be  per- 
formed by  doing  that.  It  would  be  performed  by  putting  Messrs. 
Perry,  Broadhurst,  and  Walker  in  the  same  position  in  which  they 
would  be  as  if  the  debts  due  from  and  to  the  firm  of  Perry  and 
Broadhurst  had  not  been  greater  or  less  than  the  stipulated  amounts 
respectively.  That  was  alone  the  object  of  the  covenant ;  and  as 
there  is  no  covenant  to  pay  any  sum  to  Walker,  but  only  a  cove- 
nant for  something  out  of  which  Walker  would  derive  a  certain 
benefit,  it  could  not,  in  an  action  upon  the  covenant,  be  considered 
that  there  was  any  specific  sum  to  be  recovered.    The  right  to 

(a)  2  U.  R«ym.  814.  (<)  8  Q.  B.  863. 

(6)  2  M.  D.  &  D.  170.  C?)  2  B.  &  Ad.  772. 

(c)  Mont.  375.  (&)  Mont.  &  Ch.  546,  666. 

(<Q  8  Taunt.  810. 
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recover  ia  such  an  action  vould  be  co-extensive  with  tlie  amount  of 
damage  which  Walker  had  Bustained  by  the  debts  being  of  a  dif- 
ferent amount,  and  it  would  be  impossible  to  make  it  the  sul^ect 
of  computation,  so  that  it  could  constitute  a  good  petitioniog  cred- 
itor's  debt. 

1  do  not  say  liiat  if  there  is  a  covenant  with  A.  to  pay  a  sum 
for  the  use  of  A.,  B.,  and  C,  or  in  trust  for  tibiem,  that  such  a 
covenant  may  not  constitute  a  good  petitaoniug  creditor's  debt  in 
A.  against  the  covenantor,  but  here  there  .does  not  E^pear  to  be  a 
state  of  ^ings  like  that.  It  may  be  that  no  damage  has  been  sus- 
tained of  sufficient  amount  to  constitute  a  good  petitioning  credi- 
tor's debt.  There  is  notliing  to  show  that  the  damage  is  of  the 
amount  stated.  But,  whether  the  amount  of  damages  is  greater 
or  leas,  it  is  not  a  demand  of  that  character  which  will  constitute 
a  good  petitiouiug  creditor's  debt.  I  think  the  question  before  the 
Court  must  be  answered  in  the  negative. 

The  Lord  Justice  Knioht  Bbdce.  —  We  are  much  indebted  to 
the  learned  Judge  for  his  valuable  assistance.  With  re- 
*  960  spect  to  the  views  taken  by  *  my  learned  brother  and  my- 
self, one  of  us,  at  the  conclusion  of  the  first  argument, 
entertained  the  view  which  has  now  been  expressed.  The  other 
of  us  has  entertained  doubt,  and  his  mind  is  not  now  free  &om  doubt. 
But,  considering  the  nature  of  the  question,  and  the  weight  of  the 
two  opmions  that  have  been  fonned  upon  it  here,  he  considers  it 
his  judicial  duty  to  withdraw  the  doubt,  which  did  not  amount  to 
dissent.  The  bankruptcy  will  therefore  be  annulled,  the  bank- 
rupt undertaking  to  biing  no  action. 


£x  parte  CRAShSS  PBHBERTON.' 

In  the  Matter  of  WILLIAM  TYTHER,  a  Bankrupt 

IMS.    December  10.    Before  the  Lords  Josncsa. 

The  BoUcitor  to  tbe  JUU  htving  delivered  hii  bill  of  costs,  uid  retained  the 
amount  of  it  before  the  end  of  1850,  wu  diadwrged  in  July,  18fil.    No 

'  S.  C,  23  L.  J.  Bulk.  76. 
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EX  PARTE  PEHBEBTOK.  *  960 

application  for  taxation  was  made  before  October,  1862.  Hdd^  that  it  was 
not  consistent  with  safety  or  propriety  to  direct  taxation  in  a  summary  way, 
even  if  the  Court  had  jurisdiction  to  do  so.  But  semble,  per  Lord  Cban- 
WORTH,  that  the  Court  had  no  such  jurisdiction. 

This  was  an  appeal  from  the  decision  of  the  commissioner 
directing  taxation  of  the  appellant's  bill  of  costs.  The  appellant 
had  been  solicitor  to  the  ficU  up  to  the  month  of  July,  1851,  when 
he  was  discharged,  and  another  solicitor  was  appointed.  He  had 
before  the  end  of  1850  delivered  his  bill  of  costs,  which  was  with 
the  proceedings,  and  had  retained  the  amount  out  of  the  moneys 
received  by  him  on  account  of  the  estate,  but  the  bill  had  never 
been  taxed.  The  new  solicitor  became,  on  his  appointment,  ac- 
quainted with  these  facts,  but  did  not  intimate  any  intention  to  tax 
the  biU  till  October,  1852. 

Sir  W.  P.   Wood  and  Mr.  Tripp,  in  support  of  the  ap- 
peal. —  *  The  payment  of  these  bills,  and  the  length  of   *  961 
time  since  elapsed,  excluded  any  jurisdiction  on  the  part  of 
the  commissioner  to  tax  them,  and  even  if  he  had  jurisdiction, 
still  a  case  where  there  has  been  so  much  laches  is  not  a  fit  one 
for  its  exercise. 

Mr.  Swanstofiy  for  the  respondents.  —  Under  the  Bankrupt  Law 
Consolidation  Act,  1849,  the  commissioner  has  the  same  jurisdic- 
tion as  was  previously  exercised  by  the  Vice-chancellor.  Now 
there  is  no  doubt  that  the  yice-Chancellor  might  have  at  any  time 
reviewed  an  allowance  of  costs  and  directed  them  to  be  taxed. 

Sir  W.  P.  Woodj  in  reply,  was  stopped  by  the  Court. 

The  Lord  Justice  Knight  Bruce.  —  I  will  assume  that  the 
question  of  jurisdiction  ought  to  be  decided  as  Mr.  Swanston  con- 
tends. I  will  assume  that  there  was  no  regular  taxation.  The 
case  then  will  stand  thus.  The  amount  of  the  bills  of  costs  was 
either  paid  to  the  solicitor  or  retained  by  him  out  of  the  estate, 
before  the  end  of  1850.  In  the  month  of  July,  1851,  the  solicitor 
was  discharged.  In  that  month  the  attention  of  his  successor 
(an  experienced  solicitor  practising  in  London)  was  drawn  to  the 
bills  then  remaining  with  the  proceedings  which  are  at  Birming- 
ham.   The  new  solicitor  asked  for  office  copies  of  them.    I  will 
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OBBume  tbat  this  demand  ought  t«  have  been  complied  with.  But 
he  knew  where  they  were,  and  it  does  not  appear  that  ii-om  that 
time  till  the  month  of  October,  1852,  any  information  was  commnm- 
cated  to  the  appellant,  that  any  objection  was  made  to  his  bills,  or 
that  there  was  any  intention  to  tax  them :  a  circumstance  I  think 
very  material.  I  do  not  consider  that,  in  such  a  case  as  this,  it 
would  be  consistent  with  general  safety  or  propriety 
•  962  •  to  direct  taxation.  We  hardly  differ  from  the  commis- 
sioner, because  Mr.  Pemberton  did  DOt  attend  before  him. 
The  reasons  which  I  have  given  are  mine.  We  both  agree  in  the 
result. 

The  LcfRD  Justice  Lord  Cranwobth.  —  I  concur  in  the  conclu- 
sion to  which  my  learned  brother  has  arrived,  and  I  confess 
that  I  entertain  great  doubt  whether  there  is  authority,  in 
the  absence  of  a  case  of  fraud,  to  interfere  under  the  sum- 
mary jurisdiction  which  is  given  or  regulated  by  the  Act.  The 
provisions  of  the  87th  section  are  all  directed  to  the  taxation  of 
bills  remaining  unpaid.  Then  the  41st  clanse  is  directed  to  bills 
which  have  been  paid,  and  it  contains  this  proviso :  "  Provided  the 
application  for  such  reference  be  made  within  twelve  calendar 
months  from  payment."  I  doubt  whether  there  was  any  jurisdic- 
tion to  direct  taxation ;  but,  if  there  was,  certunly  this  does  not 
appear  to  be  a  case  for  its  exercise ;  the  bill  having  been  paid  seven 
months  before  another  solicitor  was  appointed,  and  no  proceedings 
having  been  taken  for  a  year  and  a  half  after  the  applioatioD  was 


•963  »Sx  parte  WILUAM  BIRD  and  JOHN  JERDEIN. 

In  the  Matter  of  CHAELES  FREDERICK  CARNE  and 
MAURICE  TBLO. 

1862.    December  6.    Before  the  Lobdb  Jdbticks. 

To  oompljr  with  tbe  243d  lection  of  the  Bsnknipt  Law  Camolidation  Act,  pro- 
Tiding  thkt  affidavita  maj  be  made  abroftd  before  »  magiatrate  and  "  attested" 
hj  a  notary,  it  is  not  ueceMarjr  that  the  ootaiy  ihould  be  present  when  tbe 
affidavit  is  awom. 
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A  QtTBsnON  arose  in  tliis  case  as  to  the  sufficiency  of  an  affidavit 
under  the  243d  section  of  the  Bankrupt  Lav  Consolidation  Act, 
1849,  which,  after  providing  that  affidavits  to  be  made  or  used  in 
matters  of  bankruptcy,  or  in  any  matter  or  proceeding  whatever 
under  the  Act,  sh^l  and  may  be  sworn  in  England,  Scotland,  or 
Ireland,  as  there  mentioned,  proceeds  thus :  "  or  elsewhere,  before 
a  magistrate  and  attested  by  a  notary,  or  before  a  British  minister, 
consul,  or  vice-consul." 

The  affidavit  purported  to  be  sworn  before  a  magistrate  at  New 
York,  and  there  was  a  notarial  certificate  that  the  gentleman 
described  in  the  jurat  as  a  magistrate  actually  filled  that  office. 

Mr.  ffuffh  Sill  and  Mr.  Selwyn,  for  the  respondent,  objected 
that  the  affidavit  was  not  "  attested  "  by  a  notary,  inasmuch  as  it 
did  not  appear  that  the  notary  was  present  when  the  affidavit  was 


Mr.  RoU  and  Mr.  Sddii,  for  the  appellant. 

The  Lord  Jtoiicb  Knioht  Bbucb  thought  the  attestation  suffi- 
cient. 

The  Lord  Justice  Lord  Cranworth  asked  if  there  was 
any  settled  practice  or  authority  upon  the  point ;  •  and  •  964 
being  informed  that  none  had  been  found,  his  Lordship  said 
that  if  there  were  no  precedent  the  Court  would  make  one  in  this 
case.  That  such  a  form  of  attestation  was  sufficient  appeared 
plain.  The  legislature  intended  that  affidavits  should  be  sworn 
before  some  functionary  duly  authorized  to  receive  them,  and  that 
where  such  functionary  was  a  foreign  functionary,  the  fact  of  his 
authority  should  be  attested  by  the  certificate  of  a  notary.  Where 
affidavits  were  made  before  a  British  minister,  consul,  or  vice-con- 
sul, no  notarial  certificate  was  required;  and  the  reason  for  that 
was,  because  the  fact  of  such  persons  filling  their  respective  offices 
was  easily  capable  of  proof,  independently  of  any  material  attesta- 
tion or  certificate. 
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Ex  parte  FRANCESCO  FRANCESCOVITZ  BRAGGIOTTI. 

In  the  Matter  of  FRANK  CASTELLI  and  FRANCESCO  FRAN- 
CESCOVITZ BRAGGIOTTI;  and  in  the  Matter  of  FRAN- 
CESCO FRANCESCOVITZ  BRAGGIOTTI; 

Ex  pane  FRANK  CASTELLI. 
In  the  Matter  of  FRANK  CASTELLI. 

1852.    December  22.    Before  the  LoBoa  Jdsticbs. 

• 

*  The  pendency  of  an  appeal  of  two  partner!  from  a  joint  adjadication  of  bank- 
ruptcy against  four,  hdd  not  a  aufficient  ground  for  adjoumiag  the  allowance 
of  the  ceTtificat«fl  of  the  other  two. 

These  were  two  petitions  b;  way  of  appeal  from  deciBions  of 
the  conmirBsioner,  postponing  the  allowance  of  the  appellant's  cer- 
tificates. 

A  separate  petition  for  adjudication  had  been  filed  against 
*  965  each  of  the  appellants,  and  also  a  joint  petition  *  against 
them  and  their  partners  Saverio  Castelli  and  Giovanni  Bap- 
tiata  Giustiniani.  Adjudications  had  been  made  on  all  these  peti- 
tions, but  the  validity  of  the  adjudication  upon  the  joint  petition, 
as  regarded  Messrs.  Saverio  Castelli  Sl  Giustiniani,  was  disputed 
before  the  commissioner  and  nn  appeal  before  their  Lordships, 
who  directed  the  appeal  to  stand  over,  with  liberty  to  bring  an 
action,  (a) 

The  action  was  brought  immediately  after  the  date  of  the  order. 

The  petitioners  had  filed  their  balance-sheets,  and  on  the  12th 
of  July,  1852,  they  passed  their  last  examination,  and  the  com- 
missioner appointed  the  14th  of  September,  1852,  for  a  public 
sitting  for  the  allowance  of  their  certificates. 

The  action  brought  by  Saverio  Castelli  and  Giovanni  Baptists 
Giustiniani,  to  try  the  validity  of  the  adjudication  of  the  8th  of 
November,  1851,  came  on  to  be  tried  on  the  9th  of  July,  1852, 
when  a  verdict  was  taken  for  the  plaintiS^,  subject  to  the  opinion 
of  the  said  Court  on  a  special  verdict. 

At  the  meeting  on  the  14th  of  September,  1852,  the  petitionii^; 
creditors  under  the  joint  abjudication  appeared  to  oppose  tlie 
(n)  See  Ex  parte  Castelli,  1  De  0.,  U.  &  G.  4S7. 
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granting  of  a  certificate  to  the  petitioner  Frank  Castelli,  and  the 
coDunissioner  adjourned  the  consideration  of  Frank  Caetelli's  cer- 
tificate until  the  8th  of  December,  1852,  upon  the  ground  that  he 
would  not  judge  of  the  objections  thereto  until  after  the  validity 
of  the  adjudication  of  the  8th  of  November,  1851,  should  be  de- 
termined. On  the  same  day  the  commissioner  also  adjourned 
the  consideration  of  the  petitioner  •  Braggiotti's  certificate,  •  966 
which  was  not  opposed  imtil  the  8th  of  December,  1852. 

On  the  8th  of  December,  1852,  the  petitioner  and  the  petition- 
ing creditors  again  appeared  before  the  commissioner,  and  sub- 
mitted that  at  all  events  the  application  of  Mr.  Braggiotti,  being 
unopposed,  ought  to  be  granted.  The  commissioner,  however, . 
ordered  and  adjudged  that  the  hearing  for  the  allowance  of  both 
certificates  should  be  adjourned  till  the  last  day  of  Trinity  Term, 
1853,  with  liberty  to  apply  for  an  earlier  sitting,  if  the  petition  of 
appeal  pending  before  their  Lordships  against  the  joint  adjudica- 
tion should  be  decided  before  such  adjournment  day.  Against 
these  orders  of  adjournment  the  petitioners  appealed. 

Mr.  Bolt,  for  the  appellant  Mr,  Braggiotti. 

Mr.  Cairns,  for  tjie  appellant  Mr.  Frank  Castelli. 

Mr.  RusaeU,  for  the  creditors  opposing  the  certificate  of  Mr,  F. 
Castelli. 

Their  Lordships  made  an  order  on  Mr.  Braggiotti's  petition, 
granting  him  a  certificate  of  the  first  class,  on  his  undertaking  to 
abide  by  such  order  as  the  Court  might  make  on  the  joint  petition 
for  adjudication. 

On  Mr.  Frank  Castelli's  petition  their  Lords^iips  made  an  order 
declaring  that  the  pendency  of  the  action,  and  the  uncertainty 
whether  Saverio  Castelli  and  Giovanni  Baptista  Giustiniani  were 
or  were  not  legally  bankrupts,  did  not  form  sufficient  ground  upon 
which  the  investigation  or  determination  of  the  question,  whether 
the  petitioner  Mr.  Frank  Castelli  was  or  not  entitled  to  his  certifi- 
cate, should  be  delayed  or  a^oumed ;  and  with  that  declaration 
their  Lordships  referred  it  back  to  the  commissioner  to  determine 
the  right  of  the  petitioner  to  his  certificate  on  tlie  materials  which 
existed: 
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THE    PRINCIPAL    MATTERS 


CONTAINED   IN   THIS   VOLUME. 


ACCOUNT.    See  Principal  and  Agent. 
ADMINISTRATION  OF  ASSETS. 

1.  An  administrator  of  an  intestate  died  in  1817  indebted  to  a  large  amount 
in  respect  of  his  receipts  as  administrator,  but  leaving  sufficient  personal 
estate  to  pay  this  amount,  and  also  leaying  freehold  estates.  In  the 
same  year  a  suit  was  instituted  for  the  administration  of  his  personal 
estate,  and  in  1882,  it  appeared  from  the  report  in  that  suit,  that 
his  personal  estate  had  been  misapplied,  and  that  his  executor  had 
become  bankrupt.  Thereupon,  and  in  the  same  year  (1832),*  an  admin- 
istratrix de  bonis  non  of  the  intestate,  instituted  a  suit  against  the 
administrator's  heir  and  the  sureties,  in  the  usual  administration  bond, 
and  against  the  representatives  of  the  Archbishop  (who  had  died), 
praying  to  have  the  benefit  of  the  bond,  and  to  charge  by  means  of  it 
the  administrator's  freehold  estates.  No  decree  wis  made  in  this 
suit,  the  plaintiff  having  married  in  1838,  and  having  died  in  1847,  with- 
out the  suit  having  ever  been  revived.  In  1848,  another  of  the  next  of 
kin,  who  had  been  a  defendant  to  the  suit  of  1832,  took  out  administra- 
tion de  bonis  non  of  the  intestate,  and  filed  a  bill  of  revivor  and  supple- 
ment to  have  the  benefit  of  the  suit  of  1832. 

Held  J  that  the  suit  of  1832  must  be  considered  as  having  been  abandoned, 
and  that  the  suit  of  1848  must  be  considered  an  original  suit,  and 
as  such,  barred  by  length  of  time  and  laches. 

Qucere.    Whether  the  circumstance  of  the  administrator  dying  largely 

indebted  to  the  intestate's  estate  *  was  a  breach  of  condition  of  *  968 
the  bond. 

Qucere,  Whether  the  suit  of  1832*  was  in  its  nature  one  which  it  was 
competent  for  the  plaintiff  in  that  of  1848  to  revive. 

QiuBve.  Whether  either  suit  could  be  maintained  upon  the  bond,  the 
ordinary's  personal  representative  not  having  declined  to  lend  his  name 
in  an  action. — Bolton  v.  Powell,  1. 
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2.  An  insurance  company  lent  money  on  the  aecority  of  a  bond  giyen  by  three 
obligors  to  two  of  the  directors  and  of  a  policy  effected  with  the  com- 
pany by  one  of  the  obligors  on  his  own  life,  and  deposited  as  a  collateral 
security.  By  the  terms  of  the  policy  the  insurance  money  was  charged 
on  funds  and  property  of  the  company  only.  The  condition  of  the  bond 
was  for  payment  of  the  money  lent,  with  interest,  and  of  the  premiums 
upon  the  policy.  The  insurance  company  was  dissolved,  their  funds 
distributed,  and  their  business  transferred  to  another  company,  to  whom 
the  obligees  assigned  the  bond.  One  of  the  obligors  who  had  not 
effected  the  insurance  having  died,  and  the  policy  having  become 
forfeited  for  non-pa3rment  of  the  premiums,  the  assignees  of  the  bond 
debt  sought  to  prove  id  the  Master^s  office  under  a  decree  for  the 
administration  of  the  estate  of  the  deceased  obligor.  Hdd,  that  the 
proof  ought  to  be  admitted  to  the  extent  of  an  unpaid  premium,  which 
became  payable  before  the  dissolution  of  the  company,  although  the 
dissolution  took  place  long  before  the  end  of  the  year  for  which  the 
premium  was  paid ;  but  that  no  proof  could  be  admitted  for  any 
premium  the  time  for  payment  of  which  had  not  arrived  when  the 
company  was  dissolved.  —  Atkinson  ▼.  OyU>y,  670. 
See  also  Solicitor,  1,  3.    Trustee. 

AFFIDAVIT.    See  Bakkruptcy,  19. 

AGENT.     See  Principal  and  Agent. 

ANNUITY.    See  Will,  7,  8,  9. 

ASSIGNMENT. 

The  title  of  an  assignee  for  value  of  an  equitable  interest  is  not  affected  by  a 
previous  insolvency  of  the  assignor,  the  assignee  having  no  notice 
of  that  insolvency. 
The  effect  of  the  Act  7  Geo.  4,  c.  57,  is  to  vest  in  the  assignee  in  insolvency 
all  the  property  of  the  insolvent,  but  subject  to  all  equities  to  which 
it  would  be  liable  in  the  hands  of  the  insolvent. — In  re  Atkinsanf  140. 


BANKER. 

A  receiver,  of  an  estate,  who  had  a  private  account  at  his  bankers', 
*  969       *  opened  another  there,  under  the  name  of  the  estate,  under  such  cir- 
cumstances .  as  to  inform  the  bankers  that  the  money  which  would  be 
.  paid  in  to  that  account  would  belong  to  the  owner  of  the  estate.    The 
receiver  drew  a  check  on  the  estate  account  and  paid  it  into  his  private 
account,   ffeld^  that  the  bankers  were  liable  to  repay  the  amount  to  the 
owner  of  the  estate.  — Bodenham  v.  HoskynSj  903. 
BANKRUPTCY. 

1.  In  a  case  in  which,  under  the  Bankrupt  Uaw  Consolidation  Act,  the 

commissioner  had  jurisdiction  Ho  make  an  order,  the  Court  declined 
interfering  in  the  first  instance.  —  Ex  parte  Cheetham^  223. 

2.  Where  a  case  is  established  of  a  trader  having  bought  goods  on  credit, 

with  the  intent  of  raising  money  by  pledging  them,  the  Court  will  visit 
such  conduct  with  the  utmost  severity ;  and  the  circumstance  of  goods 
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which  had  been  purchased  on  credit  having  been  pledged  4he  next  daj 
bj  the  bankrupts  is  one  open  to  suspicion. 
Where,  however,  that-circumstance  was  explained  by  uncontradicted  evidence, 
showing  that  the  goods  had  been  purchased  in  the  ordinary  course 
of  business,  and  had  been  pledged  by  reason  of  a  sudden  pressure 
requiring  money  to  be  raised  forthwith,  the  Court  allowed  the  bank- 
rupts' certificates.  —  Ex  parte  Martyn,  225. 

3.  Where  there  was  joint  estate  to  the  amount  of  13Z.,  hddf  that  the  joint 

creditors  could  not  receive  dividends  from  the  separate  estate  until 
all  the  separate  creditors  were  paid  in  full,  although  it  did  not  appear 
that  af\er  payment  of  costs  any  part  of  the  13/.  would  remain  for 
distribution.  —  Ex  parte  Kennedy ^  228. 

4.  Where  bankers  continued  to  trade  for  two  years  after  they  were  hopelessly 

insolvent,  Jield,  that  their  certificates  had  been  properly  refused ;  but 
by  the  consent  of  the  assignees,  and  of  the  creditors  opposing  the 
certificate,  protection  was  granted  to  them. 

If  bankers  continue  to  receive  deposits,  knowing  that  if  the  business  were 
wound  up  they  could  not  pay  ba,  in  the  pound,  that  is  a  trading  which  is 
utterly  unjustifiable. 

Semble,  that  the  effects  of  the  misconduct  of  a  banker  are  such  as  to  dis- 
tinguish his  case  from  that  of  other  traders  upon  an  application  for 
a  certificate.  —  Ex  parte  Bufford,  234. 

5.  A  partner  in  a  firm  of  two  solicitors  received  moneys  belonging  to  the 

sister  of  the  other,  for  the  purpose  of  investment,  and  in  a  few  instances 
without  any  specific  security  having  been  arranged.  The  usual  charges 
of  an  attorney  or  solicitor  were  alone  made  upon  the  transactions. 
Held,  that  this  did  not  amount  to  trading  as  a  scrivener. 

Uncontradicted  general  evidence  of  a  course  of  dealing  amounting  to  scriven- 
ing  is  sufficient  to  warrant  an  adjudication  without  proof  of  specific 
acts. — Ex  parte  Dufaur,  246. 

*6.  Where  a  bankrupt,  who  stopped  payment  on  a  Monday,  had  '^970 
on  the  previous  Saturday  made  purchases  of  goods,  hdd,  that 
upon  his  application  for  his  certificate,  it  was  incumbent  upon  him 
satisfactorily  to  explain  the  circumstance;  and,  upon  his  giving  an 
explanation  which  was  incredible,  and  on  it  appearing  from  an  inquiry 
into  his  previous  career  that  he  had  twice  before  compounded  with  his 
creditors,  and  on  this  occasion  wished  to  effect  a  third  composition  for 
lltf.  in  the  pound,  his  assets  being  sufficient  to  pay  12tf.  in  the*  pound, 
'  and  upon  it  further  appearing  that  he  had  made  fictitious  entries  in  his 
books,  lidd,  that  his  certificate  had  been  properly  refused.  . 

Hdd,  also,  that  the  question  in  such  a  case  is  not  so  much  one  of  punishment 
as  one  of  immunity,  the  question  being,  whether  a  trader  who  has 
so  conducted  himself  shall  be  permitted  to  resume  trading  without 
paying  his  creditors.  —  Ex  parte  Curties,  255. 

7.  A  trader  who  obtains  money  on  false  pretences,  though  not  in  the  course 
of  his  trade,  hdd,  to  have  misconducted  himself  as  a  trader  with 
reference  to  his  certificate. 
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Misconduct  as  a  trader  before  the  12  &  13  Vict.  c.  106  came  into  operation, 
may  be  properly  regarded  upon  an  application  for  a  certificate  under 
that  Act.  —  Ex  pmie  Sterner,  263. 

8.  The  commissioners  may  appoint  a  sitting  to  consider  the  propriety  of  grant- 

ing a  bankrupt's  certificate,  without  any  application  on  the  part  of  the 
bankrupt.  —  Ex  parte  Sherlock,  269. 

9.  A  shareholder  in  a  joint-stock  banking  company  became  bankrupt.     Ailer- 

wards  an  order  for  the  winding  up  the  affairs  of  the  banking  company 
was  made.  Subsequently  the  bankrupt  obtained  his  certificate,  and  his 
name  was  afterwards  included  in  the  list  of  contribntories.  On  a 
call  being  afterwards  made,  the  official  manager,  by  the  ^faster^'s  direc- 
tion, applied  to  prove  for  the  balance  due  from  the  bankrupt  after 
debiting  him  with  the  call.  Hdd,  that  the  proof  ought  to  have  been 
admitted.  —  Ex  parte  NichoUis,  271 . 

10.  A  druggist  assigned  all  the  wares,  fixtures,  shop  effects,  stock  in  trade, 

furniture,  goods,  chattels,  utensils,  implements,  and  things  in,  about,  and 
belonging  to  the  dwelling-house,  warehouse,  ofiices,  and  estate  in  his 
occupation  by  way  of  mortgage,  to  secure  150/.  then  advanced  to  him. 
The  deed  contained  a  proviso,  that  upon  non-payment  of  the  150/.,  or  of 
the  interest,  at  the  times  mentioned  in  the  deed  (but  as  to  the  interest 
after  notice  given),  the  mortgagee  might  enter  upon  the  premises,  and, 
if  necessary,  break  or  force  open  the  door  of  any  place  wherein  the 
goods  should  be,  and  might  sell  the  goods  and  pay  the  mortgage  debt, 
interest,  and  costs.  More  than  a  year  after  the  expiration  of  the  time 
appointed  for  payment  of  the  150/.  the  mortgagee  took  possession.  On 
'^971  *  the  following  day  the  mortgagor  committed  an  act  of  bankruptcy,  and 
was  a  few  days  afterwards  adjudicated  a  bankrupt. 
Semble,  that  the  mortgagee  was  not  entitled  to  retain  the  goods  unless  it 
appeared  that  the  mortgagor  had,  at  the  date  of  the  mortgage,* other 
property.  — Ex  parte  Spairow,  907, 

11.  Where  all  the  calls  upon  the  shares  in  a  railway  company  had  been 

made,  and  a  resolution  had  been  passed  that  such  of  the  shares  as  had 
been  paid  up  should  be  converted  into  stock:  Eeld,  that  they  were 
stock  within  the  meaning  of  the  20th  section  of  the  Bankrupt  Law 
Consolidation  Act,  denying  a  certificate  to  a  bankrupt  who  has  lost 
200/.  within  the  year  preceding  the  petition  for  adjudication  upon  a 
contract  (not  to  be  completed  within  a  week)  for  the  purchase  of 
stock. 

Semble,  that  the  shares  would  have  been  within  the  meaning  of  the  section 
even  if  they  had  not  been  converted  into  stock. 

Although  the  words  in  the  section  are  **  a  contract,**  a  loss  of  the  prescribed 
amount,  arising  upon  an  aggregate  of  coiftracts  during  the  year,  fidls 
within  its  meaning. 

In  calculating  the  amount  of  loss,  sums  paid  by  way  of  commission  upon  con- 
tinuations are  to  be  included. 

The  time  of  the  resale  is  that  of  the  loss. 

A  repealed  statute  in  pari  materia  with  an  existing  one  may  properly  be 
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referred  to  for  tbe  purpoae  of  oonslniing  tba  latter.  —  Ex  parte  Cope- 
laitd,  914. 

12.  Attar  an  ftctioa  of  trover  bad  been  brought  by  taaigawa  to  recover  from 

B  niorl^gee  goods  alleged  to  be  in  the  reputed  ownerahip  of  the 
bankrupt,  the  assignees  applied  to  the  commiuioner  for  an  order  for  & 
sale  of  the  goods,  as  in  Ex  parte  Hetlop.  The  coiuniissioner  declined 
to  make  the  order  on  an  ex  parte  applica^on,  and  gave  ibe  assignees 
leave  to  serve  the  defendant  in  the  action  with  notice  of  tiie  application. 
On  his  attending  by  counsel,  and  objeirling  to  the  order  being  made,  the 
comniiaflioner  refused  the  application,  with  costs.  On  appeal,  kdd,  that 
the  proper  course  of  the  assignees  was  to  have  appealed  from  the  refusal 
to  make  the  order  on  an  ez  parte  application. — Ex  parte  Barloa, 
921. 

13.  One  of  the  residuaiy  legatees  under  a  will  was  the  surviving  trustee  of  it. 

The  other  was  subsequently  appointed  a  new  trustee  under  a  power, 
the  trust  estate  then  consisting  of  90001.  due  from  the  continuing  trus- 
tee, and  of  shares  in  a  company,  valued  at  6O0M.,  which  were  trans- 
ferred into  the  names  of  the  two.  Aller  tbe  death  of  certain  cestui* 
que  trustent  who  were  entitled  for  life,  and  when  tbe  trust  estate 
constituted  a  clear  fund  belonging  in  moieties  to  the  two  residuary 
legatees,  subject  only  to  the  payment  of  legacies,  which  amounted 
to  40U0/.,  the  continuing  trustee  *  became  bankrupt,  still  owing  *  972 
the  90001.  to  the  trust  estate.  Eeld,  that  the  new  trustee  was 
not  entitled  to  prove  for  this  amount,  and  retain  the  dividends  till  he 
should  be  paid  his  share  in  full,  but  could  only  prove  to  the  extent 
of  his  beneficial  interest  immediately  before  tbe  bankruptcy;  and  that, 
as  the  bankrupt  could  then  have  settled  with  biia  by  paying  3C>0W.,  that 
was  tbe  amount  provable.  —  Ex  parte  Turner,  927. 

14.  A  trader  who,  under  a  trader-debtor  summons,  had  signed  an  admission 

of  a  debt,  went  to  his  creditor  with  the  amount  of  it  in  bis  pocket 
in  money,' and  told  tbe  creditor  that  he  had  come  for  the  purpose  of 
paying  that  amount.  The  creditor  said  it  was  of  no  use,  as  it  was 
too  late,  and  that  tbe  debtor  must  see  the  creditor's  attorney.  Hdd, 
that  the  production  of  the  money  was  dispensed  with,  and  that  there  was 
a  good  tender. 

Upon  an  adjudication  of  bankruptcy  founded  on  failure  to  comply  with  the 
82d  section  of  the  Bankrupt  Law  Consolidation  Act,  the  onua  is  upon 
the  petitioning  creditor  of  proving  that  there  has  been  no  payment 
or  lender. 

Qaare,  in  such  a  case,  whether  the  tender  need  be  made  with  the  same  strict- 
ness as  would  be  required  to  support  a  plea  of  tender  in  an  action.  — 
Ex  parle  Danki,-QS6. 

15.  A  petition  appealing  from  the  allowance  of  a   bankrupt's  certiiicate 

was  served  at  tbe  last  known  place  of  abode  in  the  country  of  tbe  bank- 
rupt, who  bad  gone  out  of  I  he  jurisdiction,  but  no  order  had  been  obtained 
for  such  service.  Held,  that  tbe  petition  must  be  dismissed,  and  could 
not  be  ordered  to  stand  over  for  leave  to  be  obtained,  notwithstanding 
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the  bmnkmpt  appeared  by  counsel  to  take  the  objeotioD. — £z  partt 
Eyre,  946. 

16.  By  ta  antenuptial  settlement,  a  trader  coTenanted  with  ll>e  tni«teea  of  it 

to  pay  them  300W.  out  of  the  first  capital  monefB,  or  real  or  capital 
personal  eatate,  or  capitalized  income,  of  or  to  whicli  he  should  be 
or  become  pogseaaed  or  in  any  wiK  entitled  after  the  solemnization 
of  the  marriage  within  six  monlhs  after  he  should  "have  become" 
10  possessed  or  entitled.  The  trader  was  at  the  time  poasesaed  of  stock 
in  trade  and  effects  exceeding  in  value  300CU.,  and  so  continued  for 
more  than  six  months  after  the  date  of  the  setlleraent,  but  did  not  afler 
the  marriage  acquire  additional  property  to  that  amount.  He  became 
bankrupt  after  the  expiration  of  the  six  months.  Beld,  that  the  event 
contemplated  by  the  covenant  bad  happened  before  the  bankruptcy,  and 
that  there  was  a  breach  of  the  covenant  entitling  the  trustees  to 
prove.  —  Ex  parte  Evata.  948. 

17.  The  father  of  a  continuing  partner  covenanted  yritb  an  incoming  partner 

that  the  -debts  of  the  old  firm  did  not  exceed  a  certtun  mm,  and  that  if 
•  973  they  did,  he  would,  on  demand,  "  pay  the  new  firm  or  the  creditors  of 
the  old  firm  the  amount  of  the  excess.  The  debts  exceeded  the  stipu- 
lated amount,  ffdd,  that  the  excess  did  not  constitute  a  good  peti- 
tioning creditor's  debt  against  the  father,  or  more  than  a  claim  for 
unliquidated  damages.  —  Ex  parte  Broadhurat,  953. 
16.  The  solicitor  to  the^^of  having  delivered  his  bill  of  coats,  and  retained  the 
amount  of  it  before  the  end  of  18o0,  was  discharged  in  JiUy,  1861. 
No  application  for  taxation  waa  made  before  October,  1852.  Held,  that 
it  was  not  consistent  with  safety  or  propriety  to  direct  taxation  in  a 
summary  way,  even  if  the  Court  bad  jurisdiction  to  do  so.  But  ttaHU 
per  Lord  Chanworth,  that  the  Court  had  no  such  jurisdiction. — 
Ex  parte  Pemberton,  960. 

19.  To  comply  with  the  24^d  section  of  the  Bankrupt  I<aw  Consolidation  Act, 

providing  that  affidavits  may  be  made  abroad  before  a  magistrate, 
and  attested  by  a  notary,  it  is  not  necessary  that  the  notar}'  should 
be  present  nben  the  affidavit  is  sworn.  — Ez parte  Bird,  963. 

20.  The  pendency  of  an  appeal  of  two  partners  from  a  joint  adjudication 

of  bankruptcy  against  four,  held,  not  a  sufficient  ground  for  adjourning 
the  allowance  of  the  certificates  of  the  other  two.  —  Ex  parte  Brag- 
giotti,  964. 

See  also  Hubbind  and  Wifb,  2. 
BOND.    See  Administration  op  Assets,  1,  S. 


CALL.    See  Winding-up  Actb,  6,  10. 

CAVEAT.    See  Patent.  2. 

CERTIFICATE.    See  Bankkuptcy,  2,  4,' 6,  7,  8,  U,  15,  20. 

CHECK.     See  Punuc  Company,  3. 

CLUB. 

Clubs  are  not  partnershipa  or  associations  within  the  meaning  of  the  provisions 
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of  the  Joint-stock  CompanieB  Winding-up  Acts. — In  re  8t,  Jameses 
Club,  883. 
COMMITTEE.    See  Lunacy,  2,  8. 
COMMITTEE-MAN.    See  WmDma-UP  Acts,  1. 
COMPROMISE. 

A  tenant  for  life  of  a  coal-mine  filed  a  bill,  setting  out  documents  which 
showed  this  to  be  the  state  of  his  title,  but  by  mistake  alleging  that  he 
was  tenant  in  tail.  The  prayer  of  the  bill  was  to  restrain  the  lessees  of 
a  conterminous  mine  from  trespassing  upon  his  mine,  and  to  obtain  an 
account  and  payment  of  the  proceeds  of  their  alleged  wrongful  work- 
ings in  it.  Ailer  an  interim  order  was  obtained,  the  suit  was  com- 
promised in  October  under  an  *  agreement,  whereby  the  defend-  *  974 
ants  were  to  pay  the  plaintiff  400Z.,  which  he  agreed  to  accept 
for  the  full  value  of  all  coals  to  be  raised  from  the  mine  in  question,  with 
costs  to  be  taxed  in  the  then  next  Michaelmas  term,  and  if  reasonable 
security  to  the  plaintiff  ^s  satisfaction  were  given,  six  months  were  to  be 
allowed  for  the  payment.     Hdd,  — 

That  the  erroneous  allegation  of  title  in  the  bill  could  not  be  regarded  as 
having  led  to  such  a  misapprehension  of  it,  as  would  prevent  a  Court  of 
Equity  from  enforcing  the  agreement  for  compromise : 

That  under  the  agreement  the  defendants  were  not  entitled  to  have  the  plain- 
tiff ^s  title  deduced  and  verified : 

That  the  compromise  could  not  be  enforced  by  petition  in  the  original  suit', 
but  that  a  new  suit  was  properly  instituted  for  this  purpose.  —  Bichard" 
son  V.  Eyton,  79. 
CONTRACT. 

Where  persons  sign  a  written  agreement,  and  there  has  been  no  fraud  or 
mistake,  the  written  agreement  binds  at  law  and  in  equity  according  to 
its  terms,  although  verbally  a  provision  was  agreed  to  which  has  not 
been  inserted  in  the  document;  subject  to  this,  that  the  defendant 
in  equity  may  call  upon  the  Court  to  be  neutral  unless  the  plaintiff  will 
consent  to  the  omitted  term. 

Where,  therefore,  the  defendants  agreed  in  writing  to  grant  a  plaintiff  a  lease 
at  a  specified  rent  and  for  a  specified  term,  subject  to  the  same 
covenants,  clauses,  and  agreements  as  were  contained  in  an  expiring 
lease  under  which  he  then  held  the  property,  and  the  plaintiff  filed 
a  claim  for  specific  performance,  stating  the  above  agreement,  and  that 
it  was  further  agreed  that  he  should  pay  a  premium  of  200/.,  which  by 
his  claim  he  offered  to  do:  Held,  reversing  the  Vice-Chancellor's 
'  decision,  that  this  additional  term  did  not  render  the  statute  of  frauds 
a  valid  defence  to  the  claim. 

Other  defences  having  been  set  up  as  to  the  agreement  having  been  unduly 
obtained,  on  which  no  decision  had  been  given  below,  but  which  failed 
on  appeal:  Held,  that  although  the  decree  was  one  of  reversal,  the 
defendants  must  pay  the  costs  of  a  tnrd  voce  examination,  rendered 
necessary  by  these  defences  before  the  Appeal  Court,  the  examination 
taking  the  place  of  an  issue. 
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Whore  intended  lesson,  in  executing  an  agreement  for  a  lease,  acted  partly 
upon  a  representation  by  the  lessee  as  to  what  bad  taken  place  between 
their  omi  solicitor  and  him  in  its  preparation,  and  their  attention 
was  immediately  aflerirarda  directed  to  the  point  whether  this  represen- 
tation was  correct,  but  they  took  no  step  to  question  it  for  three  yean 
anerwards :  Held,  that  the  delay  was  strongly  confirmatory  of  the  fur- 
neas  of  the  transaction.  —Martin  v.  Pycrofl,  786. 
See  also  Shippino. 
•  976    '  CONTRIBUTORY.    See  Winding-up  Acts.    BiNKunPTcr,  9. 

COPYHOLDS.    See  Wiu^  10. 
COSTS.    See  Contract.    Ple&uinO,  2.    pRicriCB,  8,  13,  16.    SouaroK. 
COVENANT.     See  Bankruptcy,  16.    Injunction.  2. 
CY  PRES.  DOCTRINE  OF.    See  Will,  I. 


DEBT.  RELEASE   OF.    See  Injusction,  1. 

DECISIONS  OBSERVED  UPON.    SeeDraD.l.    Pmncipal  ^ro  Smwir. 

Will,  1,  4.  8. 
DEED. 

1.  By  indenture  of  settlement,  two  estates,  A.  andB.,  were  limited  to  thefather 
for  life,  and  subject  thereto  the  estate  A.  waa  limited  to  the  first 
and  other  aons  in  tail  male,  and  the  estate  B.  was  limited  to  the  second 
and  other  sons  in  like  manner ;  and  it  was  provided  that  if  the  second 
son  should  become  an  eldest  son  and  as  such  should  become  entitled  to 
the  actual  possession  or  to  the  receipt  of  the  rents  and  profit*  of 
the  estate  A.,  the  limitations  of  the  estate  B.  should  cease  and  deter- 
mine as  if  such  second  son  were  dead  without  issue;  the  second  son,  by 
the  death  of  his  elder  brother,  bei^ame  the  eldest  son  and  joined 
his  father  in  suffering  a  recovery  of  the  estate  A.,  the  uses  of  which 
were  declared  to  the  joint  appointment  of  the  father  and  sou  and 
subject  thereto  to  the  old  uses:  in  exercise  of  this  power,  the  father 
and  son  by  a  mortgage  in  fee  of  the  estate  A.  raised  a  sum  of  money, 
which  was  paid  to  the  father  and  son :  Held,  that  on  the  death  of  the 
father,  the  estate  B.  shifted  from  the  second  eon  under  the  terms  of  the 
proviso  contained  in  the  settlement. 
Held,  also,  that  the  recovery  suffered  by  the  father  and  son  did  not  by  itaelf 
prevent  the  operation  of  the  proviso,  and  that  the  mortgage  had 
not  that  effect,  but  that,  notwithstanding  both  the  recovery  and  the 
mortgage,  the  second  son  came,  on  the  death  of  bis  father,  into  posaei- 
sion  of  the  estate  A.  within  the  meaning  of  the  terms  of  the  settlement. 
Held,  also,  that  the  party  entitled  to  the  estate  A.  might,  previously  to  the 
happening  of  the  event  mentioned  in  the  proviso,  have  so  exercised  his 
*  976  rights  over  the  estate  as  to  have  prevented  it  from  ever  *  coming  into 
the  possession  of  the  second  sod  within  the  meaning  of  the  terms  of  the 
settlement. 
The  decisions  in  the  cases  of  FtuakerUy  v.  Ford,  4  Sim.  390 ;  and  Taylor  v. 
EaH  of  Hareteood,  3  Hare,  372,  approved  of. 
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During  the  fife  of  the  father,  a  portion  of  the  estate  A.  was  sold,  and 
the  proceeds  applied  to  the  purchase  of  the  land  tax  of  both  estates : 
Heldt  that  on  the  estate  B.  shifling  under  the  provisions  of  the  settle- 
ment, the  second  son  had  no  claim  against  that  estate  for  the  amount 
expended  in  the  purchase  of  the  land  tax  of  that  estate.  —  Harrison  ▼. 
Bound,  190. 
2.  By  an  antenuptial  settlement  a  fund  was  declared  to  be  held  by  the  trustees 
upon  trust  for  the  intended  wife  for  life,  for  her  separate  use,  without 
power  of  anticipation,  and  after  her  death,  in  trust  for  the  intended  hus- 
band for  life,  and  after  the  decease  of  the  survivor,  in  trust  for  the 
children  of  the  marriage  as  the  intended  husband  and  wife  should 
jointly  appoint,  and  (subject  thereto  and  to  a  separate  power  of  appoint- 
ment in  the  survivor)  in  trust  for  the  children  equally,  to  be  vested 
in  sons  at  twenty-one  aad  in  daufljlhters  at  twenty-one  or  marriage. 
There  was  also  a  power  for  the  trustees,  at  the  request  of  the  husband 
and  wife,  during  their  joint  lives,  to  advance,  for  the  benefit  of  any  child 
whose  portion  should  not  be  vested,  any  part  of  his  or  her  presumptive 
portion,  and  to  apply  for  or  towards  the  maintenance  or  education 
of  any  such  child  or  children,  all  or  any  part  of  the  income  of  such  his, 
her,  or  their  presumptive  portions.     The  only  children  of  the  marriage 
were  two  sons  and  a  daughter.     The  husband  and  wife  appointed  the 
trust  fund  to  the  three  children  equally,  to  be  vested  in  sons  at  twenty- 
one  and  in  the  daughter  at  twenty-one  or  marriage,  with  trusts  for 
accruer  in  the  event  of  any  child  dying  before  attaining  a  vested  interest. 
By  the  same  deed  the  husband  and  wife  requested  the  trustees  to  pay  for 
five  years  aft^r  the  date  of  the  deed  certain  sums  for  the  maintenance 
of  the  three  children,  and  after  the  expiration  of  that  period,  to  pay 
1501,  towards  the  maintenance  and  education  of  the  children  during  the 
residue  of  the  life  of  the  wife.     Held,  that  the  maintenance  clause 
did  not  enable  the  wife  to  affect  her  life  interest  by  such  a  prospective 
provision,  at  all  events  as  regarded  any  period  beyond  the  minority  of 
the  sons,  or  the  minority  or  marriage  of  the  daughter.' — Horlock  v. 
Horlock,  644. 

See  also  Pleading,  1. 
DELIVERY  UP  OF  DEEDS.    See  Solicitor,  1. 
DEVISEE.    See  Winding-up  Acts,  4. 
DISMISSAL  OF  BILL.    See  Practice,  18. 
♦  DOWER.    See  Husband  and  Wife,  1.  ♦977 


ELECTION.    See  Will,  14. 

EQUITY,  JURISDICTION  IN.    See  Public  Company,  6.    Shipping. 

EVIDENCE.    See  Practice,  12. 

EXECUTOR. 

1.  The  survivor  of  two  executors,  who  had  taken  out  administration  to 
the  other,  filed  a  bill  to  set  aside  a  mortgage  of  part  of  the  assets  made 
by  the  deceased  executor  as  having  been  a  breach  of  trust.    Held,  that 
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hia  bftving  taken  oat  the  ftdminiitradoD  did  not  disqualify  tuni  from 
nuuntAiDxng  the  «u)t. 

It  ia  not  enough  to  impeach  a  mortgage  or  part  of  the  Msets,  that  it  wm  made 
to  secure  a  debt  originally  contracted  on  the  peraooiLl  Becmity  of  the 
executor,  and  without  reference  to  the  uaets.  —  MiUt  v.  Dum/ord,  641. 

S.  By  admitting  aueta,  the  executor  of  an  executor  renders  himself  liable  to 
the  aame  decree  as  the  execDtor  himself,  if  living,  would  have  been  liable 
to  in  respect  of  the  personal  estate  of  the  original  testator.  —  Davatpart 
rd,  901. 

See  also  Windiko-up  Acts,  3,  6,  7. 


FACTORS'  ACT.    See  Principal  and  Agent. 
FEME  COVERT.    See  pRACTiffB,  1,  17. 
FORMA  PAUPERIS.   SUING  IN.     8««  Practicb,  17. 
FRAUDS,   STATUTE  OF.    See  Comtract. 


GUARDIAN.    See  Practicb,  11,  20. 


HUSBAND  AND  WIFE. 

1.  By  a  settlement  nude  on  the  marriage  of  an  adult  female,  it  was  declared 

that  in  consideration  of  the  intended  marriage,  and  "for  providing 
a  competent  jointure  and  provision  of  maintenance  for"  the  wife  and 
issue  of  the  marriage,  the  father  of  tbe  busband  had  paid  him  SOOOL ; 
and  that  the  husband  had  given  a  bond  for  the  payment  of  300(W. 
six  months  afler  the  marriage,  to  be  settled  on  trusts  for  tbe  benefit 
of  himself,  bis  wife,  and  the  issue  of  the  marriage.  During  the  oovertr 
ure,  the  husband  bought  certain  lands,  which  be  subsequently  sold  to  a 
purchaser,  from  whose  devisees  tbe  defendant  purchased  with  notice  of 
the '  settlement.  The  husband  died  without  satisfying  Ihe  bond.  On 
•  978  a  bill  by  the  wife  for  •  dower  out  of  the  landa  so  sold :  fleW,  that  hep 
right  was  barred  by  the  settlement,  and  ^st  she  had  no  lieo  on,  or 
right  to  resort  to,  the  lands  for  the  satisfaction  of  the  amount  due 
on  the  honA.  —  Dyke  v.  Rmdt^,  209. 

2.  The  Court,  under  the  circumatanees  of  the  case,  directed  the  whole  of 

a  trust  fund,  claimed  hy  the  assignees  in  bankmplcy  of  the  husband  in 
right  of  his  wife,  to  he  settled  for  the  benefit  of  the  wife  and  children. 
—  DwMey  v.  DvnkUy,  390. 


INJUNCTION. 

1.  During  a  treaty  for  a  marriage,  which  afterwards  took  place,  a  bond  creditor 
of  the  intended  husband,  who  was  an  intimate  Iriend  of  his  family,  and 
was  aware  of  the  proposed  marriage,  repeatedly  declared  it  to  be 
her  determination  never  to  enforce  payment  of  the  bond  debt,  and 
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nuule  ibeie  decUrstionB  under  circumstanceB  which  were  calculated 
to  lead,  aad  which  did  lead,  to  the  communication  of  them  to  the 
friendi  of  the  intended  wife.  Hdd,  bj  the  Lord  Justice  Emioht 
Bruce,  agreeing  with  the  Master  of  the  Holls,  that  the  declaratioa* 
aboTe  menlioDed  afforded  possibly  sufficient  ground  for  the  int«rpositioD 
of  a  Court  of  Equity  to  restnun  proceedings  at  law  upon  the  bond,  and 
^  there  being,  in  addition,  the  teatimonj  of  one  witness  to  a  positive 
promise  to  the  above  effect,  in  consideraUon  of  another  promise  on  the 
part  of  the  witness,  which  he  performed:  Hdd,  that  althongh  this 
promise  «u  denied  by. the  answer,  yet  that  the  answer  being  in  many 
respects  inaccurate,  showed  that  the  defendant's  memory  could  not 
be  depended  on,  so  that  the  testimony  of  the  witness  ought  to  prevail ; 
and  that  the  case  was  a  proper  one  for  a  perpetual  injunction,  a  decree 
for  which  was  accordingly  affirmed,  dUteniiente  Lord  Cranworth,  who 
held,  that  the  declarsUona  being  of  iuteDtion  merely,  and  not  of  fact, 
were  not  such  representations  aa  to  bind  tlie  creditor,  on  the  ground  of 
fraud  or  otherwise,  and  that  an  actual  contract  could  not,  in  opposition 
to  the  answer,  be  considered  proved  by  the  evidence  of  one  witness. 

Hdd,  that  forbearance  to  make  a  new  settlement  upon  an  intended  marriage, 
would  be  a  sufficient  consideration  to  support  the  release  of  a  debt  duo 
to  a  person  who  was  a  eettuU  que  trwt  under  an  existing  settlement, 
which  appeared  to  be  voluntary,  although  it  might  be  doubtful  whether 
that  settlement  was  voluntary,  or  could  have  been  defeated  by  a  subse- 
quent settlement. — Monh/  v.  Jordan,  318. 

S.  On  a  sale  by  a  wine  merchant  of  his  stock  in  trade  and  business,  he 
covenanted  that  he  would  not  set  up  or  cany  on  at  C,  or  in  any  other 
place  within  the  counties  of  C.,  A.,  or  M.,  the  business  of  a  wine 
and  spirit  merchant.  The  vendor  gave  up  his  place  of  business 
at  C,  and  had  no  place  of  business  within  the  *  proscribed  district,  *  979 
but  he  solicited,  and  obtained  orders  within  it. 

Held,  by  Lord  Cranwobth,  confirming  the  decision  of  the  Vice-Chancellor 
KiNDBRALBT,  that  the  question,  whether  this  was  a  breach  of  the 
covenant,  was  too  doubtful  to  entitle  the  plaintiff  to  an  injunction 
without  bringing  an  action.     But, 

Held,  by  the  Lord  Justice  Kniqht  Brdcb  and  the  Court  of  Queen'a  Bench, 
that  it  was  a  breach  of  the  covenant.  —  JSimer  v.  Evans,  740. 

3.  Upon  the  purchase  of  a  steam-vessel,  it  was  agreed  among  the  purchasers 
that  two  of  them  should  be  the  ship's  husbands,  and  should  not  be 
removed  except  on  certain  grounds  specified  in  the  agreement.  The 
ship's  husbands,  thus  appointed,  obtained  a  charter-party  for.  her,  and 
they  privately  stipulated  for  a  weekly  payment,  by  way  of  commission 
for  themselves,  in  addition  to  the  weekly  sum  payable  by  the  terms 
of  the  charter-party.  In  the  month  of  May  following,  the  captain,  who 
was  a  part  owner,  had  a  conversation  with  a  clerk  of  the  charterers, 
in  which  an  observation  of  the  latter  led  him  to  suspect  that  there  was 
some  underhand  bargain ;  but  the  subsequent  part  of  the  conversation 
removed  the  suspicion.    In  October  he  acquired  correct  knowledge 
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M  company  lent  money  on  the  aecarity  of  a  bond  given  by  tliree 
obligors  to  two  of  the  directors  and  of  a  policy  effected  with  the  coid- 
pany  by  one  of  the  obligors  on  bis  own  life,  and  deposited  as  a  collateral 
security.  By  the  terras  of  the  policy  the  insurance  money  was  charged 
on  funds  and  property  of  the  company  only.  The  condition  of  the  bond 
was  for  payment  of  the  money  lent,  with  interest,  and  of  the  premiums 
upKin  the  policy.  The  insurance  company  was  dissolved,  their  funds 
distributed,  and  their  business  transferred  to  another  company,  to  whom 
the  obligees  assigned  the  bond.  One  of  the  obligors  who  had  not 
effected  the  insurance  having  died,  and  ibe  policy  having  become 
forfeited  for  non-payment  of  the  premiums,  the  assignees  of  the  bond 
debt  sought  to  prove  in'  the  Master's  office  under  a  decree  for  the 
administration  of  the  estate  of  the  deceased  obligor.  Sdd,  that  the 
proof  ought  to  be  admitted  to  tbe  extent  of  an  unpaid  premium,  wbicb 
became  payable  before  the  dissolution  of  the  company,  although  the 
dissolution  took  place  long  before  the  end  of  the  year  for  which  the 
premium  was  paid ;  but  that  no  proof  could  be  admitted  for  any 
premium  the  time  for  payment  of  which  had  not  arrived  when  the 
company  was  dissolved.  —  Atkinton  v.  Oytby,  670. 
See  also  Solicitor,  1,  3.    Trustkb. 

AFFIDAVIT.    See  Bakkruptcv,  19. 

AGENT.     See  Phincipal  and  Aobnt. 

ANNUITY.     See  Will,  7,  8,  9. 

ASSIGNMENT. 

Tbe  title  of  an  assignee  for  valne  of  an  equitable  interest  is  not  affected  by  a 
previous  insolvency  of  the  assignor,  the  assignee  having  no  notice 
of  that  insolvency. 
The  effect  of  the  Act  7  Geo.  4,  c.  57,  is  to  vest  in  tbe  assignee  in  insolvency 
all  the  property  of  the  insolvent,  but  subject  to  all  equities  to  which 
it  would  be  liable  in  the  hands  of  the  insolvent.  —  In  re  Atkinson,  140. 


BANKEB. 

A  receiver,  of  an  estate,  who  had  a  private  acconnt  at  his  bankers', 
*  969        *  opened  another  there,  nnder  the  name  of  the  estate,  under  such  cir- 
cumstances, as  to   inform  the  bankers  that  the  money  which  would  be 
.  paid  in  to  that  acconnt  would  belong  to  tbe  owner  of  tbe  estate.    Tbe 
receiver  drew  a  check  on  the  estate  account  and  paid  it  into  bis  private 
account.   Held,  that  tbe  bankers  were  liable  to  repay  the  amount  to  the 
owner  of  the  estate.  — AxtoiAam  v.  IToakynt,  903. 
BANKRUPTCY. 

1.  In  a  case  in  which,  nnder  the  Bankrupt  L'aw  Consolidation  Act,  the 

commissioner  bad  jurisdiction  "to  make  an  order,  the  Court  declined 
interfering  in  tbe  first  instance.  —  Ex  parte  ChMihant,  223. 

2,  Where  a  case  is  established  of  a  trader  having  bought  goods  on  credit, 

with  the  intent  of  raising  money  by  pledging  them,  tbe  Court  will  visit 
such  conduct  with  the  utmost  severity ;  and  the  circumstance  of  goods 
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which  btd  been  purchased  on  credit  having  been  pledged -the  next  da; 
hj  the  bankrupts  is  one  open  to  suspicion. 
Where,  however,  tbat-drcnnutance  was  explained  by  uncontradicted  evidence, 
showing  that  the  goods  bad  been  purchased  in  the  ordinary  course 
of  business,  and  bad  been  pledged  by  reason  of  a  sudden  pressure 
requiring  money  to  be  raised  forthwith,  the  Court  allowed  lie  bank- 
rupts' certificates.  —  Ex  parte  Martgn,  225. 

3.  Where  there  was  joint  estate  to  the  amount  of  131.,  hdd,  that  the  joiut 

creditors  could  not  receive  dividends  from  the  separate  estate  until 
alt  the  separate  creditors  were  paid  in  full,  although  it  did  not  appear 
that  afler  payiuent  of  costs  any  part  of  the  IZl.  would  reinun  for 
distribution.  —  Ez  parit  Ktnnedy,  228. 

4.  Where  bankers  continued  to  trade  for  two  years  after  they  were  hopelessly 

insolvent,  Jitld,  that  their  certificates  had  been  properly  refused ;  but 
by  the  consent  of  the  assignees,  and  of  the  creditors  opposing  the 
certificate,  protection  was  granted  to  tbcm. 

If  bankers  continue  to  receive  deposits,  knowing  that  if  the  business  were 
wound  up  they  could  not  psy  6s.  in  the  pound,  that  is  a  trading  which  is 
utterly  unjustifiable. 

Semble,  that  the  efiects  of  the  misconduct  of  a  banker  are  sucb  as  to  dis- 
tinguish bis  case  from  tbat  of  other  traders  upon  an  application  for 
a  certificate, — Sx  parte  Suford,  234. 

5.  A  partner  in  a  firm  of  two  solicitors  received  moneys  belonging  to  the 

sister  of  tbe  other,  for  the  purpose  of  investment,  and  in  a  few  instances 
without  any  specific  security  haTing  been  arranged.  The  usual  charges 
of  an  attorney  or  solicitor  were  alone  made  upon  the  transactions. 
Held,  that  this  did  not  amount  to  trading  as  a  scrivener. 

Uncontradicted  general  evidence  of  a  course  of  dealing  amounting  to  scriven- 
ing  is  sufficient  to  warrant  an  adjudication  without  proof  of  specific 
acts.  —  Ex  parte  Du/aur,  2*6. 

*  6.  Where  a  bankrupt,  who  stopped  payment  on  a  Monday,  had  *  970 
on  the  previous  Saturday  made  purchases  of  goods,  held,  that 
upon  bis  application  for  his  certificate,  it  waa  iocnmbent  upon  him 
satisfactorily  to  explain  tbe  circumstance;  and,  upon  his  giving  an 
explanation  which  was  incredible,  and  on  it  appearing  from  an  inquiry 
into  his  previous  career  that  he  had  twice  before  compounded  with  his 
creditors,  and  on  this  occasion  wished  to  eSect  a  third  composition  for 
tls.  in  the  pound,  his  assets  being  sufficient  to  pay  12s.  in  the  pound, 
and  upon  it  further  appearing  that  he  had  made  fictitious  eolnes  in  bis 
books,  held,  that  bis  certificate  had  been  properly  refused.  . 

Sdd,  also,  tbat  tbe  question  in  such  a  case  is  not  so  much  one  of  punishment 
as  one  of  immunity,  the  question  being,  whether  a  trader  who  has 
so  conducted  himself  shall  be  permitted  to  resume  trading  without 
paying  his  creditors.  —  Ex  parte  Curlier,  255. 

7.  A  trader  who  obtains  money  on  false  pretences,  though  not  in  tbe  course 
of  bis  trade,  held,  to  have  misconducted  himself  as  a  trader  with 
reference  to  his  certificate. 
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Misconduct  u  ft  trader  before  tbo  12  &  13  Vict.  c.  106  cioie  into  opentitm, 
may  be  properly  regarded  upoD  an  application  for  a  certificate  under 
that  Act.  — Sx  parte  Bianer,  263. 

8.  The  commiaatonera  may  appoint  a  sitting  to  consider  the  propriety  of  gTant- 
ing  a  bankrupt's  certifieste,  vilhout  any  application  on  Ibe  part  of  the 
bankrupt.  —  Ex  parte  Sherlock.  269. 

S.  A  iharefaolder  in  a  joint-stock  banking  company  became  bankmpt.  After- 
wards an  order  for  the  windiog  dp  the  afTairt  of  the  banking  coDtpasy 
was  made.  Subsequently  the  bankrupt  obtained  his  certificate,  and  bis 
name  was  afWwards  incluiled  in  the  list  of  contributories.  On  a 
call  being  aflerwards  made,  the  official  manager,  by  the  Master's  direc- 
tion, applied  to  prOTe  for  the  balance  due  liom  the  bankrupt  after 
debiting  bim  with  the  call.  H^,  that  the  proof  ought  to  have  been 
hirtdmd.  —  Ex  parte  NieMat,  271. 

10.  A  druggist  assigned  all  Ibe  wares,  fixtures,  shop  effects,  stock  in  trade, 

furniture,  goods,  chattels,  utensils,  implements,  and  things  id,  about,  and 
belonging  to  the  dwelling-house,  warehause,  officer,  and  estate  in  bia 
occupation  by  way  of  mortgage,  to  secure  1501.  (hen  advanced  to  him. 
The  deed  contained  a  proviso,  that  upon  non-payment  of  the  150f ,,  or  of 
the  interest,  at  the  times  mentioned  in  the  deed  (but  as  to  ihe  interest 
after  notice  given),  the  mortgagee  might  enter  upon  the  premises,  and,  ■ 
if  necessary,  break  or  force  open  the  door  of  any  place  wherein  the 
goods  should  be,  and  might  sell  the  goods  and  pay  the  mortgage  debt, 
interest,  and  costs.  More  than  a  year  alter  the  expiration  of  the  time 
appointed  for  payment  of  the  1501.  the  mortgagee  took  possession.  On 
*  971  *  the  following  day  the  mortgagor  committed  an  act  of  bankruptcy,  and 
was  a  few  days  afterwards  adjudicated  a  bankrupt. 
Semble,  that  the  mortgagee  was  not  entitled  to  retain  the  goods  nntess  it 
appeared  that  the  mortgagor  had.  at  the  date  of  the  mortgage, -other 
property.  — Ex  parte  Spanote,  907. 

11.  Where  all  the  calls  npon  the  shares  in  a  rulway  company  had  been 

made,  and  a  resolution  had  been  passed  that  such  of  the  shares  at  had 
been  paid  up  should  be  converted  into  stock :  Beld,  that  they  were 
stock  within  the  meaning  of  Ihe  SOth  section  of  the  Bankrupt  Law 
Consolidation  Act,  denying  a  certificate  to  a  bankrupt  wbo  has  lost 
200/,  within  the  year  preceding  the  petition  for  adjudication  upon  a 
contract  (not  to  be  completed  within  a  week)   for  the  purchase  of 

Semble,  that  the  shares  would  have  been  within  the  meaning  of  the  section 
even  if  they  had  not  been  converted  into  stock. 

Although  the  words  in  the  section  are  "  a  contract,"  a  loss  of  the  prescribed 
amount,  arising  upon  an  aggregate  of  contracts  during  the  year,  falls 
within  its  meaning. 

In  calculating  the  amount  of  loss,  sums  paid  by  way  of  commission  upon  con- 
tinuations are  to  be  included. 

The  time  of  the  resale  is  that  of  the  loss. 

A  repealed  statute  in  pari  materia  with  an  existing  one  may  properly  be 
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rererred  to  for  the  purpose  of  conatruiDg  the  tatt«r.  —  Ex  parte  Cope- 
land,  914. 

12.  After  an  ftction  of  trover  had  been  brought  by  usignees  to  recover  from 

a  mortgagee  goods  alleged  to  be  in  the  nputed  ownership  of  the 
bankrupt,  tho  assigneea  applied  to  the  commiBeioner  for  an  order  for  a 
sale  of  the  goodn.  u  in  Ex  parte  Hetiop.  The  commiBsioner  declined 
to  make  the  order  oa  an  ez  ptirte  application,  and  gave  the  iBiigneea 
leave  to  serve  the  defendant  in  the  action  with  notice  of  the  application. 
On  hia  attending  by  counsel,  and  objecting  to  the  order  being  made,  the 
commissioner  rf  fused  the  application,  with  costs.  On  appeal,  held,  that 
the  proper  course  of  the  asBignees  was  to  have  appealtd  from  the  refusal 
to  make  the  ordei-  on  an  ex  parte  application. — Ex  parte  BaTtoie, 
921. 

13.  One  of  d&  residuary  legatees  under  a  will  was  the  surviving  trustee  of  it. 

The  other  was  subsequently  appointed  a  new  trustee  nnder  a  power, 
the  trust  estate  then  consisting  of  9000J.  due  from  the  continuing  trus- 
tee, and  of  Bhares  in  a  company,  valued  at  6000i.,  whieh  were  trans- 
ferred into  the  names  of  the  two.  Afler  tbe  death  of  certain  centnis 
que  trtatenl  who  were  entitled  for  life,  and  when  the  trust  estate 
constituted  a  clear  fund  belonging  in  moieties  to  the  two  residuary 
legatees,  eubject  only  to  the  payment  of  legacies,  which  amounted 
to  4000i.,  the  continuing  trustee  *  became  bankrupt,  still  owing  "  972 
the  9000;.  to  the  trust  estate.  Hdd,  that  the  new  trustee  waa 
not  entitled  to  prove  for  this  amount,  and  retain  the  dividends  till  he 
should  be  paid  his  share  in  fiill,  but  could  only  prove  to  the  extent 
of  bis  beneficial  interest  immediately  before  the  tiankruptcy ;  and  that, 
as  the  bankrupt  could  then  have  settled  with  him  by  psying  3600/.,  that 
was  the  amount  provable.  —  Bx parte  Turner,  9:J7. 

14.  A  trader  who,  under  a  trader-debtor  summons,  had  signed  an  admission 

of  a  debt,  went  to  his  creditor  with  the  amount  of  it  in  hia  pocket 
in  money,*  and  told  the  creditor  that  be  had  come  for  the  purpoie  of 
paying  that  amount.  The  creditor  said  it  was  of  no  use,  as  it  was 
too  late,  and  that  the  debtor  must  see  the  creditor's  attorney.  Bdd, 
that  the  production  of  the  money  was  dispensed  with,  and  that  there  was 
a  good  tender. 

Upon  an  adjudication  of  bankruptcy  founded  on  failure  to  comply  with  the 
82d  section  of  the  Bankrupt  Law  Consolidation  Act,  ibe  onus  is  upon 
the  petitioning  creditor  of  proving  that  there  has  been  no  payment 
or  tender. 

Qucere,  in  such  a  case,  whether  the  tender  need  be  made  with  the  same  strict- 
ness as  would  be  required  to  support  a  plea  of  tender  in  an  action.  — 
Ex  pane  Danks,-92G. 

15.  A   petition   appealing   from   the   allowance   of  a    bankrupt's   certificate 

was  served  at  the  last  known  place  of  abode  in  the  country  of  tbe  bank- 
rupt, who  hail  goneoutof  the  jurisdiction,  but  no  order  had  been  obtained 
for  such  service.  Jield,  that  tbe  pe^tion  must  be  dismissed,  and  could 
not  be  ordered  to  stand  over  for  leave  to  be  obtained,  notwithstanding 
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tbe  b&nkmpt  ippettred  by  counael  to  take  the  objection.  —  Ei  parte 
Eyre,  946. 

16.  Bj  an  antenuptial  settlement,  a  trader  coTeninted  with  the  truttees  of  it 

to  pay  tbem  3000/.  out  of  the  first  (Capital  moneys,  or  real  or  capital 
personal  estate,  or  (Capitalized  income,  of  or  to  whicli  he  should  be 
or  become  possessed  or  in  any  wise  entitled  alter  the  solemnizatioa 
of  the  marriage  within  six  months  after  he  should  "hire  become^ 
so  possessed  or  entitled.  The  trader  was  at  the  time  possessed  of  stock 
in  trade  and  effects  exceeding  in  value  300W.,  and  so  continued  for 
more  than  six  months  after  the  date  of  the  settlement,  but  did  not  after 
the  marriage  acquire  additional  property  to  that  amount.  He  became 
bankrupt  after  the  expiraUon  of  the  six  months.  Hdd,  Chat  the  event 
contemplated  by  the  covenant  had  happened  before  the  bankruptcy,  and 
that  there  was  a  breach  of  the  covenant  entitling  the  trustees  to 
prove.  —  Ex  parte  Evaiu.  948. 

17.  Tbe  father  of  a  continuing  partner  covenanted  with  an  incoming  partner 

that  the  debts  of  the  old  firm  did  not  exceed  a  certun  sum,  and  that  if 
*  973  they  did,  be  would,  on  demand,  *  pay  the  new  firm  or  the  creditor*  of 
the  old  firm  the  amount  of  the  excess.  The  debts  exceed^  the  stipu- 
lated amount.  Held,  that  the  excess  did  not  constitute  a  good  peti- 
tioning creditor's  debt  agaitut  the  father,  or  more  than  a  claim  for 
unliquidated  damages.  —  Ex  parte  Broadhural,  953. 
'  18.  Tbe  solicitor  to  the_fiat  having  delivered  his  bill  of  costs,  and  retained  tbe 
amonnt  of  it  before  the  end  of  1850,  was  discharged  in  July,  1851. 
No  application  for  taxation  was  made  before  October,  1852.  Held,  that 
it  was  not  consistent  with  safety  or  propriety  to  direct  taxation  in  a 
summary  way,  even  if  the  Court  had  jurisdiction  to  do  so.  But  temHe 
per  Lord  Cranworth,  that  the  Court  had  no  such  jurisdiction. — 
Ex  parte  Pemberton,  960. 

19.  To  comply  with  the  213d  section  of  the  Bankrupt  Law  Consolidation  Act, 

providing  that  affidavits  may  be  made  abroad  before  a  magistrate, 
and  attested  by  a  notary,  it  is  not  necessary  that  tbe  notary  should 
be  present  when  the  affidavit  is  sworn.  —  Ex  parte  Bird,  9G3. 

20.  The  pendency  of  an  appeal  of  two  partners  from  a  joint  adjudication 

of  bankruptcy  against  four,  held,  not  a  sufficient  ground  for  adjourning 
tbe  allowance  of  the  certificates  of  the  other  two.  —  Ex  parte  Brag- 
gioUi,  964. 

See  also  Husband  and  Wife,  2. 
BOND.     See  Ai>ministe*tion  of  Asskts,  1,  2. 


CALL.    See  Windino-dp  Acts,  6,  10. 

CAVEAT.    See  Patent,  2. 

CERTIFICATE.    See  Bankrdptcy,  2,  4,'6,  7,  8,  II,  15,  20. 

CHECK.    See  Pubuc  Company,  3. 

CLUB. 

Clubs  are  not  partnerships  or  associations  within  the  meaning  of  the  provisions 
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of  the  Joint-Btock  Companies  Winding-tip  Acts.  —  In  re  8t,  Jamea*8 
Club,  883. 

COMMITTEE.    See  Lunacy,  2.  8. 

COMMITTEE-MAN.    See  WmDmo-up  Acts,  1. 

COMPROMISE. 

A  tenant  for  life  of  a  coal-mine  filed  a  bill,  setting  out  documents  which 
showed  this  to  be  the  state  of  his  title,  but  bj  mistake  alleging  that  he 
was  tenant  in  tail.    The  prayer  of  the  bill  was  to  restrain  the  lessees  of 
a  conterminous  mine  from  trespassing  upon  his  mine,  and  to  obtain  an 
account  and  payment  of  the  proceeds  of  their  alleged  wrongful  work- 
ings in  it.     Ailer  an  interim  order  was  obtained,  the  suit  was  com- 
promised in  October  under  an  *  agreement,  whereby  the  defend-   *  974 
ants  were  to  pay  the  plaintiff  400^,  which  he  agreed  to  accept 
for  the  full  value  of  all  coals  to  be  raised  from  the  mine  in  question,  with 
costs  to  be  taxed  in  the  then  next  Michaelmas  term,  and  if  reasonable 
security  to  the  plaintiff  ^s  satisfaction  were  given,  six  months  were  to  be 
allowed  for  the  pa3rment.     Rdd,  — 
That  the  erroneous  allegation  of  title  in  the  bill  could  not  be  regarded  as 
having  led  to  such  a  misapprehension  of  it,  as  would  prevent  a  Court  of 
Equity  from  enforcing  the  agreement  for  compromise : 
That  under  the  agreement  the  defendants  were  not  entitled  to  have  the  plain- 

tiff^s  title  deduced  and  verified : 
That  the  compromise  could  not  be  enforced  by  petition  hi  the  original  suit*, 
but  that  a  new  suit  was  properly  instituted  for  this  purpose.  —  Richard- 
son V.  Eyton,  79. 

CONTRACT. 

Where  persons  sign  a  written  agreement,  and  there  has  been  no  fraud  or 
mistake,  the  written  agreement  binds  at  law  and  in  equity  according  to 
its  terms,  although  verbally  a  provision  was  agreed  to  which  has  not 
been  inseirted  in  the  document;   subject  to  this,  that  the  defendant 
in  equity  may  call  upon  the  Court  to  be  neutral  unless  the  plaintiff  will 
consent  to  the  omitted  term. 
Where,  therefore,  the  defendants  agreed  in  writing  to  grant  a  plaintiff  a  lease 
at  a  specified  rent  and  for  a  specified  term,  subject  to  the  same 
covenants,  clauses,  and  agreements  as  were  contained  in  an  expiring 
lease  under  which  he  then  held  the  property,  and  the  plaintiff  filed 
a  claim  for  specific  performance,  stating  the  above  agreement,  and  that 
it  was  further  agreed  that  he  should  pay  a  premium  of  200/.,  which  by 
his  claim  he   offered  to  do :   Held,  reversing  the  Yice-Chancellor^s 
*   decision,  that  this  additional  term  did  not  render  the  statute  of  frauds 
a  valid  defence  to  the  claim. 
Other  defences  having  been  set  up  as  to  the  agreement  having  been  unduly 
obtained,  on  which  no  decision  had  been  given  below,  but  which  failed 
on  appeal:   Held,  that  although  the  decree  was  one  of  reversal,  the 
defendants  must  pay  the  costs  of  a  vivd  voce  examination,  rendered 
necessary  by  these  defences  before  the  Appeal  Court,  the  examination 
taking  the  place  of  an  issue. 

[763] 


■el  for  the  reipoDdeDt  itated  that  nuUml  comideratiinu  bad  not  been 
brought  before  the  Court,  th«  Court  acceded  to  a  motion  for  rehearing, 
although  twentjr-one  days  bad  elapied ;  but  whelher  anch  rehearing  waa 
a  matter  of  right,  quart,  -r-  Ex  parte  IStmer,  927. 
See  abo  Flkaoino. 

PRINCIPAL  AND  AGENT. 

Under  the  Factors  Act,  5  &  6  Vict.  c.  39,  a  contract  with  an  agent  for 
the  pledge  of  goods  will  be  valid  as  against  the  principal,  though  the 
person  dealing  with  the  agent  knows  bim  to  be  only  an  agent  in  respect 
of  the  goods  pledged,  provided  that  the  person  so  dealing  acts  6(»id,;Ue 
and  without  notice  that  the  agent  is  acting  maUJide  and  bejond  bis 
authority. 
To  deprive  the  pledgee  of  the  protection  of  the  Act,  he  must  be  fixed  with 
knowledge  that  the  agent  is  so  acting  as  above  stated,  and  do  mere 
saspicion  will  amount  to  notice  ;  nor  will  the  knowledge  that  the  agent 
has  power  to  sell  the  gooilB  constitute  notice  that  he  has  not  power  to 
pledge  them. 
A  bill  for  an  account  by  a  principal  against  his  agent  is  not  necessarv  where 
the  transaction  to  which  it  relates  is  a  single  transaction  and  untainted 
by  fraud.  —  NavuUhaa  v,  Brownrigg,  441. 

PEENCIPAL  AND  SURETY. 

A  surety,  who  as  such  wa«  indebted  together  with  bis  principal  upon  * 
joint  note,  received  from  the  holder  a  letter,  stating  that  the  holder  waa 
about  to  make  the  principal  a  bankrupt,  but  could  not  proceed  witboot 
joining  the  surety,  and  asking  whether  the  surety  would  j<»n  the  prin- 
cipal  in  a  fresh  note  payable  jointly  and  severally.     The  surety's  soli- 
citor answered  that  the  surety  would  in  a  post  or  two  pay  tbe  amount 
and  interest  due  on  the  joint  security.    Hdd,  that  the  contract  was  not  - 
changed ,  and  that  the  surety  had  neither  at  law  nor  in  equity  rendered 
himself  severally  liable. 
Qiuert,  whether  the  diela  in  Thorp  t.  Jaduoti,  2  Younge  ft  Collyer,  Excfa. 
661,  can  be  supported,  and  whether  a  joint  loan  creates  in  equity  a 
joint  and  separate  liability. — Jotttt  v.  Beach,  866. 
PRODUCTION  OF  DOCUMENTa    Se«  Practick,  9. 

'987    -PUBLIC  COMPANY. 

1.  By  the  rules  of  a  for^gn  railway  company,  established  as  a  KeiHi 
anoHyme,  it  was  provided  that  the  general  meeting  convened  by  notice 
should  represent  the  whole  body  of  shareholders,  and  should  take  c<^ 
niiance  of  the  accounts  and  balances,  and  that  their  approval  of  the 
balances  should  completely  discharge  the  board  of  directors.  Two  of 
the  English  directors  retired  in  consequence  of  the  small  amount  paid 
up.  Afterwards,  by  ibe  sanction  of  tbe  solicitor  appointed  by  the 
committee  of  management,  they  retnmed  to  several  English  subscriber* 
the  amount  of  their  deposits  without  interest,  and  bought  up  the  shares 
of  others,  and  paid  over  the  balance  of  the  deposits  in  their  hands  to 
the  conUnuing  directors  of  the  company,  who  received  it  and  sanc- 
tioned the  transaction.  Some  shareholders,  on  behalf  of  themselvea  and 
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During  the  life  of  tbe  father,  a  portion  of  tlie  eitate  A.  was  sold,  and 
the  proceeds  aj^lied  to  tbe  purebase  of  tbe  land  tax  of  both  estates : 
Hdd,  that  on  the  estate  B,  shifting  under  tbe  provisions  of  the  settle- 
ment, tbe  second  son  bad  no  claim  against  that  estate  for  the  amount 
expended  in  tbe  purchase  of  tbe  land  tax  of  that  estate.  —  Harriion  y. 
Sound,  190. 
2.  Bv  an  antenuptial  settlement  a  fund  was  dedared  to  be  held  by  the  trustees 
npon  trust  for  tbe  intended  wife  for  life,  for  her  separate  use,  without 
power  of  anticipation,  and  after  her  death,  in  trust  for  the  intended  bns- 
band  for  life,  and  after  tbe  decease  of  the  surrivor,  in  trust  for  the 
children  of  tbe  marriage  as  the  intended  husband  and  wife  should 
jointly  appoint,  and  (subject  thereto  and  to  a  separate  power  of  appoint- 
ment in  tbe  survivor)  in  trust  for  tbe  children  equally,  to  be  vested 
in  sons  at  twenty-one  and  in  daH^ten  at  twenty-one  or  marriage. 
There  was  also  a  power  for  the  trustees,  at  the  request  of  the  husband 
and  wife,  during  their  joint  lives,  to  advance,  for  the  benelit  of  any  child 
whoit  portion  Mkould  not  be  vested,  any  part  of  bis  or  ber  presumptive 
portion,  and  to  apply  for  or  towards  tbe  maintenance  or  education 
of  any  such  child  or  children,  all  or  any  part  of  tbe  income  of  such  his, 
ber,  or  their  presumptive  portions.  The  only  children  of  tbe  marriage 
were  two  sons  and  a  daughter.  The  husband  and  wife  appointed  the 
trust  fund  to  the  three  children  equally,  to  be  vested  in  sons  at  twenty- 
one  and  in  tbe  daughter  at  twenty-one  or  marriage,  with  trusts  for 
accmer  in  the  event  of  any  child  dying  before  attaining  a  vested  interest. 
By  the  same  deed  tbe  husband  and  wife  requested  the  trustees  to  pay  for 
five  years  afler  tbe  date  of  tbe  deed  certain  snms  for  the  maintenance 
of  tiie  three  children,  and  after  the  expiration  of  that  period,  to  pay 
1501.  towards  the  maintenance  and  education  of  tJie  children  during  tbe 
residue  of  the  life  of  tbe  wife.  Held,  that  tbe  maintenance  clause 
did  not  enable  tbe  wife  to  affect  ber  life  interest  by  such  a  prospective 
provision,  at  all  events  as  regarded  any  period  beyond  the  minority  of 
the  sons,  or  the  minority  or  marriage  of  the  daughter.' — Eorloek  v. 
fforloek,  644. 

See  also  Pleadino,  1. 
DELIVERY  UP  OF  DEEDS.    See  SoucrroR,  I. 
DEVISEE,     See  Windi.no-up  Acts.  4. 
DISMISSAL  OF  BILL.     See  Pbactice,  18. 
•  DOWER.     See  Husband  and  Wifb,  1.  •  977 


ELECTION.    See  Will,  14. 

EQUITY.  JURISDICTION  IN.    See  Public  Companv,  5.    Shippeto. 

EVIDENCE.    See  Practiok,  12. 

EXECUTOR. 

1.  The   survivor  of  two  executors,  who   had  taken  out  administration   to 
the  other,  filed  a  bill  to  set  aside  a  mortgage  of  part  of  the  assets  made 
by  the  deceased  executor  as  having  been  a  breach  of  trust.    Hdd,  tbat 
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oatatADdiDg  had  been  tbe  subject  of  diicuuion  in  die  finuoe  committee, 
and  bad  been  coiuidered  bj  tfaem  uniatiefactorj.  Before  tbe  executioD 
of  the  Bgreementi  and  before  the  presentation  of  the  check,  the  bank 
fiiiled  on  which  it  wan  drawn,  and  in  which  the  chainnan  wu  a  partner. 
Held,  that,  whether  the  cbainuan,  in  desiring  the  presentation  of  the 
check  to  be  delayed,  was  acting  ultra  virei  or  not,  his  act  was  sanc- 
tioned by  the  committee,  and  bound  the  company,  and  that  the  com- 
pany, and  not  the  land-owner,  most  bear  the  loss. 

But  temble,  that  the  chairman  was  not  acting  tdlra  viret,  being  one  of  the 
drawers  of  the  check. 

The  check  was  not  dated  as  drawn  at  any  place,  but  was  headed  villi  the 
name  of  tbe  railway.  Hdd,  that  this  did  not  indicate  any  place  so  as 
to  satisfy  the  temu  of  the  clause  in  the  Stamp  Act  exempting  checks 
from  duty;  but  that  the  check  was  void,  and  that  on  this  account, 
independently  of  any  other,  the  loss  muat  be  sustained  by  the  com- 
pany.—  Lord  Ward  t.   The  Oxford  Raiimay  Company.  IflO. 

4.  Persons  obtaining  from  the  legislature  power  to  interfere  with  the  rights  of 
property,  are  bound  strictly  to  adhere  to  the  powers  so  conceded  to 
them,  to  do  no  more  than  the  legislature  has  sanctioned,  and  to  proceed 
only  in  the  mode  which  the  legislature  has  pointed  out ;  but  (except  in 
a  proceeding  at  the  instance  of  tbe  Attorney-General)  any  one  seeking 
the  assistance  of  a  Court  of  Equity,  to  restrain  tbe  violation  of  sach  a 
contract  with  the  legislature,  is  bound  to  show  that  he  has  a  private 
interest  in  the  matter.* 
989  *  Therefore,  where  a  Water-works  Act  empowered  a  company  to  divert 
the  wat«r  of  a  stream  (without  limit  as  to  quantity),  by  means  of 
an  open  channel  filled  with  loose  stones,  and  they  were  diverting  it 
by  means  of  a  colvett :  Eeld,  that  another  company,  who  were  entitled 
to  the  water  of  a  stream  into  wbjcb  the  diverted  stream  had  flowed,  were 
not  entitled  to  an  injunction  to  restnun  a  violation  of  the  terms  of  the 
Act  as  to  the  mode  of  diveteion.  —  T*<  Manor,  &c. ,  of  Lwerpool  v.  The 
Chorky  Water-teorki  Company.  862. 

6.  The  Court  is  not  exceeding  its  funcUons  in  deciding  a  purely  legal 
question  arising  in  a  suit  before  it,  either  with  or  without  legal  aasiat- 
ance.  but  ought  to  decide  such  a  question  where  the  controversy 
and  material  facts  are  plain. 

A  railway,  associating,  allyiug,  and  connecting  itself  with  another,  does 
not  thereby  become  equitably  "amalgamated"  with  it. 

An  agreement  to  amalgamate  as  Jrom  a  time  past  may  possibly  in  eqni^ 
amount  to  amalgamation ;  but  an  agreement  to  do  so  at  a  future  period 
will  not,  until  that  period  arrives. 

Fending  tbe  progress  of  a  bill  through  Parliament,  authorising  tbe  S.  V. 
Company  to  lease  their- line  to  the  N.  W.  Company,  tbe  bill  was 
opposed  by  the  S.  B.  Company,  and,  upon  a  compromise,  a  clause  was 
inserted,  securing  to  the  S.  B.  Company  the  use  of  part  of  tbe  line  and 
tbe  j'oint  use  of  a  station,  subject  to  the  cesser  of  these  rights  in  the 
event  of  tbe  S.B.  RailwayCompanybebgleasedto  or  amalgamated  with 
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a  fourth  company,  yiz.,  the  G.  W.,  who  were  rivals  to  the  N.  W.  Com- 
pany. At  this  time  the  S.  B.  Company  was  under  no  engagements 
to  the  6.  W.  Company.  Subsequently,  however,  those  two  companies 
entered  into  agreements,  giving  facilities  and  preference  to  each  other^s 
traffic,  and  agreed  to  amalgamate  at  a  future  time,  if  the  sanction 
of  Parliament  could  be  obtained.  Edd,  that  this  was  not  such  a 
change  of  circumstances  produced  by  the  conduct  of  the  S.  B.  Com- 
pany as  to  exclude  them  from  equitable  relief  by  injunction  for  the 
enforcement  of  the  right  of  user  conferred  on  them  by  the  Act. 
The  Court  may  interfere  between  two  railway  companies  entitled  to  the  joint 
use  of  a  station  by  prescribing  regulations  for  its  management;  but 
such  interference  ought  not  to  take  place  without  grave  occasion.  The 
Court  may  also  direct  a  partition  of  the  station,  and  appoint  a  receiver 
if  necessary.  But  where  provisions  exist  for  the  settlement  of  disputes 
on  the  above  subjects  by  arbitration,  the  Court  will  withhold  its  interpo- 
sition until  the  remedy  thus  provided  has  been  resorted  to.  —  The 
Shrewsbury  and  Birmingham  Railway  Company  v.  The  Stour  Valley 
Bailway  Company^  866. 

RAILWAY  COMPANY.    See  Public  Company. 

*  RECEIVER.    See  Injunction,  3.  .  ♦990 

REHEARING.    See  Practice.  1,  14,  22. 

RELEASE.    See  Injunction,  1. 

REVERSIONARY  INTEREST.    See  Vendor  and  Purchaser,  1. 

REVIVOR.    See  Administration  of  Assets,  1.    Practice,  10,  15. 

REVOCATION  OF  WILL.    See  Will,  12. 

RIGHT  TO  BEGIN.    See  Practice,  6. 

V 

SCRIVENER.    See  Bankruptcy,  6. 

SECURITY  FOR  COSTS.    See  Practice,  13. 

SETTING  ASIDE  SALE.    See  Vendor  and  Purchaser,  1. 

SHAREHOLDER.    See  Bankruptcy,  9.    Public  Company.    Windino-up 

Acts. 
SHIFTING  CLAUSE.    See  Deed,  1.    Will,  1. 
SHIPPING. 

1.  An  unregistered  contract  for  the  sale  of  shares  in  a  British  vessel  cannot 

be  enforced  in  equity.  —  Hughes  v.  Morris,  349. 

2.  The  provisions  of  the  Ship  Registry  Acts  apply  equally  to  contracts  as 

to  sales;  and  the  whole  frame  of  these  Acts  negatives  any  equity 
resulting  out  of  the  doctrine  of  notice.  An  unregistered  agreement, 
therefore,  with  the  registered  owner  of  a  ship,  which  the  owner  sub- 
sequently transfers  for  value  to  another  person  who  has  notice  of 
the  agreement,  cannot  be  enforced  either  as  against  the  ship  or  its 
proceeds. 
Whether  upon  such  a  contract  an  action  for  damages  could  be  sustained, 
qwxre, 
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How  far  ftctiul  fntaA  in  ttich  a  cue  would  be  relier&ble  in  equi^,  quare.  — 
IfcCafMotU  V.  fianMn,  403. 

See  tixo  iNJummoN,  3. 
SHIP  REGISTEY  ACTS.    S«  Saippnro. 
SOLICITOR. 

1.  In  an  administration  init,  imitated  hy  an  infant  eeitui  que  tnut  nnder 

a  will  against  the  executors,  one  of  the  execntora  admitted  that  part 
*961  of  certain  sunu  advanced  hy  him  on  *  mortgage  formed  part  of 
the  trust  estate.  Ad  order  was  made  in  the  suit  for  the  comple- 
tion of  contract*  for  sales  of  the  mortgaged  propertj  which  had  been 
entered  into  bj  Uie  executor.  Under  this  order  the  pnrobase-monejs 
were  paid  into  court  to  the  credit  of  the  cause.  The  order  directed  the 
executor  to  execute  the  conveyances,  and  deliver  the  title-deeds  to  the 
petitioners ;  but  the  executor's  solicitors  refused  to  give  up  the  deeds, 
claiming  ■  lien  upon  them  for  costs  due  from  the  executor  and  advances 
made  for  the  maintenance  of  the  plaintiC  Held,  that  the  Court  had 
jurisdiction  on  petition  to  order  the  solicitors  to  delirer  up  the  deeds. — 
Francit  v.  Francit,  73. 

2.  In  an  action  brought  by  an  attorney  against  his  client,  upon  his  bill  of  costs, 

the  client  obtained  an  order  for  taxation  on  the  terms  of  withdrawmg 
all  his  pleas  except  mmquam  indebitatta.  Afterwards  he  withdrew  all 
his  pleas,  and  applied  to  the  Judge  for  an  order  of  taxation,  nnder  the 
6  &  7  Vict.  c.  73,  which  was  refused  for  want  of  jurisdiction.  EM, 
that  the  client  could  not  obtain  an  order  for  taxation  from  the  Court 
of  Chancery,  there  being  no  special  circumstance  beyond  mere  orer- 
charge. 
SembU,  that  where  judgment  has  been  given  in  the  attorney's  action,  the 
special  jurisdiction  given  by  the  6  &  7  Vict.  c.  73,  §  37,  does  not 

Where  special  circumstances  are  relied  upon  as  a  ground  for  taxation 
after  the  prescribed  time,  they  must  be  such  as  the  client  could  not  have 
reasonably  availed  himself  of  sooner. 

Banblt,  that  mere  overcharge  is  not  a  special  drcnmstance  within  the  meaning 
of  the  Act.  —In  n  Barnard,  369. 

3.  A  solicitor,  who  was  the  chtefacting  executorofa  client,  retained  theai 

of  his  bills  of  costs,  as  solicitor  of  the  testator  and  of  the  e 
out  of  assets  received  by  bim,  and  died,  A  suit  was  instituted  for 
the  administratioD  of  his  estate.  Twelve  years  after  his  death,  and 
twenty  years  after  the  solicitor  had  ceased  to  act  professionally  for 
the  executors  of  the  testator,  the  testator's  repreaentative  aought  against 
iLe  representatives  of  the  deceased  solicitor  an  order  for  the  delivery  and 
taxation  of  the  solicitor's  bills,  under  the  6  &  7  Vict.  c.  73.  Edd.  that 
whether  the  Act  gave  jurisdiction  to  make  such  an  order  or  not,  such  an 
order  ought  not  to  be  made. 
Executors  retained  tbe  son  of  one  of  them  to  act  as  their  solicitor  in  the 
administration  of  the  estate,  and  tbe  solicitor's  bills,  or  some  of  them, 
were  paid  by  credit  being  given  to  the  son  in  accounts  between  him  and 
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bia  fkther.  Hdd,  tliAt  tMa  fltct  wu  not  nich  a  ipedsl  drcnnuUnce 
as  noold  warrant  an  order  for  the  deliveiy  and  taxatioa  of  the  sou's 
biUa  of  costs,  upon  a  petidon  presented  under  the  6  &  7  Vict.  c.  73,  ten 
jeors  aft«r  the  pafment,  even  if  that  interval  did  not  exclude 
the  juriadictiou  to  make  'such  an  order. — Ex  parte  ShaekeU,  *992 
812. 

See  also  BANKRDTTcy,  6,  18. 

SPECIFIC  PERFORMANCE.    See  SmPHKO.    Tbkdor  amd  Pobchasbr,  2. 

STATUTES. 

7  G«o.  4,  c.  57.    See  ABSiOimxMT. 

2  &  3  WiU.  4,  c.  100.    Sea  Tithm; 

8  &  4  Wm.  4,  c.  27.    See  Tith«b;  Will,  8. 

3  A  4  Will.  4,  c.  104.    See  Whomko-up  Acts,  4. 

&  &  6  Will.  4,  c.  76.    See  Municipal  Cokporation  Act. 

1  Vict.  c.  26.    See  Will,  6,  12. 

6  A  6  Vict.  c.  39.    See  Pbwcipai.  and  AaEHT. 

6  &  7  Vict,  c  73.    See  Solicitob,  2,  3. 

12  &  13  Vict.  "c.  106.    See  Bankrdptct,  7. 

13  &  14  Vict.  c.  60.    See  Trdbtkb  Act.  1860. 

14  ft  16  VicL  c.  99.     See  Practick,  12. 
16  &  16  Vict.  c.  86.    See  Phacticb. 

STATUTES,  CONSTRUCTION  OF.    See  Bakkrcptct,  11. 
SUPPLEMENT.    See  Phacticb,  4. 


TAXATION  OF  COSTS.    See  Soucitob.  2,  3. 
THELLU8S0N  ACT.    See  Wux,  4. 
TITHES. 

The  Act  2  &  3  Will.  4,  c.  100,  is  nnaffected  bj  the  provisions  of  the  Act 
3  &  4  WiU.  4,  c.  27;  the  interpretation  clause  of  the  latter  Act, 
although  enacting  that  the  word  "land"  shall  in  its  meaning  extend 
to  tithes,  has  reference  to  an  estate  in  tithes,  and  not  to  tithes  as  a  chat- 
tel, and  the  second  section,  therefore,  does  not  embrace  the  case  of  a 
render  of  tithes  as  a  chattel  by  the  person  bound  to  paj  to  the  tithe- 
owner.  —  Tht  Dtan  of  Ely  v.  MUs,  469. 
TRADING.  See  Bakkbuptct,  6. 
TRUSTEE. 

A  breach  of  trust  will  constitute  mereljr  a  simple  contract  debt,  unless 
there  is  something  in  the  creation  of  the  trust  to  raise  a  liability  on 
covenant  against  the  trustee.  —  Adey  v.  Arnold,  432. 
See  also  Banereiptcy,  13,  16.    Practice. 
TRUSTEE    ACT,  I860. 

1.  BembU,  that  the  Lords  Justices,  intrusted  by  warrant  under  the  sign 
manual  to  ma.ke  orders  in  Lunacy,  have  jurisdiction  to  make  a  vesting 
order  under  the  Trustee  Act,  where  the  heir  of  the  snrvivor's  trustee  is 
of  unsound  mind;  but  for  greater  certainty,  the  Lord  Chancellor  made 
the  order.  —In  n  WaagKt  Tnut,  279. 
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*  993    *  2.  Husband  of  executrix  out  of  the  jurudiction,  held,  to  be  a  trustee 

within  the  Trustee  Act,  1850,  §  22.  —  ExparU  Bradshaw,  -900. 

VENDOR  AND  PURCHASER. 

1.  If  previously  to  the  sale  of  a  reversionary  interest,  the  v^ndor  and  pur- 

chaser concur  in  ascertaining  from  persons  of  competent  skill,  and  hav- 
ing knowledge  of  the  property  and  of  all  the  circumstances  likely  to 
influence  its  value,  a  well-considered  estimate  of  what  the  property 
would  be  likely  to  fetch  at  a  sale,  and  act  on  that  opinion  —  SembU^ 
that  such  a  transaction  would  not  be  afterwards  disturbed  merely  be- 
cause other  surveyors  afterwards  came  to  a  different  conclusion  from 
that  on  which  the  parties  acted.  It  is  not  necessary  to  give  validity  to 
such  a  sale  that  it  should  be  made  by  public  auction.  But  where,  upon 
the  sale  by  private  contract  oX  such  an  interest  in  leaseholds,  nothing 
was  done  except  obtaining  the  opinion  of  an  actuary  unacquainted  with 
the  local  circumstances  likely  to  influence  the  value,  and  in  a  suit 
to  impeach  the  sale  the  purchaser  was  unable  to  show  that  he  had  given 
the  full  value,  the  sale  was  set  aside.  —  Edwards  v.  Burt,  56. 

2.  Land  was  advertised  to  be  sold  in  lots  as  fireehold,  subject  to  conditions, 

one  of  which  was,  that  all  objections  to  the  title,  not  made  within  a  pre- 
scribed time,  should  be  considered  as  waived;  and  another  provided 
that  any  misstatement  of  the  quality,  tenure,  outgoings,  or  other  par- 
ticulars, should  be  the  subject  of  compensation.  An  objection  to  the 
title  of  one  lot  was  taken  after  the  prescribed  time,  that  it  was  of  copy- 
hold tenure.  It,  however,  appeared  that,  under  a  composition  with  the 
lord,  the  rights  of  the  copyhold  were  such  as  to  render  the  tenure 
hardly  different  from  that  of  freehold.  Held,  that  the  misdescription 
did  not  form  a  ground  for  resisting  a  specific  performance,  although 
the  decision  might  have  been  otherwise  had  the  misdescription  been 
wilful. 
Another  lot  was  described  in  the  particulars  as  being  sold  with  a  certain  res- 
ervoir and  water- works,  yielding  a  yearly  rental  of  60/.,  exclusively 
of  the  land  and  buildings.  An  objection  was  taken  after  the  prescribed 
time,  and  was  supported  by  the  fact  that  this  rent  arose  from  supplying 
with  water  certain  houses  separated  from  the  reservoir  by  the  property 
of  strangers,  over  which  the  vendor  had  no  right  to  carry  it  beyond  a 
permissive  right  from  year  to  year  by  payment  of  a  rent.  EM,  that 
the  description  contained  such  a  misrepresentation  as  to  preclude  the 
vendor  from  enforcing  a  specific  performance ;  and  that  the  objection 
was  not  one  as  to  title,  and  therefore  was  not  obviated  by  the  stipula- 
tion as  to  time.  —  Price  v.  Macavlay,  389. 

See  also  Will,  10. 

*  994   ♦  WILFUL  DEFAULT.    See  Piucticb,  7. 

WILL. 
1.  J.  M.  by  his  will  devised  the  Maytham  Hail  estate,  being  of  gavelkind 
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tenure,  to  trustees  upon  trust  to  sell  a  competent  part  for  the  payment 
of  debts,  and  subject  thereto  upon  trust  for  P.  M.  for  life,  and  after 
his  decease  for  the  first  son  of  P.  M.  for  life,  and  after  his  decease 
for  the  first  son  of  such  first  son  and  the  heirs  male  of  his  bodj, 
and  in  default  of  such  issue,  for  every  other  son  of  P.  M.  successivelj 
for  the*  like  interests  and  limitations,  and  in  default  of  issue  of  the  body 
of  P.  M.,  or  in  case  of  his  not  leaving  any  at  his  decease,  for  T.  M.  for 
life,  and  after  his  decease  for  T.  6.  M.,  the  eldest  son  of  T.  M.,  for  life, 
and  after  his  decease  for  the  first  son  of  T.  G.  M.,  and  the  heirs  male 
of  his  body,  and  in  default  of  issue  of  the  body  of  the  said  T.  G.  M., 
for  every  other  son  of  T.  M.,  successively  for  the  like  estates  and 
interests,  and  on  ftulure  of  all  such  issue  of  the  body  of  T.  M.,  upon 
trust  for  him,  his  heirs  and  assigns  for  ever ;  P.  M.  never  had  any  chil- 
dren :  Hdd,  that  P.  M.  took  an  estate  for  life  with  remainder  to  his 
first  unborn  son,  if  such  son  had  been  bom,  and  that  all  the  remainders 
over  were  void :  Held,  also,  that  effect  was  to  be  given  to  the  gift  over 
to  T.  M.  and  his  sons  in  default  of  issue  of  the  body  of  P.  M.,  &c,,  as 
an  independent  clause,  and  that  it  was  consequently  valid. 

Although  by  the  doctrine  of  cy  pres  or  by  implication  as  applied  to  the  con- 
struction of  a  will,  ap  estate  may  be  carried  otherwise  than  in  the  exact 
form  and  manner  indicated  by  the  testator,  yet  it  must  always  be  in 
favour  of  a  class  or  part  of  a  class  of  persons  intended  to  be  provided  for 
by  the  testator. 

In  construing  wills  effect  may  in  certain  cases  be  given  to  the  general  intent 
at  the  expense  of  a  particular  intent,  but  this  is  not  to  be  done  without 
an  actual  necessity. 

Where  an  estate  is  so  limited  to  A.  as  would  generally  raise  by  implication  an 
estate  tail,  but  there  are  added  limitations  to  the  children  of  A.  which 
are  void  for  remoteness,  it  is  not  a  general  rule  to  reject  these  limita- 
tions as  unimportant  and  to  give  to  A.  an  estate  tail,  although  cases 
may  arise  in  which  this  would  be  done  in  &voar  of  the  clear  intention  of 
the  testator.  • 

The  cases  of  PiU  v.  Jackson,  2  Bro.  C.  C.  51,  and  Nicholl  v.  NichoU,  2  W. 
Bl.  1159,  observed  on. 

Where  there  are  gifts  over  which  are  void  for  perpetuity,  and  there  is  a  sub- 
sequent and  independent  clause  on  a  gift  over  which  is  within  the  line 
of  perpetuity,  effect  cannot  be  given  to  such  clause  unless  it  will  accord 
with  previous  valid  limitations. 

*  A  gift  over  made  in  words  comprising  only  one  event  will  not  be    *  995 
construed  as  made  on  two  events,  although  in  point  of  fact  it  may 
consist  very  reasonably  of  two  branches,  unless  it  is  so  expressed  by  the 
testator. 

J.  M.  provided  by  his  will  that  if  P.  M.  or  T.  M.  or  any  of  their  issue  should 
become  entitled  to  the  Jodrell  estate,  then  the  trustees  should  stand 
seised  of  the  devised  premises  upon  trust  for  the  next  person  entitled 
thereto  under  his  will,  as  if  the  person  so  succeeding  to  the  Jodrell 
estate  were  dead :  T.  M.  died  after  the  date  of  the  will,  and  the  testa- 
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tor,  by  a  codicil.i  declared  that  hi*  tniiteei  thonld  stand  seised  of  the 
devised  esUtes  npon  trust  for  his  wife  for  life,  and  then  upon  the  tnista 
declared  hy  his  will,  subject  to  the  dedarstioa  therein  contained  with 
rererence  to  the  Jodrell  estate.  On  the  death  of  the  widow,  P.  M. 
came  into  possession  of  the  MajUiam  Hall  estate,  being  at  that  time 
entitled  to  a  life  estate  in  remainder  in  the  Jodrell  eelate,  the  tenant  for 
life  of  that  estate  being  then  liriog :  Hdd,  first,  that  this  was  not  such 
an  interest  in  P.  M.  as  fell  within  the  intention  of  the  shifting  clause, 
and  that  it  did  uot  in  that  event  come  into  operation.  HrM,  secondly, 
on  P.  M.  afterwards  coming  into  possession  of  the  Jodrell  estate,  on 
the  death  of  the  tenant  for  life,  that  then  the  Maytham  Hall  estate  went 
over  and  became  vested  in  the  trustees  of  J.  M.'s  will.  Bdd,  thirdlj, 
on  the  construction  of  the  clanee  generally,  that  its  operation  was  not 
confined  to  one  shifting,  bnt  that  it  operated  to(\a  quotitt  as  regarded 
the  parties  named  in  it. 
The  Jodrell  estate  was  limited  under  the  will  of  £.  J.,  to  the  use  of  H.  J.  for 
life,  with  remainder  to  the  nse  of  the  aons  and  danghters  of  M.  J.  suc- 
cessively in  tail,  with  remainder  to  the  use  of  S.  M.  for  life,  with  re- 
mainder  to  her  sons  and  daughters  in  tail,  with  remainder  to  P.  U.,  son 
of  J.  M.,  for  life,  with  remainders  to  his  sons  and  daughters  in  tail,  with 
remainder  to  T.  11.,  another  son  of  the  said  J.  M.,  for  life,  with  re- 
mainders to  his  sons  and  daughters  in  tail,  with  divers  remainders 
over.  The  will  contained  a  proviso  that  if  P.  M.  and  T.  M.,  or  mther 
of  them,  their  or  either  of  their  issue,  or  any  other  son  or  sons  of  the 
s«d  J.  M.,  or  his  or  their  isnie,  should  become  entitled  to  an  estate 
oi  ^^ebold  or  inheritance  in  possession  of  or  in  the  Maytfaam  Hall 
estate  belonging  to  R.  M.,  "so  as  to  be  in  the  possession  or  in  the 
actual  receipt  of  the  rents  and  profits  thereof,"  then  and  in  that  case 
the  estates  devised  by  her  will  should  shift  from  the  person  to  becoming 
entitled  in  manner  therein  mentioned.  At  the  date  of  the  will,  R,  M. 
was  entitled  to  the  Maytham  Hall  estate,  partly  in  fee  and  partly  as 
tenant  in  tail.  The  Maytham  Hall  estate  was  subsequently  disentailed 
■  996  and  devised,  and  so  (tame  *  to  the  son  of  T.  M.  (who  was  then  entitled 
in  possession  to  the  Jodrell  estate),  by  limitation  as  a  purchaser,  and 
not  by  inheritance,  or  under  the  original  limitations  existing  at  the  date 
of  the  testator's  will.  Whether,  looking  at  the  dealing  with  the  May- 
tham Hall  estate,  it  became  vested  in  T.  M.  in  such  a  manner  as  to 
make  the  Jodrell  estate  go  over,  qatert.  —  Monypamy  v.  Bering,  145. 
2.  The  words,  "The  said  fourth  schedule,"  in  a  will,  A«Id  to  mean  "the  said 
GIUi  schedule,"  npon  a  consideration  of  all  the  provisions  of  the  will 
and  of  the  state  of  the  testator's  property  and  family  when  the  will  was 
made,  although  the  actual  words  involved  no  contradiction  nor  repug- 
nancy to  the  other  provisions  of  the  will,  except  by  makiug  in  one 
instance  insufficient  provision  for  the  charges  thereby  created,  having 
regard  to  the  value  of  the  property,  and  by  making  capricious  and  im- 
probable diepositions,  at  variance  with  what  appeared  to  be  the  general 
intention.  —  Hart  v.  Tulk,  300. 
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8.  A  testator  bequeathed  the  interest  of  certain  personal  property  to  his  wife 
for  life ;  "at  her  death  one  half  of  the  said  property  I  give  to  my  son 
G.  M.,  the  remaining  half  to  be'  equally  divided  between  my  two 
daughters,  and  at  their  deaths  said  shares  to  be  equally  divided 
among  their  children  respectively :  '*  ffeld^  that  the  son  took  an  ab- 
solute interest  in  the  moiety.  —  Scrivener  v.  Smith,  399. 

4.  By  the  marriage  settlement  of  A.  B.,  the  grandnephew  of  the  testator, 
certain  family  estates  were  settled  so  as  to  give  to  the  father  of  A.  B. 
an  estate  for  life  and  then  an  estate  for  life  to  A.  B.  himself,  both  these 
estates  being  subject  to  a  term  of  years  the  trusts  of  which  were  to 
raise  portions  for  younger  children  of  the  marriage  to  an  amount  in  the 
whole  varying  according  to  the  number  of  such  children,  and  which  in 
the  events  which  happened  was  40,000^.  .Thp  testator  by  his  will 
made  a  large  provision  .for  A.  B.,  and  then  reciting  this  settlement 
bequeathed  to  his  executors  a  sum  of  15,000Z.  on  trust  to  invest  and 
accumulate  the  income  during  the  life  of  A.  B.,  but  if  A.  B.  should  die 
within  twenty  years  from  his  the  testator^s  death  then  the  accumulation 
to  be  continued  for  so  long  a  time  as  would  make  up  the  twenty  years, 
and  upon  the  completion  of  the  accumulation,  on  trust  to  stand  pos- 
sessed of  the  trust  moneys  to  pay  and  apply  the  same  or  a  competent 
part  thereof  in  satisfaction  of  the  portions  and  in  exoneration  of  the 
settled  estates,  and  subject  thereto  upon  the  trusts  of  the  testator's 
residuary  personal  estate :  the  testator  also  provided  that  if  before  the 
expiration  of  the  period  of  accumulation  the  accumulated  fund  should 
be  sufficient  to  answer  the  aforesaid  purposes,  then  the  accumulation 
should  cease.  A.  B.  lived  beyond  twenty-one  years  from  the  tes- 
tator's death ;  and  at  the  expiration  of  twenty-one  years,  a  *  sum  *  997 
of  35,6222.  was  accumulated.  A  question  being  raised  in  refer- 
ence to  the  application  of  this  fund,  proceedings  were  subsequently  in- 
stituted for  obtaining  the  opinion  of  the  Court  on  the  point,  at  which 
time  the  accumulations  amounted  to  43,6432.  Held,  that  the  case  feU 
within  the  terms  of  the  second  exception  contained  in  the  second  sec- 
tion of  the  Thellusson  Act,  and  that  the  fund  directed  to  be  raised  was 
applicable  according  to  the  trusts  of  the  testator's  will. 

By  the  terms  of  the  first  exception  in  the  second  section  of  the  Act,  a  grantor, 
settlor,  or  devisor,  or  other  person  or  persons  may  make  provision 
generally  for  the  payment,  not  only  of  his  own  debts,  but  also  of  the 
debts  of  any  other  person :  and  the  provision  for  raising  portions  for 
any  child,  &c.,  mentioned  in  the  second  exception,  includes  portions 
already  created,  and  enables  a  grantor,  settlor,  or  devisor  to  make  the 
same  provision  for  the  children  of  other  persons  as  for  his  own,  except 
that  as  to  the  former  they  must  be  the  children  of  persons  who  take  an 
interest  under  *'  such  conveyance,  settlement,  or  devise  "  as  is  referred 
to  in  the  clause. 

The  words  "  such  conveyance,  settlement,  or  devise  "  relate  to  the  instrument 
by  which  the  grantor,  settlor,  or  devisor  has  made  a  provision  for  the 
portions,  but  it  is  not  necessary  that  the  gift  to  the  parent  should  be  in 
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the  very  daose  of  the  will  which  creates  the  proirision  for  the  children, 
or  that  it  should  be  an  interest  in  the  very  property  directed  to  be 
accumulated. 

Semble,  that  however  small  the  sum  may  be  which  is  given  to  the  parent,  it 
would  still  be  an  interest  within  the  meaning  of  the  clause. 

Cases  may  arise  in  which,  although  an  interest  be  given  to  the  parent,  and 
some  provision  afterwards  made  for  the  children,  that  provision  may 
not  be  made  in  the  way  of  portions  so  as  to  bring  the  case  within  the 
exception  in  question. 

The  cases  of  Eyre  v.  Maraden,  2  Keen,  564,  and  Shaw  v.  RhodeSy  1  M.  & 
C.  135,  and  S.  C,  on  appeal,  sub  nomine,  Evans  v.  HdLier,  5  CL 
&  Fin.  114,  observed  upon.  —  Barringion  v.  LiddeUy  480. 

5.  Estates  A.  and  B.  were  so  settled  that  the  testator  had  no  power  to  deal 

with  A.,  but  had  a  power  of  appointment  over  B.  By  his  will,  made 
after  the  1  Yict.  c.  26,  he  referred  to  the  settlement  and  confirmed  it, 
and,  then  reciting  that  he  had  considerable  freehold  estates  and  might 
become  possessed  of  more,  he  devised  all  his  real  estates  of  which  he 
might  die  possessed  to  certain  persons  as  trustees  for  purposes  totally 
different  from  those  of  the  settlement :  he  had  not  at  the  date  of  his  will 
or  his  death  any  other  estates  besides  A.  and  B.  Hdd,  that  the  testa- 
tor must  be  taken  to  have  known  that  he  had  a  power  of  appointment 
998  over  estate  B.,  that  the  confirmation  of  the  *  settlement  operated  only 
upon  the  estate  A.,  and  that  the  devise  was  a  good  execution  of  the 
power. 
Observations  on  the  operation  of  the  Act  1  Vict.  c.  26,  on  devises  in  execu- 
tion of  powers. — Lake  v.  Currie,  536. 

6.  A  testator  by  his  will  directed  his  trustees  to  purchase  a  sum  of  bank 

annuities,  upon  trust  to  pay  the  dividends  to  his  son  John  for  life,  with 
a  proviso  against  alienation,  and  he  then  provided  that  in  case  his  said 
son  should  marry  with  the  consent  of  his  trustees,  the  annuities  should 
subject  to  the  life  interest  of  his  son  be  settled  for  the  benefit  of  any 
woman  with  whom  his  son  should  intermarry,  and  the  issue  of  such 
marriage  in  such  manner  as  should  be  agreed  upon  with  the  con- 
currence of  his  trustees,  and  subject  to  the  trusts  to  be  declared  in  any 
settlement  to  be  made  on  the  marriage  of  his  son,  or  in  case  none 
should  be  declared,  then  the  annuities  should  go  as  his  son  should  by 
will  appoint ;  and  the  testator  also  provided  that  in  case  his  son  should 
die  unmarried,  or  having  been  married  without  leaving  issue,  and  with- 
out having  exercised  the  power  of  appointment  thereby  given  to  him, 
then  a  moiety  of  the  annuities  should  go  to  persons  named  in  the  will : 
the  son  died  without  ever  having  been  married,  and  having  by  his  will 
appointed  a  portion  of  the  annuities  to  two  of  his  brothers.  ffM^  sus- 
taining this  appointment,  that  in  the  events  which  had  happened  the  son 
had  a  power  of  appointment  over  the  annuities.  —  Sheffield  v.  ITie  Earl 
of  Coventry^  551. 

7.  A  testator  by  his  wiU  gave  certain  annuities  in  the  following  terms :  "  I 

desire  that  my  executors  shall  purchase  annuities  for  each  of  my  two 
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sisters,  E.  B.  and  E.  F.,  of  100^  a  year  each,  the  said  annuities  to  be 
purchased  in  the  British  Funds.**  After  giving  other  annuities  «tmpZi- 
eiter  and  legacies,  the  testator  added,  *'I  direct  my  landed  property  at 
O.  to  be  sold,  and  the  produce  to  go  to  the  carrying  out  of  the  afore* 
said  annuities  and  legacies ;  and  should  the  produce  of  the  said  sale 
not  be  found  sufficient  for  that  purpose,  I  desire  that  the  remainder 
shall  be  made  up  from  my  personal  property ;  **  and  he  directed  the  re- 
mainder of  his  personal  property,  **  after  the  above  annuities  and  all 
legacies  have  been  paid  and  effected,**  to  be  laid  out  '*in  the  purchase 
of  an  annual  income  in  the  31.  per  cent  consols,**  for  the  benefit  of  a 
hospital.  Held,  dissentiente  Lord  Justice  Lord  Cram  worth,  that 
the  annuities  to  E.  B.  and  E.  F.  were  perpetual  annuities.  —  Kerr  ▼. 
The  Middlesex  HospUcU,  576. 

S.  A  testator  devised  his  real  estates  to  trustees,  upon  trust  to  pay  certain 
annuities,  which  were  to  be  increased  in  certain  events,  and  a  term  of 
ninety-nine  years  was  vested  in  other  trustees,  for  better  securing 
the  annuities,  and,  subject  thereto,  the  estates  were  limited  to 
the  testator*s  sons  for  life,  with  divers  remainders  *  over.  The  *  999 
first  tenant  for  life  entered  into  possession,  and  soon  afterwards 
the  events  happened  by  which  the  annuities  were  to  be  increased ;  the 
original  annuities  were  regularly  paid,  but  no  payment  was  made  in 
respect  of  the  increased  annuities ;  after  the  death  of  the  tenant  for  life, 
and  much  more  than  six  years  after  the  period  when  such  increased 
payments  ought  to  have  been  made,  a  bill  was  filed  by  the  annuitants 
to  have  the  whole  arrears  raised  out  of  the  estate  of  the  tenant  for  life, 
and  by  sale  or  mortgage  of  the  term :  Hdd,  that  the  term  being  a  sub- 
sisting term,  on  which  the  trustees  might  obtain  possession,  the  case 
was  within  the  saving  of  the  2dth  section  of  the  Act  3  &  4  Will.  4,  c 
27,  and  that  the  annuitant  was  not  barred  by  the  operation  of  the  42d 
section  of  that  Act  from  recovering  the  entire  arrears. 

The  abstract  question  determined  in  HurUer  v.  Nockolds,  1  M.  &  G.  640,  is 
unaffected  by  this  decision,  though  in  that  case,  as  in  this,  the  annuity 
was  collaterally  secured  by  a  term  of  years,  a  circumstance  which  was 
not  adverted  to  either  in  the  argument  or  judgment.  —  Cox  v.  Dolman, 
592. 

9.  A  testator  directed  his  executors  to  stand  possessed  of  his  personal  estate, 
upon  trust  to  invest  a  sufficient  portion  thereof  in  the  funds,  to  produce 
an  annuity  of  21,  per  week,  to  be  paid  to  one  of  his  sons,  and  that  after 
his  son*s  decease  the  sum  to  be  so  invested  should  fall  into  the  residue. 
He  directed  his  executors,  as  soon  as  his  youngest  child  should  attain 
twenty-one,  to  divide  his  remaining  estate  amongst  all  his  children, 
except  the  annuitant,  equally,  and  directed  that  upon  the  decease  of 
the  annuitant,  the  sum  invested  to  produce  his  annuity  should  be 
divided  in  like  manner  among  all  the  testator*s  other  children  who 
should  then  be  living,  and  the  issue  of  such  as  should  be  dead,  share 
and  share  alike.  The  income  of  the  residuary  estate  was  insufficient  to 
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psy  the  Bnnuitj.  Hdd,  that  the  snnnitant  wifl  entitled  to  haxe  the 
deficiency  made  up  out  of  the  capital,  but  not  to  bftTe  the  anDiii^ 
valued,  and  the  amount  of  the  Tsluation  paid  to  him.  ~  Wright  t. 
CaUendtr,  662. 

10.  A  teitator  deviaed  copj'holdt  to  luch  uMa  as  A.  and  B.,  or  the  surriTon 

of  them,  his  esecntors  or  administrators  thould  appoint,  and  subject 
thereto  to  the  use  of  A.  and  B.,  their  heirs  and  assigns  for  ever  upon 
certain  trusts ;  and  he  directed  his  said  trustees  to  aetl  the  copj'holds  as 
soon  as  conveniently  might  be.  Held,  that  the  trustees  could  make  a 
good  title  to  a  purchaser  without  being  admitted.  —  6Uu»\.  Bichard- 
ton,  658. 

11.  Bequests  to  the  sons  and  daughters  of  D.  of  200Z.  each,  also  to  the  chil- 

dren of  a  son  of  D.  200J.,  to  be  equally  divided  among  them,  to  be  paid 
twelve  months  tSter  the  decease  of  the  testator^s  widow ;  Sdd,  to  be 
*  1000     postponed  as  to  all  the  bequests  till  *  after  the  widow's  death.  —  Child 
T.  EUwortli,  679. 

12.  The  onuer  of  an  estate  limited  to  the  usual  uses  to  bar  dower,  mortgages 

it  in  fi-e,  and,  by  the  proviso  for  redemption,  the  estate  is  agreed  to  be 
reconvened  to  him,  his  heirs,  appointees,  or  Msigns,  or  to  such  other 
persona,  to  such  uses,  and  in  such  manner  as  be  or  they  should  direct. 
After  executing  this  mortgage  the  testator  made  his  will,  devising  the 
estate,  and  subsequently  paid  off  the  mortgage,  taking  a  reconveyance 
to  the  same  uses,  in  bar  of  the  dower,  as  the  estate  was  snbject  to 
before  the  mortgage,  the  dower  trustee  being  the  same  person  in  both 
deeds.  He  died  before  the  Wills  Act  came  into  operation.  Held,  that 
the  will  was  not  revoked  as  to  the  estat«  in  qoeslion,  —  Ploieden  v. 
Syde.SU. 

13.  A  testator,  by  his  will,  after  redting  that  his  two  daughters  by  bis  Grst 

wife  were  amply  provided  for,  and  that  he  had  nine  children,  whom  be 
named,  being  three  sons  and  six  daughters,  and  that  on  the  marriage 
of  four  of  the  ux  daughters,  he  had  advanced  certain  aums,  and  that  it 
wfta  hia  intention  to  make  aimilar  provision  for  his  two  unmarried 
daughters,  gave  his  real  and  leasehold  property,  upon  trust,  a^er  his 
wife's  death,  to  sell  and  divide  the  proceeds  among  all  and  every  his 
children  by' his  then  wife,  and  directed  that  the  trusteea  ahould,  during 
the  life  of  each  of  his  sud  children,  who  should  be  a  daughter,  pay  the 
income  of  her  share  to  her  for  her  separate  use  without  power  of  antici- 
pation. One  of  the  nine  children  was  illegitimate.  Held,  that  she  took 
equally  with  the  others.  —  Oaea  v.  Bryant,  667. 

14.  A  testator  domiciled  in  England  and  entitled  to  heritable  bonds  affecting 

lands  in  Scotland,  made  a  viil  according  to  the  English  law,  whereby, 
by  virtue  of  every  right,  power,  or  authority  enabling  him  in  that 
behalf,  he  gave  to  trusteea  All  hia  real  and  personal  estate  whatsoever 
and  wheresoever,  upon  trusts  for  the  beneSt  of  his  wife  and  all  hia  chil- 
dren. The  will  was  inoperative  according  to  the  Scotch  law,  for-the 
purpose  of  passing  ihe  heritable  bonds,  for  want  of  the  word  "  dispone  " 
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in  the  devise  and  of  a  proper  attestation  clause,  according  to  Scotcli 
law.  Hddf  that  the  heir-at-law  was  not  put  to  his  election,  but  might 
take  the  English  property  under  the  will  without  giving  up  the  bonds.  — 
MaxweU  v.  Maxwell,  705. 

15.  Under  a  bequest  (in  the  event  of  daughters  dying  without  leaving  issue), 

in  trust  for  the  persons  who  would  at  the  time  of  the  decease  of  such 
daughters  respectively,  be  entitled,  as  next  of  kin  or  otherwise,  to  the 
personal  estate  of  such  daughters  respectively,  under  the  statutes 
made  for  the  distribution  of  intestates*  effects:  Held,  that  the  hus- 
bands of  the  daughters  did  not  take.  —  MUne  v.  (Hlbart,  715. 

16.  A  bequest  of  the  sum  of  700/.  unto  and  amongst  J.  C.  and  C.  his 

*  wife,  and  W.  L.  in  equal  shares  and  proportions :  Edd,  to      *  1001 
give  one  moiety  to  J.  C.  and  C.  his  wife,  and  the  other  moiety 
to  W.  L.,  although  the  will,  in  another  part  of  it,  gave  three  legacies  of 
2002.  each  to  each  of  them,  J.  C,  C.  his  wife,  and  to  L. — In>e 
Wylde,  724. 

17.  A  testator  gave  the  residue  of  his  freehold,  copyhold,  and  leasehold  es- 

tates and  all  other  his  estate  and  effects,  upon  trust  to  pay  the  dividends 
and  interest,  rents,  profits,  and  annual  produce  to  E.  B.  for  life  with 
remainders  over.  This  residue  consisted  of  leasehold  property,  canal 
*  and  insurance  shares,  and  Dutch  bonds.  Hdd,  that  the  tenant  for  life 
was  entitled  to  enjoy  the  leaseholds  in  specie,  but  not  the  shares  or 
Dutch  bonds. 
Under  a  bequest  of  residue,  upon  trust  to  pay  the  dividends  of  15002.  stock  to 

A.  for  life,  and  af^er  her  death  to  divide  the  dividends  equally  between 

B.  and  C.  and  the  survivor  of  them:  Hdd  (dubiiante  Lord  Justice 
Knight  Bruce),  that  the  survivor  only  took  an  interest  for  life. — 
Blarm  v.  Bell,  775. 

18.  Bequest  of  residue  of  personal  estate  to  trustees,  upon  trust  for  A. ;  but  if 

he  should  die  in  the  testatriz^s  lifetime,  "without  leaving  any  child  or 
children  him  surviving,^^  then  in  trast  for  B.  absolutely.  Hdd,  not 
to  create  a  trust  by  implication  for  the  children  of  A.  on  his  death  in 
the  testatrix^s  lifetime.  Semble,  that  it  was  a  case  of  intestacy. — 
Lee  V.  Busk,  810. 
WINDING-UP  ACTS. 

1.  A  provisional  committee-man  of  a  provisionally  registered  railway  com- 
pany, on  the  9th  of  October,  1845,  wrote  to  the  secretary  in  answer  to 
an  inquiry  made  by  the  latter,  as  follows :  '*  I  should  wish  to  have  100 
shares  reserved  for  me.^^  Nothing  further  took  place  tiU  the  21st  of 
November,  when  the  secretary  wrote  to  the  committee-man  as  follows : 
**  The  committee  of  management  are  of  opinion  that  the  payment  of  the 
deposit  should  be  no  longer  delayed ;  they  therefore  request  that  you 
will  be  so  good  as  to  pay  the  deposit  on  the  100  shares  accepted  by 
you."  On  the  27th,  the  committee-man  replied  thus:  "Inform  me 
whether  a  sufficient  amount  of  deposit  has  been  paid  up  to  enable  the 
company  to  go  to  Parliament  this  session,  and  if  all  the  provisional 
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committee  have  paid  their  deposits.  Should  that  be  the  case,  I  shall 
not  hesitate  to  pay  also,  that  is,  upon  being  clearly  satisfied  on  these 
points/^  Held^  that  this  ii?as  a  conditional  acceptance  only,  and  the 
condition  not  having  been  performed,  that  the  committee-man  was  not 
a  contributory.  —  Mainwaring^s  Case,  66. 

2.  By  the  terms  of  a  joint-stock  banking  company's  deed  of  settlement,  it 
was,  among  other  things,  provided  that  nothing  in  the  deed  contained 
should  release  a  retiring  member  from  his  share  of  the  losses  sus- 
tained by  the  company  up  to  the  period  of  his  retirement,  and 
1002  *al8o  that  the  half-yearly  balance-sheet  should,  as  between  share- 
holders, be  binding  and  conclusive.  A.  B.,  a  shareholder,  duly  trans- 
ferred his  shares,  and  the  two  balance-sheets  immediately  preceding 
the  transfer  showed  the  affairs  of  the  company  to  be  in  a  prosper- 
ous condition.  Four  months  after  the  transfer  the  bank  suspended 
'  payment,   and    upwards    of  three    years    after    that  time   an   order 

was  obtained  for  the  winding  up  of  the  company.  The  person  who 
prepared  the  balance-sheets  deposed  that  there  were  in  fact  considera- 
ble losses  sustained  by  the  company  in  the  two  years  preceding  the 
transfer :  Held,  nevertheless,  and  affirming  the  decisions  of  the  Master 
and  the  Vice-Chan iiellor,  that  A.  B.  was  not  liable  as  a  contributory.  — 
Holme's  Case,  118. 

8.  The  testatrix  was  the  owner  of  shares  in  a  joint-stock  company,  and  ap- 
pointed R.  H.  and  J.  C.  her  executors ;  R.  H.  was  the  acting  executor, 
and  the  estate  was  wound  up  with  the  exception  of  the  shares ;  the  pro- 
bate of  the  will  was  entered  in  the  books  of  the  company ;  R.  H.  sold 
some  of  the  shares  and  received  the  dividends  on  those  which  remained 
unsold,  but  J.  C.  never  in  any  way  communicated  with  the  company, 
or  interfered  in  the  matter.  More  than  nine  years  after  the  death  of 
the  testatrix  the  company  failed,  and  on  being  wound  up  under  the 
Winding-up  Act,  1848,  the  Master  placed  the  name  of  R.  H.  alone  on 
the  list  of  contributories  as  personally  liable;  he  subsequently,  and 
after  the  passing  of  the  Winding-up  Amendment  Act,  1849,  reviewed 
his  decision,  and  placed  the  names  of  both  R.  H.  and  J.  C.  on  the  list 
as  liable  in  the  character  of  executors :  Heldy  on  the  application  of  J.  C. 
to  have  his  name  taken  off  the  list,  that  the  17th  section  of  the  Amend- 
ment Act  was  retrospective  as  well  as  prospective  in  its  efifect,  and 
enabled  the  Master  to  review  his  former  decision :  Held,  also,  that  there 
was  nothing  in  the  facts  of  the  case  in  reference  to  the  dealings  be- 
tween the  company  and  R.  H.,  or  in  the  provisions  of  the  deed  of 
settlement  of  the  company,  that  varied  the  rights  of  the  company  in 
respect  to  the  liability  of  J.  C.  to  contribute  in  his  character  of  execu- 
tor. —  Crosjield^s  Case,  128. 

4.  A  testator  devised  and  bequeathed  all  his  real  and  personal  estate,  the 
latter  consisting  of,  among  other  things,  shares  in  a  joint-stock  com* 
pany,  to  his  widow  for  life,  and  ader  her  death,  to  his  daughter  abso- 
lutely ;  and  he  appointed  them  executrixes.  The  widow  and  daughter, 
as  executrixes,  received  the  dividends  on  the  shares  for  several  years. 
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After  the  death  of  the  widow,  the  company  was  wound  up  under  the 
Winding-up  Acts :  Edd^  that  the  daughter  was  rightly  placed  on  the 
list  of  contributones  in  respect  of  her  being  devisee. 
The  Act  8  &  4  Will.  4,  c.  104,  charges  the  real  estate  of  any  person 

dying  seised  of  such  estates,  not  *  only  with  liis  debts  of  every      *  1003 
description  actually  due  at  his  death,  but  also  with  all  liabilities 
which  may  result  out  of  obligations  entered  into  during  his  life. — 
Earner's  Devisees^  Case,  366. 

5.  The  subscribers^  agreement  of  an  intended  railway  company  provided 

that  the  committee  of  management  might  dissolve  and  wind  up  the  af- 
fairs of  the  company  at  any  time  before  the  Act  of  Incorporation  was 
obtained;  and  under  these  powers  the  committee  of  management 
dissolved  the  company,  and  proposed  to  return  to  each  scripholder  a 
certain  amount  of  the  deposit.  Before  such  amount  was  received  by 
any  scripholder,  he  had  to  sign  an  assent  to  the  cancellation  of  his 
scrip,  and  he  became  entitled  to  receive  such  further  sum  as  the  com- 
mittee of  management  might  declare  payable  after  a  final  settlement  of 
all  claims  upon  the  company.  The  company  being  subsequently 
wound  up  under  the  Winding-up  Acts,  a  list  of  contributories  divided 
into  several  classes,  was  settled,  and  a  call  was  made  for  the  costs 
incurred  in  the  winding  up:  Edd,  that  the  Master  was  not  justified 
in  making  the  call  exclusively  on  that  class  of  the  contributories 
which  included  those  scripbolders  who  had  received  back  part  of  the 
deposit,  but  that  such  class  being  entitled  to  participate  in  any 
further  sum  which  might  be  declared  payable,  was  liable,  pari  passu, 
with  all  the  other  contributories,  to  the  call  made  to  discharge  the 
expenses  incidental  to  the  winding  up.  —  Preece  and  Evanses  Case, 
874. 

6.  A.  B.,  one  of  the  directors  of  a  joint-stock  banking  company,  was  a  sub- 

scriber for,  and  executed  the  deed  of  settlement  in  respect  of,  twenty 
shares  of  the  company,  each  director  being  obliged  to  hold  twenty 
shares  as  a  qualification.  The  directors  subsequently  resolved,  without 
the  privity  of  the  shareholders,  to  appropriate  to  themselves  a  certain 
amount  of  additional  or  credit  shares,  which  they  were  to  pay  for  by 
giving  promissory  notes  for  the  amount  for  which  each  subscribed.  A.  B. 
agreed  to  take,  and  he  gave,  a  promissory  note  in  payment  for  100 
of  such  credit  shares ;  he  also  signed  a  letter,  binding  himself  to  pay 
the  deposit  and  calls  on  them,  but  did  not  execute  the  deed  in  respect 
of  them.  Eight  years  after  the  execution  of  the  promissory  note,  A.  B. 
died,  without  having  paid  any  interest  on,  or  any  part  of  the  principal 
of  the  promissory  note,  but  in  the  books  of  the  company  credit  was 
given  to  him  in  respect  of  dividends  on  the  credit  shares,  and  he 
was  charged  interest  upon  the  promissory  note.  On  the  company 
being  wound  up:  Edd,  that  his  executor  was  rightly  placed  on  the 
list  of  contributories,  not  only  in  respect  of  the  twenty  shares,  but 
also  in  respect  of  the  100  credit  shares,  although  the  creation  of  the 
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credit  shwea  wu  not  wunated  by  the  deed,  nor  were  tbey  in  fkct 
•  1004     e»er  •  iaiued  or  allotted.  —  Bobiiuon't  Exeadori  Ca»e,  617. 

7.  C.  D.,  one  of  the  directors  of  ■  joiot-itock  buiklDg  compuiy,  waa 

m  Bubicriber  for,  uid  executed  the  deed  of  iettlement  in  reipect  of 
tventy  slureB  of  tbe  company,  each  director  being  bound  to  hold  that 
number  ■«  a  qaaUGcaUon.  The  director!  Babaequentlj  reaolTod,  with- 
out the  privity  of  tbe  shareholders,  to  appropriate  among  themael*ea  a 
certain  amount  of  additional  or  credit  shares,  which  they  were  to  pay 
for  by  giving  promiNorj  notes  for  the  amount  for  which  each  sub- 
scribed. C.  D.  agreed  to  take  500  of  such  additional  shares,  and  gare 
his  promissory  note,  payable  in  five  years,  for  the  amount;  he  also 
signed  a  letter,  binding  himself  to  pay  die  deposit  and  calls  on  them, 
but  did  not  execute  the  deed  in  respect  of  them.  He  died  three 
months  afterwards.  Within  one  month  from  the  date  of  hts  death,  his 
executors  applied  to  the  directors  of  the  company  to  ascertain  the  ex- 
tent of  his  interest  in,  or  liability  to  tbe  company.  In  answer  to  this 
application,  they  were  informed  that  their  testator  held  twenty  sharea, 
which  weT«  thereupon  duly  transferred  to  a  purchaser ;  the  directors 
afterwards  cancelled  the  SOO  credit  shares  and  the  promissory  note. 
Eight  years  after  the  death  of  C.  D.,  the  company  was  wound  up. 
Held,  that  the  executors  of  C.  D.  ought  not  to  be  placed  on  the  list  of 
contribntories ;  and  that,  although  his  estate  might  have  been  bound  if 
the  claim  had  been  promptly  asserted  at  the  instance  of  the  shareholders, 
yet  that  so  long  after  the  distribution  of  bis  aacets,  the  loss  resulting 
from  the  misrepresentation  of  the  directors  most  fall  upon  themselves 
and  the  company,  and  not  upon  the  estat«  of  C.  D.  —  Jf ewe's  Extevton 
Case.  622. 

8.  A  transferee  of  shares  in  a  joint-stock  backing  company,  held,  on  the 

winding  up  of  the  company,  to  be  liable  as  a  contributory  in  respect  of 
debts  incurred  as  well  before  as  aft«r  the  transfer,  there  being  no  pro- 
visions in  the  deed  of  settlement  of  the  company  in  any  way  limiting 
such  liability.  —  Cape's  Exeeutori'  Case,  562. 

9.  Under  an  order  for  winding  up  a  (company  under  the  Joint-stock  Com- 

panies Winding-up  Acts,  the  Master  has  no  jurisdiction  to  admit  a 
claim  of  a  creditor  of  some  members  only  of  the  association  directed  to 
be  wound  up,  although  the  debt  may  have  been  contracted  for  the 
purposes  of  the  association. —  Wryghle't  Case,  636. 

10.  A  director  of  an  abortive  provisionally  registered  railway  company  pre- 

sent«d.  a  petition  to  have  it  wound  up,  and  obtained  the  usual  order 
with  the  concorrence  or  without  opposition  front  the  other  directors, 
who  were  themselves  prepared  and  who  intended  to  take  the  same  step 
if  Uie  petitioner  did  not.     Two  years  afterwards,  and  after  large 
*100C     expenses  had  been  incurred  in  unsuccessfully  'attempting  to  retun 
other  persons  upon  the  list  of  contributoriea,  four  of  the  other  directors 
sought  to  discharge  the  winding-up  order. 
Held,  that  they  could  not  be  heard  to  allege  that  the  order  had  been  wrongly 
obtained. 
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Hdd,tlao,  that  thaj  were  liable  to  contribute  to  tfao  coata  incurred  under  tbe 
winding-up  order,  and  that  a  call  had  been  properly  and  not  prema- 
turely made  for  that  purpose,  although  there  had  been  no  adverse 
taxation  of  the  coita. 

In  makiDg  a  call  for  the  costs  of  winding  up,  it  is  a  legitimate  course  to 
apportion  the  amount  according  to  the  number  of  Bharea.  —  Ex  part* 
Woolmer.  665. 

See  also  Club. 
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